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In  the  jear  one  thonsand  eight  hundred  and  fifty-seven, 
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OIDAB  BARD8,  lOirA. 


PREFACE. 


TsK  delay  in  tbe  publication  of  this  yolome  may  need  explanation.  As 
the  Reporter  lost  money  by  his  second  yolome,  he  decided  not  to  publish 
another  until  more  adeqiiate  reumneration  should  be  provided  by  law. 
That  was  done  by  the  last  General  Assembly  ;  and  hereafter  it  is  to  be 
hoped  that  the  Reports  of  the  Supreme  Ck)urt  will  appear  more  reguUrly. 
This  volume  will  soon  be  followed  by  a  fourth,  which  will  comprise  all  the 
Opinions  anterior  to  those  so  promptly  published  by  Wm.  Pknn  Clarxx,  Esq. 


I 


SUPREME  COURT 

RULES 
DURING    TERM    OF    THIS    VOLUME. 


I. 
At  the  commencement  of  each  term,  the  causes  will  be 
called  in  order,  but  no  cause  will  be  tried  on  the  first  call- 
ing, nor  shall  any  but  a  continued  cause  be  tried  on  the  first 
day  of  the  term,  unless  by  consent  of  parties.  The  same 
rule  will  be  observed  at  any  adjourned  term,  where  the 
adjournment  has  been  more  than  thirty  days  unless  spec- 
ially ordered  otherwise,  at  the  time  of  the  adjournment. 

IiL 

Upon  the  second  calling  either  party  has  a  right  to  a 
trial  unless  for  good  cause  shown.  If  passed  by  the  con- 
sent of  both  parties,  the  cause  will  go  to  the  foot  of  the 
docket,  unleee  for  cause  the  court  shall  otherwise  direct 

m. 

Causes  submitted  on  written  arguments  will  be  disposed 
of  without  regard  to  their  places  on  tiie  docket 


nr. 
Proof  of  the  notice  of  appeal  being  served  on  the  ad- 
Terse  party,  must  be  made  by  copy  of  the  notice  with  the 


vi  SUPREME    COURT    RULES. 

acknowledgment  of  service  annexed,  or  by  a  return  of  the 
sheriff,  or  by  affidavit  of  such  service- 


If  an  appeal  is  taken  fifteen  days  prior  to  a  regular  term 
of  this  court  and  the  appellant  fails  to  have  the  record  filed 
with  the  clerk  on  the  first  day  of  the  term,  or  if  when 
taken  within  fifteen  days  of  a  term,  he  fails  to  have  the  case 
80  docketed  at  the  next  succeeding  term,  the  appellee  by 
producing  a  certificate  of  the  clerk  of  the  district  court  from 
which  the  appeal  was  taken,  stating  that  notice  of  the  ap- 
peal had  been  duly  served  on  him,  and  that  the  record  had 
been  prepared,  may  have  the  record  filed  and  the  cause 
docketed,  and  the  appeal  dismissed  or  the  judgment 
affirmed  as  the  court  shaU  determine  from  the  circumstance& 
of  the  case. 


VI, 

If  an  appeal  is  taken  at  any  time  before  a  term  of  this 
court,  the  appellee  may  waive  the  notice  of  fifteen  days  and 
have  the  record  filed,  and  cause  tried  at  the  first  term  after 
the  appeal,  unless  the  appellant  show  good  cause  for  a 
continuance. 


vn. 

Errors  must  be  assigned  by  the  morning  of  the  first  day 
of  the  term,  unless  good  cause  be  shown  for  the  failure  to 
do  so,  or  unless  the  court  by  a  special  order  extend  the  time. 


VIII. 

Assignments  of  error  must  not  be  vague  and  general, 
where  the  nature  of  the  case  will  permit  them  to  be  other- 
wise, but  must  be  explicit,  and  must  point  out  with  reason- 


SUPREME    COURT    BULBS.  vii 

able  deamess  the  objection  to  the  judgment  appealed  from, 
or  they  will  be  treated  as  no  aafiignment 


IX. 

The  court  will  regard  those  errors  only  which  are  assigned. 


If  no  joinder  in  errors  be  filed  before  the  cause  is  regu- 
larly reached  for  trial,  a  general  joinder  will  be  regarded 
as  having  been  put  in. 

zi. 

All  objections  to  form  must  be  made  before  the  cause  is 
called  for  trial,  otherwise  they  will  be  deemed  waived. 


xu. 
Only  two  attorneys  will  be  heard  on  either  side  except  by 
special  leave  of  the  court,  and  the  appellant  will  in  all 
cases  have  the  opening  and  concluding  argument. 


xm. 

In  case  of  the  death  of  a  party,  the  same  rules  shall 
apply  as  are  provided  by  law  for  cases  in  the  district  court, 
as  far  as  those  rules  are  applicable. 


XIV. 

Motions  for  cerUora/ri^  for  diminution  of  record,  must 
be  in  writing  founded  on  affidavit,  unless  the  record  ren- 
ders the  fact  apparent,  or  unless  it  is  admitted  by  the  ad- 
verse party.  The  application  must  be  made  at  the  first 
term  after  the  appeal,  unless  sufficient  cause  be  shown  for 
the  delay. 


viii  SUPAEME    COURT    CASES. 

XV. 
The  opinions  of  the  court  must  be  immediately  recorded 
by  the  clerk,  the  originals  must  then  be  placed  in  the  hands 
of  the  reporter.    As  soon  as  they  can  be  spared  by  him, 
they  must  be  filed  in  the  office  of  the  clerk. 


XVI. 

All  motions  must  be  entered  in  the  motion  book,  and 
shall  stand  over  till  next  morning,  after  having  been  pub- 
licly called  by  the  court,  unless  the  parties  otherwise  agree. 


JUDGES  OF  THE  SUPREME  COURT. 


Hon.  JOSEPH  WILLIAMS,  Chief  Justice, 
"    JOHN  F.  KINNEY,  Judge, 
"    GEORGE  GREENE,     " 


GLBRES  OF  THE  SUPREME  COURT. 


Ist.  Dist.  James  W.  Woods,  Burlington, 
2(1.      "    Aleilandeb  D.  Ajsdeeson,  Dubuque, 
8d.      "    Thomas  J.  Given,  Ottumwa, 
4th.    "    Gboeoe  S,  Hampton,  Iowa  City, 
5th.    "    Lewis  Whttten,  Fort  Des  Moines. 
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CASES 


IN 
DETERMINED  IN  THE 

SUPREME     COURT 

OP 
THE  STATE  OF  IOWA, 

BURLINGTON,  MAY  TERM,  A.  D.,  1851. 


In  the  fifth  year  of  the  State. 


PRESENT:  \  S^  m\   ' 

HON.  JOSEPH  WILLIAMS^  I  ^  jlj/ 

HON.  J.  F.  KINNEY,  (Jreene^ 

HON.  GEORGE  GREENE.  ^     5^ 


Taylor  et  al.  v.  Qalland  et  al* 

A  party  wa^ids  his  objection  to  the  ruling  of  the  court  on  demurrer  by 
amending  his  declaration  to  m^t  the  objection,  And  going  to  trial  on  the 
merits. 

Where  a  ^litten  contract  appeal  on  its  face  to  be  oottiplere,  it  cannot  be  mo- 
dified,  varied  or  contradicted  by  parole  proof;  but  if  the  Writing  seems  feu 
express  only  some  parts  of  an  agreement,  parole  evidence  is  admissable  to 
prove  other  silent  or  doubtful  parts  of  the  contract 

Where  a  sheriff,  nominally  made  plaintiff  in  connection  with  others  who 
were  the  real  parties  in  interest,  was  called  upon  to  testify  in  behalf  of 
the  defendant,  it  was  held  that  his  testimony  was  admissable,  but  not 
eo  when  called  upon  to  testify  in  behalf  of  his  co-plaintiffs. 

A  written  contract  made  between  parties  to  a  suit  to  compromise  and  settle, 
is  valid,  even  if  made  without  any  other  consideration. 
2 
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A  settlement  of  tbe  cause  of  action  in  replevin  by  one  joint  defendant  is  a 
settlement  as  to  all 

Torts  such  as  die  with  the  party  cannot  be  assigned ;  but  those  affecting 

^     rights  vested  ad  rem  and  in  re,  possibilities  coupled  with  an  interest,  and 

claims  growing  out  of  and  adhering  to  property  may  pass  by  assignment. 

In  a  contract  between  B.  and  H.,B-  at  the  time  performed  his  part  of  the 
covenants  by  executing  a  bill  of  sale,  while  H.  was  to  perform  his  cove- 
nants in  future  in  the  management  of  a  suit,  t&c.,  all  of  which  were  averred 
to  have  been  ijcrformed  by  the  ])leadings — ant^not  traversed — ^held  that  it 
was  uuiieces^ry  to  prove  performance  in  order  to  a  recovery. 

When  parties  undertake  to  settle  a  legal  controversy  by  asftigning  their 
r&s|wctive  conflicting  claims  to  a  third  party  in  interest,  a  court  of  law  will 
lavor  such 'assignment,  so  far  as  it  can  be  done  consistently,  with  established 
principles  of  law,  even  if  such  assignment  does  not  amount  to  a  technical 
release  or  accord  and  satisfaction. 

Erkor  to  Zee  DUtrict  Court, 

Opinion  hij  WillIxVMs,  C.  J.  Suit  on  replevin  bond 
brouglit  in  the  district  court  of  Lee  County  to  September 
Term  1849  at  Keokuk. 

Isaac  Galland  instituted  an  action  of  replevin  against 
Peter  Miller  and  others  claiming  to  be  the  rightful  owner  of 
the  Steam  Boat  Kentucky,  which  he  alleged  was  imla\A'fully 
and  against  his  right  in  the  possession  of  the  said  Miller 
and  others.  He  filed  his  bond  in  the  sum  of  four  thousand 
dollars  as  required  by  law  witli  said  Hughes  and  Rudd  as 
his  securities.  The  writ  was  executed  by  Hawkins  Taylor 
tlie  sheriff.  The  boat  was  replevined  and  delivered  to  the 
l)laintiffs  in  the  action  by  virtue  of  the  bond  in  pursuance 
of  law,  on  the  thirteentli  day  of  September,  1849.  This 
suit  was  brought  on  tlie  replevin  bond  by  Hawkins  Taylor, 
tlie  sheriff,  to  whom  the  same  had  been  given  for  the  use  of 
Daniel  Baker  from  wliose  possession  the  boat  had  been 
t^kcn  by  virtue  of  the  replevin  and  delivered  to  Galland. 
He  liaving  tailed  to  prosecute  his  action  of  replevin  with 
effect ;  and  having  failed  also  to  pay  tlie  damages  assessed 
by  the  jury  and  adjudged  by  the  court  against  him  in  said 
action,  a  trial  was  had  and  on  the  13th  day  of  February, 
1850,  a  verdict  was  rendered  in  favor  of  the  defendant.  On 
the  trial  of  the  cause  several  questions  of  law  were  present- 
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ed  and  decided  by  the  court.  Exceptions  were  taken,  and 
upon  writ  of  error  the  case  is  brought  for  final  adjudication 
to  this  court.  The  plaintiff  below  filed  Ws  declaration  on 
the  bond.  The  defendants  pleaded  non  eatfactxim  together 
witli  a  notice  of  special  matter  in  defence  of  the  action. 
Tlie  special  matter  set  forth  is  as  follows  in  substance:  "  That 
l)efore  tlie  trial  of  the  suit  of  replevin  in  the  declaration 
mentioned  bet^reen  Isaac  Galland — one  of  the  defendants  in 
this  suit — and  David  S.  Baker  for  whose  use  this  wiit  is 
brought  and  others  therein  named  as  defendants  said  Ross 
B.  Hughes  one  of  the  defendants  iu  this  suit  purchased  of 
said  Galland  all  his  title,  right,  claim  and  interest  in  and  to 
tlie  paid  boat  Kentucky,  her  apparel  and  furniture.  And 
also  that  said  Hughes  purchased  of  said  Daniel  S.  Baker  all 
his  title,  right,  claim  and  interest,  in  and  to  said  steam  boat 
Kentucky,  her  apparel  and  furniture ;  the  said  steam  boat 
Kentucky,  being  the  boat  in  controverey  in  said  suit  of 
replevin  so  that  before  and  at  the  trial  of  said  suit  in  replevin 
and  since,  said  Hughes  owned  and  was  possessed  of  the  en- 
tire title,  right,  claim  and  interest  of  the  said  Galland  and 
also  the  said  Daniel  S.  Baker  in  and  to  said  boat  by  regular 
and  valid  purchase  and  conveyance  therefor  which  they  or 
either  of  them  had  in  said  steam  boat,  her  apparel  and  fur- 
niture. And  also  at  the  time  of  the  purchase  of  said  boat 
by  said  Hughes  of  said  Baker  afi  aforesaid,  it  was  agreed 
upon  between  the  said  Hughes  and  the  said  Baker  that  said 
Hufifhes  should  have  the  entire  control  and  direction  of  said 
suit  of  replevin  so  far  as  said  Baker  had  any  interest,  or 
rights  therein;  that  said  suit  if  defended  or  prosecuted  in 
the  name  of  said  Baker  was  to  be  prosecuted  or  defended 
at  the  risk  and  expense  of  the  said  Hughes  and  not  of  said 
Baker ;  and  that  said  Hughes  was  to  have  and  receive  all 
the  benefit,  advantages  and  avails  of  the  suit  and  was  to  in* 
demnify  and  save  harmless  the  said  Baker  of  and  from  said 
suit  and  the  costs  and  expenses  thereof  in  all  respects  ;  that 
Hughes  kept  and  peribrmed  his  part  of  the  agreement  and 
in  pursuance  thereof,  did  by  himself  and  counsel  employed 
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bj  lum  represent  said  Oalland,  and  also  said  Baker  in  the 
replevin  suit  aforesaid  on  the  trial  thereof!  That  said  Bakef 
recovered  the  judgment  of  three  thousand  dollars  on  the 
ground  and  by  reason  of  said  Baker's  interest  and  title  in 
said  steam  boat,  purchased  as  aforesaid  of  him  by  said 
Hughes,  and  that  said  judgment  was  recovered  by  direction 
and  under  advice  of  counsel  employed  by  said  Hughes, 
representing  said  Baker's,  interest  in  said  suit,  that  in  tSsict 
said  Hughes  was  as  aforesaid,  the  owner  of  said  Baker's 
title  and  interest  in  and  to  said  steam  boat  That  said  Ba- 
ker did  not  during  said  trial  of  the  suit  in  replevin,  direct 
or  control,  or  defend  said  suit,  or  take  any  part  in  the  repre- 
senting or  protecting  his  interest  therein,  but  that  the  said 
Hughes  did  the  same  at  his  own  expense,  and  in  pursuance 
of  said  agreement ;  and  further  that  said  defendant  D.  F. 
Rudd  is  only  security  in  the  replevin  bond  in  said  suit  in 
replevin,  and  is  now  sued  as  such. 

The  plaintiff's  counsel  moved  the  court  to  strike  the  no- 
tice of  special  matter  as  filed  by  the  defendant's  counsel 
from  the  case  on  the  ground  that  it  furnished  no  bar  or  de- 
fence to  the  plaintiff's  action  ;  which  motion  was  overruled 
by  the  court.  To  this  ruling  of  the  com-t,  the  counsel  for 
the  plaintiff  took  and  filed  an  exception.  Upon  the  finding 
of  the  jury  in  fevor  of  the  defendants,  the  counsel  for  the 
painti£&  filed  their  motion  for  a  new  trial. 

To  sustain  the  motion  for  a  new  trial  the  following  rea- 
sons were  assigned,  viz  : 

1.  The  court  erred  in  admitting  improper  testimony  tor 
detendant. 

2.  The  court  erred  in  refusing  testimony  offered  by  the 
plaintiff. 

3.  The  court  erred  in  its  instructions  to  the  jur)^  and  in 
refusing  instructions  asked  by  the  plaintiff 

4.  Tlie  verdict  is  against  law. 

5.  The  verdict  is  against  the  evidence. 

6.  The  verdict  is  contrary  to  the  instructions  of  the 
court 
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7.    The  jury  mistook  the  evidence  and  the  law. 

The  court  overruled  the  motion  for  a  new  trial  and  plain- 
tiff's coimsel  excepted  by  bill  filed. 

The  record  shews  that  on  the  trial  of  the  case  in  the  court 
below  after  the  plaintiff  had  offered  and  read  in  evidence 
to  the  jury  the  proceedings  in  the  action  of  replevin  and. 
the  judgment  execution,  &c:  the  defendants  in  accordance 
with  the  lading  of  the  court  read  in  evidence  the  bills  of 
sale  of  the  steam  boat  Kentucky  from  Q-alland,  the  defend- 
ant^ and  Baker  the  plaintiff,  in  tlie  replevin  suit  to  Hughes 
who  is  security  in  the  replevin  bond  and  one  of  the  joint 
defendants  in  this  suit  on  the  bond.  To  the  introduction  of 
which  testimony  the  plaintiffs  objected  and  excepted. 

It  also  appears  by  the  bill  of  exceptions  in  the  case  that 
the  court  permitted  the  facts  contained  in  the  notice  of 
si>ecial  matter  accompanying  the  plea  of  non  est  factum^ 
to  be  given  to  the  jur}'  in  evidence,  and  that  the  plaintiff's 
counsel  objected  to  the  evidence  thus  offered  and  given  to 
the  jury  on  the  ground  that  it  was  setting  up  a  parole 
agreement  to  contradict  the  record — irrevelant  to  the  issue 
— ^that  it  contradicted  the  written  agreement.  Exceptions 
are  also  taken  and  filed  of  record  in  the  case  to  the  instruc- 
tions given  by  the  court  to  the  jury:  but,  as  these  instructions 
relate  to  and  involve  the  same  subject  matters  which  are 
contained  and  presented  in  the  other  bills  of  exceptions 
touching  the  evidence,  we  will  take  them  into  consideration 
and  dispose  of  them  together,  and  as  they  are  presented  in 
the  assignment  of  errors  and  the  arguments. 

The  first  error  assigned  is,  "That  the  court  erred  in 
sustaining  the  defendant's  demurrer  to  the, plaintiff's  decla- 
ration." The  record  shews  that  upon  the  judgment  of  the 
court  below  sustaining  the  demurrer,  the  plaintiff's  counsel 
instead  of  standing  upon  his  objection  to  the  ruling  of  the 
court,  amended  his  declaration  and  proceeded  in  the  trial 
by  jury  on  the  merits.  By  doing  so  he  waived  all  objections 
to  tJie  action  of  the  court  on  the  demurrer.  This  point  has 
been  heretofore  settled  and  the  doctrine  well  established. 
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The  second  assignment  of  error  is  "  That  the  court  erred 
in  overruling  the  plaintift^'s  motion  to  strike  from  the  file 
the  matters  contained  in  the  notice  under  the  defendant's 
plea."  In  connection  with  the  subject  matter  of  this 
assignment,  we  will  consider  tliat  part  of  the  third  assign^ 
jnent  which  relates  to  the  action  of  the  court  in  allowing 
the  verbal  or  parole  testimony  of  the  contract  to  gc»  to  the 
jury  in  evidence,  and  also  the  error  assigned  as  to  the 
instruction  of  the  court  to  the  jtiry  on  the  same  subject — 
the  same  questions  of  law  arising  upon  each  of  them. 

Does  the  matter  contained  in  the  notice  furnish  a  legal 
bar  to  the  plaintiff's  action?  If  so  it  was  proper  that  it 
should  be  pleaded  and  suffered  to  1x3  proved  as  evidence 
for  the  jury  in  the  case.  Tlie  principle  is  well  settled  that 
where  (^  written  agreement  has  been  executed  l)etweeii 
parries  and  manifestly  purports  to  be  an  entir.3ty — [)r.^senr- 
ing  a  i)ertect  contract  concerning  the  subject  matter  thereof, 
it  is  the  best  c\'idence  of  what  was  agreed  upjn  by  the 
contracting  jmrries.  Such  an  agreement  when  executed 
cannot  be  modiiied,  varied  or  contradicted  by  parole  evidence 
of  stipulations  and  agreement-s  in  regard  to  the  same  subject 
mattei's  made  before  or  coiiteniporaneous  with  the  execution 
of  such  written  contract. 

Where  such  contract  appears  on  its  face  to  be  complete 
hi  its  terms  it  is  presumed  to  be  the  legal  memorial  of  the 
understanding  and  intention  of  the  parties  thereto;  and 
that  by  its  execution  tliey  have  mentally  bound  themselves 
to  the  observance  and  performance  of  its  obligations:  and 
that  they  are  only  to  be  held  amenable  to  the  law  of  the 
land  governing  it,  which  law  entei-s  into  and  l>ecomes  a  part 
of  it.  Tlie  presumption  is  that  if  any  thing  more  or  less 
than  such  contract  contains,  had  been  agreed  upon  at  the 
time  or  before,  it  would  have  been  included  therein,  if  the 
contracting  parties  meant  to  be  bound  thereby. 

This  rule  is  universally  applied  where  the  written  agree- 
ment imparts  a  complete  and  perfv^ct  contract,  expressive  of 
what  the  parties  had  agreed  upon.     But  exceptions  to  tliis 
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rule  as  well  as  to  others  of  similar  propriety,  exist  as  to  its 
application  to  written  instruments  generallj.  Where  a 
writing  seems  to  express  only  some  parts  of  an  agreement, 
parole  evidence  is  admissable  to  prove  the  other  parts,  of 
which  it  is  silent:  or  where  a  parole  agreement  is  referred 
to  without  specifying  its  terms*  In  such  cases  the  written 
agreement  itself  presents  the  fact  tliat  ev^y  thing  which 
was  agreed  upon  by  the  parties  was  not  written  therein  and 
it  leaves  tlie  contract  referred  to  to  be  ascertained  aliunde 
in  accordance  with  the  law  of  evidence.  Cowen's  and 
Hiirs  Notes  on  Pliil.  Ev.  part  2,  pp.  U71— 1472;  Oo?n- 
iniissioners  vs.  JlcGlement  3,  Pa*  122;  Sharp  vs.  Llpsey 
2,  Bail  113. 

However  it  is  not  abedutely  ascertained  that  the  written 
instrument  itself  shall  contittn  within  itself  evidence  rebut- 
ting the  presumption  that  the  agreement  is  complete  and 
perfectly  expressed.  The  writing  may  be  and  in  the  course 
of  business  often  is  executed  tor  some  specific  end  apper- 
taining to  the  c«)ntract  in  carrying  out  its  design — such  as 
mere  assurance  or  evidence  of  the  transfer  of  the  right  to 
possess  property  or  effects  which  are  personal  in  their 
nature. 

The  case  of  Jeffrey  vs.  Walton  Ist  Starkie's  Rep.  267, 
referred  to  in  3  Gowan's  and  Hill's  Notes  1472,  furnishes 
an  illustration  of  the  kind  where  the  contract  in  writing 
was  incomplete  and  supple tnentary  matter  by  parole  was 
allowed  to  be  given  on  evidence  as  part  of  the  agreement. 
Dn  the  same  page  of  Cowan's  and  Ilill's  Notes  on  Phil. 
Ev.  the  case  of  Knapp  vs.  Harden  is  referred  to,  1  Gale  47 
Exch.  H.  T.  1835,  where  the  price  of  goods  sold  was  agreed 
on  in  writing  by  the  parties  and  another  arrangement  was 
made,  fixing  the  time  of  payment,  it  was  there  decided 
that  the  letter  itself  which  fixed  tlie  price  did  not  constitute) 
an  agreement,  that  it  was  not  so  meant  by  the  parties.  Bnt 
the  principle  involved  in  the  case  at  bar  is  settled  we  think 
by  the  court  by  decisions  directly  in  point.  "Where  there 
is  a  writing  importing  a  sale  of  personal  property  or  any 
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other  like  instrament  of  transfer;  it  will  not  preclude  the 
vendee  from  having  an  agreement  between  himself  and  the> 
vendor  cotemporaneous  with  the  instrument  and  consistent 
with  its  terms  that  the  value  of  the  property  should  be 
applied  to  the  payment  of  the  defendant's  debts.  Parole 
evidence  is  admissible  in  cases  of  written  instruments  to^ 
procure  collateral  and  independent  tacts  about  which  the 
instrument  is  silent.  Hall  vs.  Maccomher^  6  Gill  and  John 
14T,  157.  KeUey  vs.  Dickson,  2  Blackford,  236;  3  Id. 
189. 

In  the  case  at  bar  the  written  instrument  does  not  purport 
to  be  an  agreement  or  contract  in  terms  of  stipulation  as 
between  the  parties,  but  rather  the  result  of  the  contract 
giving  it  effect,  in  due  form  of  law,  by  passing  and  deliver- 
ing the  property  which  is  the  subject  of  the  contract,  to  the 
purchaser.  It  is  a  mere  bill  of  sale  given  to  the  party 
purchasing  to  enable  him  to  take  and  hold  the  property 
which  he  had  acquired  by  virtue  of  the  agreement  of  sale. 
The  bill  of  sale,  instead  of  being  the  contract  concerning 
the  suit  and  the  boat  in  controversy  in  it,  we  think  must  be 
considered  as  given  by  Baker  in  order  to  perform  his  part 
of  tlie  contract  which  had  been  made  by  parole  between  him 
and  Hughes.  In  this  view  we  think  it  cannot  be  properly 
taken  as  the  only  evidence  of  the  contract.  On  the  subject 
of  verbal  or  parole  agreements  upon  written  contracts  there 
has  much  been  said  in  the  books,  and  many  decisions  have 
been  made.  The  rule  as  established  seems  to  be  that  when 
the  written  instrument  is  incomplete  or  couched  in  terras  so 
as  to  render  it  obscure  or  imintelligible;  or  where  on  its 
fece  it  does  not  purport  to  bean  entire  contract  between  the 
parties  but  a  new  incident  or  result  thereof  parole  evidence 
not  varying  or  contradicting  the  writing,  is  admissible  to 
prove  so  much  of  the  contract  aa  is  not  fairly  ascertainable 
from  the  written  instrument  itself.  In  support  of  this 
doctrine  we  refer  to  9,  Picker^  298-9;  Monroe  vs.  Perkins 
3  Johns-  681;  Beed  vs.  MeOreene^  6  Ohio  384;  1  Greeui- 
leaf's  Ev.,  §  302,  §  203;  1  U.  S.  Dig.  Supplt.  482  §  165; 
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Storj  on  Contracts,  697-8,  §  671.  There  can  be  no  doubt 
as  to  the  propriety  of  the  general  rule  that  written  instm- 
ments  of  contract  cannot  be  varied  or  contradicted  by 
parole  evidence  of  facts  which  occurred  before  or  cotempora- 
neously  with  the  execution  thereof.  To  it  there  are  how- 
ever exceptions,  some  of  which  we  have  noticed.  More- 
over there  are  instruments  in  writing  which  may  be  termed 
contracts,  but  which  operate  for  some  special  purpose  in 
relation  to  a  contract  in  order  to  render  it  effective,  and 
which  do  not  set  out  the  particular  terms  and  conditions  of 
the  agreement  of  the  parties,  concerning  the  subject  matter 
of  the  writing.  Of  this  latter  class  we  think  the  bill  of  sale 
here  is  an  instance.  The  ruling  of  the  court  below  in 
admitting  in  evidence  to  the  jury  the  bill  of  sale  and  the 
parole  evidence  of  the  contract  to  which  it  i:elated,  was 
correct. 

The  plaintiff  in  error  also  contends  that  there  was  error 
in  permitting  the  legal  plaintiff,  Hawkins  Taylor,  to  testify 
on  behalf  of  the  defendants  below. 

Taylor  being  the  officer  who  executed  the  writ  of  replevin 
which  issued  at  the  suit  of  Galland,  and  to  whom  the  bond 
on  which  this  suit  is  brought  was  given  by  the  defendants 
in  this  action,  is  only  the  legal  plaintiff.  He  sued  for  the 
use  of  Baker.  He  had  no  interest  in  the  suit  except  that 
be  was  liable  for  the  costs.  We  cannot  see  what  valid 
objection  could  be  raised  to  him  as  a  witness,  called  to  tes- 
tily on  behalf  of  the  defendant.  The  interest  arising  from 
his  position  in  the  suit  is  such  that  it  could  not  effect  his 
testimony  so  as  to  exclude  it ;  for  he  was  called  to  swear 
against  such  interest.  This  objection  to  the  proceedure  of 
the  court  below,  although  formally  raised,  was  not  seriously 
urged.  We  find  no  error  here.  That  the  court  refused  to 
allow  Taylor  to  testify  for  the  plaintiff  is  also  assigned  for 
error.  As  he  was  the  legal  plaintiff,  and  liable  for  costs  in 
the  event  of  a  feilure  to  recover  in  the  action,  he  could  not 
be  aUowed  so  to  testify. 
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But  it  is  alleged  that  the  agreement  made  between  the 
parties  because  it  is  without  consideration,  is  not  good 
in  law.  To  this  we  answer,  that  the  parties  to  the  agree- 
ment were  plaintiff  and  defendant,  in  action  at  law  ;  they 
had  a  right  to  compromise  and  put  an  end  to  the  litigation 
pending  between  them.  That  Hughes  was  a  co-defendant 
with  others  in  the  suit  on  the  bond,  could  make  no  differ- 
ence in  the  matter.  An  extinguishment,  or  settlement  of 
the  (jause  of  action  by  one  joint  defendant,  estops  the 
plaintiff  in  the  action  as  to  all  of  them.  Besides,  by  the  con- 
tract Hughes  agi'eed  to  indemnify  Baker,  and  save  him 
harmless  in  any  event  of  the  suit,  and  took  upon  himself  all 
the  responsibility  of  paying  counsel  and  managing  the 
ciiufie  to  its  termination,  at  his  o^vn  expense  and  trouble. 
By  this  Hughes  assumed  new  liabilities  and  responsibilities, 
which  in  effect  accnied  to  the  benefit  of  Baker  ;  and  there- 
foi'ti  a  good  consideration  in  law  was  created,  to  sustam  the 
contract. 

A  new  and  additional  obligation  beyond  what  existed  in 
the  rehition  which  the  parties  held  to  each  other  by  reason 
of  tlu*  original  bond  and  the  action  upon  it,  raised  a  good 
consideration,  for  the  contract,  upon  which  the  defence  is 
set  up. 

It  is  alleged  also,  that  the  matter  assigned  is  in  the  nature 
of  a  tort,  and  is  not  in  law  assignable.  If  the  action  were 
strictly  personal,  so  that  it  died  with  the  person  and  abated^ 
the  objection  might  be  available.  But  this  is  not  the  case  ; 
the  subject  matter  in  controversy  consisted  in  property  of  a 
substantial  specific,  and  tangible  nature,  susceptible  of  act- 
ual possession  and  value  ;  capable  of  being  considered  and 
rendered  as  assests  or  effects,  such  as  would  directly  by 
operation  of  law  upon  the  decease  of  the  righttiil  owner,  go 
into  tlie  hands  of  his  administrator.  Such  being  the  case, 
it  was  such  a  chose  in  action  as  was  legally  assignable  ;  1 
IT.  8.  Dig.  503,  §  B.  14;  Story  on  Contracts,  §  683;  19 
Wend.  R  73  ;  1  Peters  K.  213,  3  Cowan,  R.  643. 
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In  general  mere  personal  torts,  such  as  die  with  the  party 
cannot  be  assigned  ;  but  rights  vested  ad  rem^  and  in  rt^ 
possibilities  coupled  with  an  interest,  and  claims  growing 
out  of  and  adhering  to  property  may  pass  by  assignment. 

Then,  is  the  defence  set  up,  a  good  bar  to  the  action  in 
law  ?  It  is  contended  that  it  is  not,  because  the  defendant 
Hughes  did  not  show  performance  of  the  contract  cm  his 
part.  To  decide  this  question,  it  is  only  necessary  to  l(K>k 
to  the  contract.  What  is  the  intention  of  the  contracting 
parties  there  manifested  ?  Are  the  covenants  nnitual  and 
dependant  or  independant  ?  Clearly  they  are  independant. 
Baker  in  direct  terms  parted  with  his  right  and  claim  k» 
the  ])oat,  and  the  damage  .for  dispossessing  him  of  it, 
together  witli  his  interest  in  the  bond  sued  and  in  actioTi. — 
It  cannot  be  pretended  that  Hughes  was  to  perform  his 
part  of  the  contract  coteniporaneously  with  that  of  Viaker  ; 
or  that  in  any  respect  the  covenants  of  the  parties  tn  the 
contract  were  nmtual  and  dependant.  Baker  comj^leted 
his  at  the  time  of  the  making  the  contract,  by  executing  a 
bill  of  sale  for  the  property  in  controvei'sy  ;  and  Hughes  was 
to  act  m  fvtupo  in  the  uuxnagement  of  the  suit  to  its  final 
disposition  at  his  own  risk  ;  and  in  any  event  to  save  F.aker 
harmless ;  all  of  which  he  averred  he  had  performed. — 
When  such  is  the  nature  of  the  contract,  it  is  uniiecesjiary 
to  show  perfonnance  in  order  to  a  recovery.  11  Pickering 
E.  154. 

The  last  and  only  question  which  we  deem  it  necessary  to 
consider,  is  as  to  the  sufficiency  of  the  matter  of  contract, 
contained  in  the  notice  annexed  to  the  plea  of  general  i-jsue. 
Is  it  a  good  bar  to  the  plaintiff's  action  on  the  bond  (  We 
think  it  is.  The  statute  provides  "  that  the  defendant  may 
plead  specially  or  inay  plead  the  general  issue,  and  give 
notice  in  writing  under  the  same,  of  the  special  matters 
intended  to  be  relied  on  for  defence  on  the  trial,  under  whicii 
notice  if  adjudged  by  the  court  sufficiently  clear  and  explicit 
the  dtfjndant   shall  be  permitted  to  give  evidence  of  the 
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facts  therein  stated,  as  if  the  same  had  been  specially  pleaded 
and  issue  taken  thereon.*'  Rev.  Stat  470,  §  12.  The  notice 
as  tiled  with  the  general  issue,  sets  forth  that  Hughes,  one 
o(  the  securities  iik  the  bond  and  co-defendant  with  Oal- 
land,  the  principal,  and  Rudd  purchased  from  Baker — ^the 
plaintiff  in  the  suit  on  the  bond  and  claimant  of  the  boat  in 
there  plevin  suit— all  his  interest  in  and  title  to  iJie  boat ; 
that  he  also  bought  Galland's  interest,  who  was  the  plain- 
tiff in  the  replevin  suit  and  principal  obligor  in  the  replevin 
bond  here  sued.  Bjr  these  contracts  he  becanbe  the  owner 
of  the  interests  and  claims  of  both  the  contending  parties, 
who  stand  in  the  relation  of  plaintiff  and  principal  defen- 
dants in  this  suit.  Thus  both  interests  become  united  in 
one  right  in  him,  by  the  assignments  from  Parker  and  Gal- 
land.  This  in  effect,  compromised  the  suit  and  ended  the 
strife,  so  far  as  these  parties  are  concerned  in  th^  action 
upon  tlie  bond,  by  extinguishing  the  liability  thereon  to 
Baker.  This  we  think  is  the  simple  state  of  the  case.  But, 
it  is  contended  that  all  this  does  not  operate  in  law  as  a 
valid  release,  nor  yet  as  accord  and  satisfaction,  and  there- 
fore cannot  bar  the  action.  Much  has  been  urged  upon 
these  points,  all  of  which  we  have  considered.  However, 
if  parties  involved  in  legal  strife  undertake  to  put  an  end  to 
controversy  by  a  contract  of  sale,  thereby  assigning  the 
interest  of  the  one  to  the  other,  in  good  faith,  and  thus  merge 
ithe  two  conflicting  claims  or  interests  into  one,  we  cannot 
Jsee  why  the  courts  of  law  will  not  enforce  the  contract,  and 
mrotect  the  assignee  of  the  claim  or  interest  against  the 
I  attempt  of  tlie  assignor  to  proceed  with  his  action.  Courts 
/  of  law  following  in  this  respect  the  rules  of  equity,  will  take 
'  notice  of  assignments  of  choses  in  action  in  order  to  afford 
them  every  support  and  protection,  not  inconsistent  with  the 
established  rules,  principles,  md  modes  of  proceeding  which 
/  govern  tribunals  acting  according  to  the  course  of  the  com- 
\  mon  law.  A^Tiere  a  chose  in  action  is  thus  assigned  by  the 
owner,  he  cannot  interfere  tadefeat  the  rights  of  the  assignee 
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in  the  prosecutioii  of  the  suit  to  enforce  those  rights.  Jlfon- 
deville  vs.  Welch^  5  Wheat.  277  ;  Oorser  vs.  Cfraig^  1  Wash. 
O.  C.  R.  424 ;  here  Baker  had  assigned  all  his  interest  in 
the  replevin  snit,  wherein  he  and  Galland  were  parties  plain- 
tiff and  defendant,  and  which  involved  the  right  of  owner- , 
ship  in  the  boat.  The  bond  sued  upon  in  this  action  was 
part  of  the  legal  proceedings  therein  given  by  Galland  and 
his  securities — one  of  whom  Hughes  is — ^to  secure  to  Baker 
the  property  or  its  value  in  damages,  if  he  should  obtain 
judgment  against  Galland.  Hughes  in  the  stead  of  Baker, 
by  virtue  of  the  assignment  carried  on  the  suit  to  successftil 
termination.  The  suit  and  bond  accrued  to  the  benefit  of 
Hughes,  We  think  that  this  contract  operated  to  extin- 
guish all  Baker's  interest  in  and  right  to  the  benefit  of  the 
bond ;  and  of  course  his  right  to  maintain  an  action  on  it 
was  extinguished.  The  liability  of  the  defendants  was  by 
the  contract  discharged. 

It  is  our  opinion  that  the  matter  contained  in  the  notice 
was  a  good  bar  to  the  action,  and  was  properly  admitted  in 
evidence  by  the  court  below.  This  agreement  being  a  full 
end  entife  transfer  of  all  the  rights  and  interests  of  Baker 
in  and  to  the  boat,  and  the  suit  then  pending  to  Hughes, 
one  of  the  three  co-defendants  and  co-obligors  in  the  bond, 
Without  any  reservation  as  to  the  other  two,  it  operated  as 
an  extinguishment  of  the  obligation  of  the  bond  as  to  them 
all.  18  Pick.  R.  414.  In  legal  effect  the  agreement  was  a 
compromise,  and  operated  in  the  nature  of  a  release  to 
Hughes  of  Baker's  interest  in  the  suit,  and  its  incidents 
so  tar  as  it  effected  Hughes,  of  which  the  bond  was  an 
important  part 

The  rule  of  law  is  that  a  release  or  relinquishment  of 
indebtedness  as  to  one  of  two  joint  or  joint  and  several  debt- 
ors is  in  legal  operation  a  discharge  of  all. 

The  debt  being  entire  and  when  once  satisfied  and  released 
it  cannot  be  enforced  against  any  party  to  it  Tuekerman 
vs.  JVewhall,  17  Mass.  R.  581 ;  Wiffffin  vs.  Ikular,  23  Pick. 
R.  444 ;  2  Metcalf  K  381,407. 
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What  we  have  eaid  is  a  substantial  disposal  of  the  excep- 
tions taken  to  the  initructions  of  the  court  to  the  jury.  We 
iiiid  no  error  in  them. 

As  to  tlie  error  assigned  that  the  court  overruled  the 
motion  for  a  new  trial,  we  have  only  to  say  that  the  evidence 
was  proj>erly  submitted  to  the  jury.  It  was  for  the  jury  to 
dispose  of  the  facts  of  the  case  by  their  verdict  This  they 
did.  The  court  could  not  interpose  with  their  province 
unless  good  and  cogent  reason  for  such  interposition  existed  ; 
but  would  presume  that  they  acted  on  the  proof  adduced  in 
tlie  case,  and  that  such  proof  was  sufficient  to  warrant  the 
verdict.  We  find  no  error  here,  After  a  fiill  hearing  and 
examination  of  this  case,  in  view  of  what  we  conceive  to  be 
the  just  and  legal  rights  of  the  parties  and  the  proper  admiu- 
istmtion  of  the  law,  we  are  of  the  opinion  that  the  judgment 
of  the  court  below  should  be  enfprced. 

Judgment  Affirmed. 


Z.  JR,  Reeves^  for  plaintifls  in  error. 
Geo,  C>  Dixon^  for  defendant. 


Hughes  and  Robinson  v,  Hoij:.idat. 

Where  a  deed  purports  to  have  been  made  by  virtue  of  a  power  of  Attorney, 
it  is  incumbent  on  the  party  offering  it  in  evidence,  to  produce  the  author- 
ity upon  which  the  deed  was  executed. 

In  an  action  of  right,  where  the  plaintiff  proved  himself  entitled  to  only  two- 
thirds  of  a  lot,  the  verdict  should  correspond  with  the  evidence,  and  not 
be  general  for  the  plaintiff.    Rev.  Stat.  530 ;  J  33-4. 

A  person  owning  an  undivided  interest;  in  land  may  recover  to  the  extent  of 
his  interea  t  is  an  action  of  right 
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Where  the  evidence  shows  that  the  plaintiff  held  title  to  only  two- thirds  of 
a  lot,  the  court  should,  when  requested,  instryct  the  jury  that  he  could  only 
recoTer  to  the  extent  of  his.proot 

Eekob  ft>  lee  District  Court 

Opinion  by  Kinney,  J.  Action  of  right  commenced  by 
HoUiday  against  Hughes  and  Eobinson,  to  recover  posses- 
sion of  lot  six,  in  block  fouiteen,  in  the  city  of  Keokuk. 

The  declaration  contains  but  one  count  and  claims  the  lot 
in  tee.  Defendants  pleaded  the  general  issue.  A  trial  was. 
had  and  a  verdict  returned*  in  favor  of  the  plaintift'. 

From  the  bill  of  exceptions,  taken  from  the  defendant 
below,  it  appears  that  the  plaintjfT,  in  order  to  establish  his 
title,  offered  in  evidence  a  deed  from  Le  Claire — who  drew 
under  the  decree  in  partition — ^to  Kobert  A.  Clark,  William 
A.  Clark  and  John  C.  Ainsworth,  conveying  the  lot  in  ques- 
tion, and  also  a  deed  to  him  from  said  William  A.  Clark 
and  John  C.  Ainsworth,  executed  by  them  from  said  Eobert 
A.  Clark  by  William  A.  Clark^  his  attorney,  dated  Decem- 
ber 4,  1846,  without  producing  or  showing  any  po;^er  or 
letters  of  attorney  from  said  Robert  A.  Clark  to  William  A. 
Clark.  The  defendant  objected  to  the  introduction  of  the 
deed  of  Eobert  A.  Clark  without  evidence  that  W.  A.  Clark 
had  the  power  to  make  said  deed,  but  the  court  overruled 
the  objection  and  admitted  the  deed,  to  which  the  defendant 
excepted. 

The  defendant  then  asked  the  court  to  instruct  the  jury 
that  tlie  plaintiff  having  declared  for  the  whole  lot,  but  only 
having  shown  himself  entitled  to  two-thirds,  that  he  could 
not  recover.  Also  that  the  plaintiff  having  sho\\ii  title  in 
himself  to  two-thirds,  can  only  recover  to  the  extent  of  his 
l)Too{j  both  of  which  the  court  refused,  and  instructed  the 
jury  that  the  plaintiff  could  recover  the  whole  lot  against 
the  defendant,  who  had  not  shown  any  title. 

The  jury  returned  a  verdict  under  these  instnictions  that 
the  right  of  possession  and  right  of  property  to  the  lot,  were 
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In  the  plaintiff.    By  the  judgment  of  the  conrt  the  immedi- 
ate possession  in  fee  synple  was  given  to  him. 

liiat  the  court  erred  in  admitting  the  deed  from  Bobert 
A.  Clark  to  the  plaintiff,  without  prcJof  of  the  power  of 
attorney  from  him  to  William  A.  Clark  to  make  it,  is  not 
seriously  controverted  by  counsel  for  defendant  in  error. 
There  was  no  evidence  that  such  power  ever  existed.  The 
deed  purported  to  have  been  made  by  virtue  of  a  power  of 
attorney,  and  it  was  incumbent  upon  the  party  offering  it, 
to  produce  the  authority  by  which  the  deed  was  made,  in 
order  to  lay  the  feundation  for  the  introduction  of  it  as  evi- 
dence* This  was  necessary  also,  so  that  the  court  might 
judge  whether  the  power  was  suflBcient  in  form  and  sub- 
stance to  authorize  the  attorney  to  perform  the  act  If  tlie 
letters  of  the  attorney  did  not  possess  the  necessary  requis- 
ites to  enable  Clark  to  make  the  conveyance,  or  if  it  had 
appeared  that  they  were  defective,  for  want  of  the  usual 
acknowledgment,  or  if  from  them  it  had  appeared  that  the 
power  delegated  had  not  been  strictly  pursued,  the  deed 
could  not  be  admitted  ;  and  this  could  only  be  ascertained 
by  an  exliibit  of  the  lettei*s  of  attorney,  or  a  copy  from  the 
records.  Rev.  Stat.  209,  §  38-3.  Also,  1  Mc  Lane,  p.  2  ; 
1  Wend.  431;  2  IIUl^s  abridge  267,  §  21. 

But  this  point  is  not  urged  by  the  defendant  in  error.  It 
is  claimed  however  that  he  had  a  right  to  recover  the  entire 
lot,  although  he  proved  title  in  himself  to  only  two-thirds. 
That  as  the  defendant  below  had  no  title,  the  plaintiff  could 
recover  as  against  him  the  whole.  This  position  has  been 
insisted  upon  with  much  ability,  and  many  autliorities  have 
been  cited  in  support  of  it,  but  we  think  the  decision  of  the 
question  presented,  depends  mainly  upon  a  construction  of 
die  statute.  Eev.  Stat  630,  §  33,  provides,  "  if  the  verdict 
be  for  a  part  of  the  property  claimed,  it  should  specify  par- 
lictdarly  what  part,  if  for  an  undivided  share  or  interest  in 
tihe  whole  property  claimed,  or  in  any  part  thereof  it  shall 
specify  what  share*'^    The  plaintiff'  below  proved  an  inter- 
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est  to  an  undivided  two-thirds  of  the  lot,  and  by  this  section 
he  is  allowed  to  recover  such  interest  The  legislature  have 
given  a  remedy  for  just  such  a  case  as  is  here  presented. 
The  verdict  should  always  correspond  with  the  evidence. 
There  was  no  uncertainty  about  the  evidence  introduced  by 
the  plaintiff.  He  showed  a  perfect  title,  to  an  undivided 
two-tliirds,  and  if  the  court  had  instructed,  that  the  plaintiff 
could  only  recover  to  the  extent  of  his  proof,  the  verdict 
would  have  been  for  the  quantity  to  which  the  plaintiff 
showed  title. 

But  it  may  be  said  that  the  verdict  must  follow  the  declar- 
ation  as  provided  in  the  following  section.  Ifot  however, 
we  would  remark,  unless  the  evidence  corresponds  witli  the 
declaration.  K  the  party  declares  for  more  than  he  can 
]»i*ove  himself  entitled  to  recover,  he  can  only  recover  to  the 
extent  of  his  proof:  "When  the  verdict  follows  the  declar- 
ation, it  may  be  general  for  the  plaintiff,  and  judgment 
shall  be  rendered  according  to  the  verdict"  Kev.  Stat,  g 
SL  Tin's  can  only  be  done  when  the  verdict  is  authorized 
by  the  proof.  The  judgment  it  is  true  must  follow  the  ver- 
dict, but  it  is  equally  time  that  the  verdict  must  correspond 
with  the  evidence.  If  this  were  not  so,  a  party  would  l)e 
permitted  to  supply  with  allegations  in  his  declaration  what 
lie  would  lack  in  testimony.  It  is  no  justification  then  for 
the  verdict  that  the  plaintiff  declared  for  the  whole  lot  He 
was  only  entitled  to  a  verdict  to  the  extent  of  his  testimony. 
Rev,  Stat  §  45  provides  that  "  the  plaintiff  can  only  recover 
upon  the  strength  and  validity  of  his  own  title."  By  per- 
mitting him  to  recover  the  entire  lot,  he  necessarily  recovers 
upon  the  validity  of  the  title  of  hU  co-tenant  to  one-third. 
The  evidence  showed  that  Bobert  A.  Clark  owned  an  undi- 
vided interest  of  one-third*  But  it  is  said  that  the  interest 
of  the  plaintiff  attaches  to  each  and  every  foot  of  the  entire 
lot  This  is  true,  but  that  does  not  give  him  title  to  the 
whole.  Clarke  interest  attaches  in  the  same  way,  and  in 
this  respect  is  equal  to  the  plaintiiTs  and  yet  he  really  owned 
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hut  one-ihird.  K  the  plaintiff  owned  an  imdivided  one- 
hundredth  part  of  an  interest  in  the  lot,  that  interest,  so  long 
as  it  remained  undivided,  would  attach  to  the  lot  as  an 
cutirety.  But  in  an  action  of  right  he  could  not  recover  the 
entire  fee  simple  title  to  the  lot.  His  title  would  be  good  to 
the  extent  of  his  interest,  but  such  interest  would  not  justity 
:i  recovery  of  the  fee  to  the  ninety-nine  interests  owned  by 
)  lis  co-tenants.  The  analogj^,  in  principle,  is  the  same  where 
the  interest  is  greater.  The  statute  clearly  contemplates  the 
right  of  the  plaintiff  to  recover  an  undivided  share  or  inter- 
est ;  for  the  14  §  provides,  that  if  "an  undivided  share  or 
interest  is  claimed,  the  same  shall  be  set  forth  in  the  declar- 
r.tion."  Why  these  provisions  in  relation  to  an  midivided 
niterest,  if  the  legislature  did  not  intend  to  give  a  remedy  tc> 
l^^rsons  holding  such  interests?  Why  permit  a  pei*son  to 
'leclare  for  an  undivided  part,  if  he  could  not  recover  a 
verdict  for  siich  part?  And  why  require  a  judgment  in 
nil  such  cases  to  follow  the  verdict,  if  it  were  not  the  object 
to  give  the  plaintiff  the  benefit  of  the  verdict,  for  the  inter- 
e.^t  he  had  shown  himself  entitled  to  by  his  proof? 

The  statute  having  prescribed  the  manner  of  bringinir 
I'll  it,  in  case  of  an  undivided  interest,  does  it  not  follow  as  a 
necessary  corrolary  that  a  person  with  such  interest  cannot 
recover  the  fee  to  the  whole!  It  appears  to  have  been  the 
intention  of  the  legislature  to  provide  a  remedy,  and  that 
jxnnedy  is  not  a  recovery  of  the  fee  to  the  entire  tract  or  lot, 
i>ur  a  recovery  of  the  interest  to  the  extent  owned. 

.Dili  it  may  be  asked  how  is  the  plaintiff  to  be  put  in  pos- 
f^ession,  unless  he  recovei*s  the  whole?  The  legislature  cer- 
tainly Jias^ot  provided  a  remedy,  without  having  also  pro- 
vided that. the  i^arty  entitled  to  it  shall  have  the  enjoyment 
of  it.  If  this  instruction  of  the  court  had  been  coiTect,  the 
verdict  woujid  have  l^een  in  favor  of  the  plaintiff  for  an 
.undinded  t^othirds  of  the  lot.  Judgment  would  have  been 
rendered  in  pursuance  of  tlie  verdict,  and  the  plaintiff  would 
Jiav^e  been,  entitled  to  a  wrft  of  possession,  for  an  ujj^ivided 
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two-thirds.  This  interest  as  we  have  said  attaches  to  the 
whole.  As  against  a  stranger,  he  would  have  the  right  to 
the  entire  possession.  Withont  snch  possession,  he  conld 
not  enjoy  the  interest  which  he  owned  or  the  benefit  of  the 
judgment  obtained.  The  sheriff  conld  not  designate  by 
metes  and  bounds,  neither  could  any  one,  an  undivided 
two-thirds.  The  plaintiff  would  be  as  much  entitled  to  one 
part  of  the  lot  as  another,  and  if  a  stranger  occupied  a  single 
foot  of  it,  he  would  be  in  possession  of  a  part  covered  by  the 
interest,  owned  by  the  plaintiff,  and  to  which  possession  was 
given  him  by  the  judgment  of  the  court  Unless  the  plain- 
tiff could  be  put  in  possession  of  the  whole,  the  statute  in 
relation  to  the  recovery  of  undivided  interests  would  be  a 
mockery.  For  it  would  assert  the  right  of  the  party  to 
recover  a  verdict  to  the  extent  of  the  interest  proved,  and 
would  require  the  court  to  render  judgment  in  pursuance  of 
the  verdict,  but  that  judgment  could  not  be  executed.  It 
woidd  not  be  in  the  power  of  the  sheriff  to  locate  an  undi- 
vided two-thirds ;  and  because  this  could  not  be  done  unless 
the  officer  could  give  entire  possession  as  against  a  stranger, 
the  trial  verdict,  and  judgment  would  all  have  been  for  no 
purpose.  The  sheriff  would  find,  for  the  first  time,  that  the 
judgment  of  the  court  possessed  no  vitality,  and  that  the  aim 
of  the  officer  in  executing  his  writ  was  entirely  powerless. 
We  do  not  think  that  the  statute  opens  the  door  for  the 
recovery  of  a  judgment,  and  at  the  same  time  closes  it 
against  a  recovery  of  possession.  The  writ  of  possession 
must  follow,  and  execute  the  judgment  K  an  undivided 
interest  is  recovered,  the  plaintiff  must  be  put  in  possession 
of  that  interest-,  and  as  it  attaches  to  the  lot  as  an  entirety, 
he  must  be  put  in  possession  of  the  estire  lot,  otherwise  the . 
judgment  is  not  executed.  This  possession  he  holds  in  his 
own  right,  and  subject  to  the  rights  of  his  co-tenant  This 
view  of  the  statute  is  in  perfect  hairmony  with  the  2  §,  which 
provides  that  *^  no  person  shall  recover  in  this  action,  unless 
at  the  time  of  commencing  it|  be  fimH  baye  had  ^  vajid  9^i 
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subsisting  interest  in  the  property  claimed,  and  the  right 
to  recover  the  immediate  possession  thereof'  The  plaintiff 
in  this  case  had  a  valid  subsisting  interest  in  the  entire  lot, 
and  with  such  interest  had  a  right  to  bring  his  action,  and 
recover. 

We  conclude  then,  in  the  first  place,  that  a  person  with 
an  undivided  interest,  may  bring  an  action  of  right,  and 
recover  a  verdict  and  judgment  Second,  that  with  such 
interest,  he  does  not  recover  a  verdict  and  judgment  for  tlie 
fee  simple  of  tlie  entire  estate,  nor  for  the  possession  thereof, 
but  merely  for  the  interest  proved,  and  that  possession  is  a 
necessary  incident  to,  or  result  of  the  verdict  and  judgment, 
and  must  be  held  subject  to  the  rights  of  his  co-tenant. 
Third,  that  the  court  erred  by  not  giving  the  instruction  to 
the  jury,  asked  by  the  defendant  below  that  "  the  plaintiff 
only  having  shown  title  in  himself  to  two-thirds  of  the  lot, 
could  only  recover  to  the  extent  of  his  proof."  Fourth,  by 
permitting  the  deed  from  Robert  A.  Clark  to  be  introduced 
without  evidence  of  the  power  of  attorney  authorizing  Wil- 
liam A.  Clark  to  execute  the  conveyance  from  Robert  A. 
Clark.  Fifth,  by  not  granting  a  new  trial  as  the  verdict  of 
the  jury  found  the  right  of  property  to  tlie  entire  lot  in  tlie 
plaintiff,  and  for  entering  up  a  judgment  in  his  favor,  estab- 
lishing in  him  the  fee  simple  title. 

Judgment  reversed. 

George  C.  Dixon^  for  plaintiffe  in  error. 

Johmton  and  Maih&w^^  for  defendant. 
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Hall  and  Cochrane  v.  Savill. 

Kecord  evidence  and  even  parole  proof  are  adminibleto  show  that  a  deed* 
absolute  on  its  fiice  should  have  no  greater  effect  than  a  mortgage. 

Where  a  deed  -was  given  to  secure  the  payment  of  monej,  and  a  bond  Tvas 
given  to  reconvej  on  payment  of  the  money,  the  deed  should  have  no 
greater  force  than  a  mortgage  as  between  the  parties  to  the  transaction 
and  ther*  agents  and  attorneys  if  they  were  actually  cognizant  of  the  facts. 

The  form  of  a  deed  absolute  should  yield  to  the  substance  of  the  contract, 
as  between  the  parties,  and  all  others  who  had  actual  notice  of  it  and  have 
not  been  misled  by  the  form. 

The  mortgager  is  considered  the  owner  of  the  land,  subject  only  to  the  lieu 
of  the  mortgagee. 

Errob  to  Zee  District  Court. 

Opinian  h/  Greene,  J.  J.  C.  Hall  and  W.  J.  Cochran 
commenced  this  action  of  right  against  Eobert  Savill  for 
the  north-east  quarter  of  the  north-west  quarter  of  section 
thirty-four,  in  township  sixty-nine,  north  of  range  six,  west 
of  the  fifth  principal  meridian.  Plea,  general  issue.  Ver- 
dict and  judgment  for  the  defendant 

On  the  trial  the  plaintiff  gave  in  evidence  : 

1 .  A  Register's  certificate,  showing  that  the  land  in  quesr 
tion  was  entered  March  16, 1840,  by  Alexander  II.  Walker. 

2.  A  deed  from  said  Walker  dated  September  24, 1844, 
conveying  the  land  to  John,  Joseph  and  Robert  SaviU. 

3.  A  deed,  dated  November  4, 1844,  from  Joseph  and 
Rol^ert  Savill  to  William  G.  Walker. 

4.  A  sheriff's  deed  conveying  said  Walker's  interest  in 
the  land  to  the  plaintiffs. 

5.  They  then  gave  evidence  tending  to  prove  that  defen-^ 
dant  was  in  possession.  Also,  evidence  proving  the  death 
of  John  and  Joseph  Savill,  and  that  John  Savill  was  the 
lather  of  Joseph  and  Robert 

Defendant  then  introduced  the  judgment  from  which  the 
plaintiffe  derived  their  sheriff's  deed.     The  judgment  was 
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rendered  May  25, 1847,  in  favor  of  Michael  Sellers  against 
William  G.  Walker,  in  which  Cochran  and  Hall  were  attor- 
neys. The  garnishee  process  issued  in  said  case,  with 
Joseph  Savills  answer  thereto,  was  also  introduced.  The 
answer  shows  that  Joseph  Savill  and  his  brother  Eobert 
jointly  borrowed  of  William  G.  Walker  one  hundred  dol- 
lars,  for  which  they  were  to  pay  interest  at  the  rate  of 
twenty  per  cent  per  annum,  and  in  order  to  secure  payment 
they  executed  the  deed  to  said  Walker,  and  at  the  same 
time  took  a  title  bond,  conditioned  that  if  Savills  should 
pay  to  Walker  one  hundred  ajid  twenty  dollars  in  one  year, 
or  twenty  dollars  at  the  end  of  one  year  and  one  hundred 
and  twenty  dollars  at  the  end  of  two  years  from  date  of 
bond,  then  Walker  was  to  reconvey  the  land  in  question  to 
Savills.  At  the  date  of  the  answer,  April  7, 1846,  no  part 
of  the  money  had  been  paid  by  the  Savills  to  said  Walker. 

Defendant  then  introduced  the  bill,  answer,  exhibits  and 
decree  in  a  chancery  case  commenced  by  Joseph  and  Rob- 
ert Savill  against  said  W.  G.  Walker.  The  bill  was  filed 
by  one  of  the  plaintiffi,  W.  J.  Cochran  as  solicitor  for  the 
Savills,  September  6, 1847,  and  alleges  that  the  deed  made 
by  them  to  Walker  was  in  the  nature  of  a  mortgage,  and 
that  they  had  always  been  ready  to  pay  according  to  the 
stipulations  of  the  bond  which  was  executed  on  the  same 
day  with  the  deed ;  that  Walker  had  left  the  county  and 
had  no  agent  to  whom  payment  could  be  made ;  that  one  of 
them  had  been  gamisheed  on  attachment  in  the  case  of  Sel- 
lers V.  Walker  and  discharged,  and  that  they  were  both  gar- 
nisheed  on  an  execution  issued  from  the  judgment  in  that 
case ;  and  that  they  had  brought  the  money  into  court.  The 
bill  prayed  for  a  decree  of  title  to  the  land.  An  amended 
bill  was  filed  May  1, 1848.  Bill  was  confessed  to  be  true 
and  a  decree  rendered  agreeable  to  the  prayer  of  com- 
plainants. 

Defendant  also  gave  in  evidence  a  deed  from  said  Wil- 
liam G.  Walker  and  wife,  conveying  the  land  to  Joseph  and 
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Eobert  Savill.  This  deed  was  dated  April  21, 1846,  and 
ffled  for  record  April  21, 1848.  The  plaintiffs  objected  to 
the  evidence  offered  by  defendant,  but  the  court  overruled 
the  objection,  and  instmcted  the  jury  that  the  evidence  sub- 
mitted did  not  show  any  titie  in  the  plaintiffs. 

The  fb:Bt  four  errors  assigned  ar%  to  the  ruling  of  the 
court  in  admitting  the  evidences  of  titie  introduced  by 
defendant  below.  This  evidence  comprises  the  judgment, 
the  garnishee  process,  the  chancery  proceedings  and  the 
deed.  This  evidence  has  an  important  bearing  upon  the 
case  and  clearly  discloses  the  nature  of  the  transaction 
between  the  parties.  The  records  offered  are  unexception- 
able in  authentication,  were  relevant  to  the  issue,  and  there- 
^  fore  admissible. 

The  evidence  was  introduced  for  the  purpose  of  defeating 
plaintiff's  claim  of  titie  by  showing  that  the  deed  from 
Joseph  and  Kobert  Savill  to  William  G.  Walker  should 
have  no  greater  effect  than  a  mortgage ;  that  the  plaintiiis 
had  notice  of  its  character  before  judgment  was  rendered 
against  Walker,  and  that  they  purchased  with  ftdl  knowl- 
edge that  the  deed,  though  absolute  in  terms,  was  in  reality 
a  mortgage ;  that  the  deed  was  given  by  the  Savills  to  secure 
the  payment  of  money  they  had  borrowed  from  Walker 
who  gave  a  titie  bond  to  recover  the  premises  upon  the  pay- 
ment of  the  money  within  the  time  stipulated.  These  facts 
are  clearly  established  by  the  records  and  parole  proof.  It 
is  conceded  that  as  between  the  parties  to  the  conveyance  it 
should  be  treated  as  a  mortgage,  but  claimed  that  it  cannot 
be  so  regarded  in  its  application  to  third  persons.  This  is 
true,  if  such  third  persons  are  strangers  to  the  contract. 
Withotft  notice  they  should  not  be  prejudiced  by  any  pri- 
vate arrangement,  not  expressed  in  the  deed.  But  in  this 
case  the  plaintiff  had  notice.  It  appears  of  record  that  one 
of  them  acted  as  solicitor  for  the  Savills  in  the  chancery 
suit  to  enibrce  a  reconveyance  of  the  land,  and  both  of  them 
acted  as  attorneys  in  the  suit  at  law.    In  these  suits  the 
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mortgage  character  of  the  deed  was  fiilly  disclosed,  and 
was  to  the  plaintiffi  the  same  as  actual  notice  that  the 
grantee,  in  form,  was  nothing  more  and  acquired  no  greater 
rights  than  a  mortgagee  in  fact.  With  such  notice  the  plain- 
tiflfe  cannot  complain  that  they  were  misled  by  the  absolute 
form  of  the  deed.  They  were  as  well  acquainted  with  its 
real  character,  as  were  the  parties  themselves.  The  form 
then  should  yield  to  the  substance  of  the  contract,  and  con- 
fer no  greater  legal  benefits  upon  the  plaintiife  than  was 
intended  by  the  parties  in  the  deed,  nor  greater  than  could 
be  enforced  by  the  grantee. 

In  Walton  v.  Crardy^  14  Wend.  63-67,  it  was  decided 
that  even  parole  evidence  is  admissible  to  show  that  a  deed 
absolute  in  its  terms,  was  intended  as  a  mortgage  ;  and  that 
such  evidence  may  be  received  not  only  as  between  the  par- 
tics  to  the  instrument,  but  when  third  persons  are  concerned, 
if  they  have  not  been  mislead  by  the  form  of  the  transation. 
It  is  well  settled  that  parole  evidence  is  admissible  to  show 
that  an  absolute  deed  was  intended  as  amoitgage  ;  2  Vesey 
225  ;  1  John  Ch.  594 ;  2  ib  189;  4 ib.  167;  6  ib.  417;  2  Cowen 
:i24,247;  1  Monroe  73 ;  1  Day  139 ;  1  Paige  48,56,77;  8 
Wend.  641;  9  ib.  227,232 ;  2  Hall's  S.  C.  1,13 ;  4  Kent's  C. 
142 ;  15  John.  205;  18  ib.  173.  Most  of  these  were  cases  in 
which  the  defeasance  had  been  omitted  in  the  deed  by 
fraud  or  mistake,  and  in  that  particular  not  analogous  to 
tlie  case  at  bar.  But  if  parole  evidence  is  admissible  to 
establish  a  mere  parole  defeasance,  the  propriety  of  the 
record  evidence  cannot  be  questioned  in  the  present  case  to 
j<how  that  in  connection  with  the  deed  there  was  a  bond 
executed,  containing  conditions  on  the  performance  of  which 
the  deed  would  be  defeated,  and  a  reconveyancf  of  the 
estate  secured  to  the  grantor.  As  between  the  parties,  the 
bond  was  executed  as  a  defeasance  of  the  deed,  and  so  as  to 
third  persons  with  actual  notice  of  the  transaction. 

The  object  for  which  a  deed  is  given  must  be  regarded  as 
the  true  test  of  its  character.    If  a  deed  ia  given  as  a  secu* 
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lity  it  is  a  mortgage,  although  an  absolute  conveyance  in 
form.  Wright  O.  249;  4  Dev.  69;  2  Piei.  211;  15  John 
205';  3  HiU  96 ;  2  Grant  132;  6  Blackf.  113  ;  4  Pick.  349. 
The  fact  that  the  deed  in  the  present  case  was  given  as  secu- 
rity is  conclusively  established  by  the  evidence,  and  was 
known  to  the  plaintiffi  before  they  purchased.  But  it  is 
claimed  by  counsel  that  the  bond  as  a  defeasance  to  the 
deed  was  no  better  than  an  unrecorded  deed  against  a  judg- 
mSnt  creditor,  and  as  a  judgment  would  operate  as  a  lien 
against  such  unrecorded  deed, — Brown  v.  TzUTbell-^  1  G. 
Greene — so  would  a  judgment  operate  against  an  unre- 
corded title  bond.  This  position  will  not  be  questioned. 
The  principle  would  prevail  against  all  who  had  not  received 
actual  notice  of  tie  bond  as  a  defeasance  to  the  deed.  Tlie 
plaintifib  had  such  notice,  and  therefore  purchased  subject 
to  the  defeasance,  with  the  same  effect  as  if  they  had  pur- 
chased against  a  prior  unrecorded  deed  with  actual  notice. 
Again,  it  is  claimed  that  if  Walker  should  be  considereil 
as  mortgagor  he  still  had  a  "conditional  fee"  on  interest  in 
tlie  land  which  could  be  sold.  Doubtless  the  amount  due 
from  the  Savills  to  Walker  might  have  been  secured  by 
proper  process,  to  apply  on  the  judgment  against  Walker, 
but  obviously  that  could  not  be  done  by  selling  land  owned 
l)y  the  Savills,  on  an  execution  against  Walker.  The  mort- 
gagor of  land  has  generally  been  considered  the  owner,  sub- 
ject only  to  the  lien  of  the  mortgagee.  Walton  v.  Cronly^ 
14  Wend.  63-66;  and  cases  cited.  The  rights  and  interest 
of  the  mortgagor  do  not  pass  to  the  mortgagee  until  he 
ac^juires  possession.  The  mortgage  before  entry  and  fore- 
closure is  deemed  a  pledge  or  charge  upon  the  land,  and 
subject  to  that  lien  the  legal  rights  and  remedies  of  others 
may  be  asserted  and  enforced  in  the  same  manner  as  if  no 
such  mortgage  existed.  Wellington  v.  Gale^  7  Mass.  138  ; 
Taylor  v.  Porter^  ib.  355  ;  Goodwin  v.  ^Richardaon^  11  ib. 
469,478 ;  EcOm  v.  IVhitingj  3  Pick.  484 ;  Blanchard  v. 
0 
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Brooks,  12  ib.  47 ;  Fay  v.  Cheney,  14  ib.  899 ;  CoUma  v. 
Tarry,  1  John.  277, 

We  conclude  then  that  the  court  below  did  not  err  in 
admitting  the  evidence  offered  by  defendant  in  this  case ; 
nor  in  charging  the  jury  that  the  evidence  did  not  show  title 

in  the  plaintifls, 

Judgment  afSrmed. 

J.  C.  HaU  and  A.  Hall,  for  pkintiffi  in  error. 

11.  T.  HeidsLnd  Z.  R.  Reeves,  for  defendant 


Hummer  v.  IIummeb- 

The  LegislatiTO  act  of  January  19, 1839,  confers  jurisdiction  upon  the  dis- 
trict court  over  the  property  and  persons  of  insane  persons^  and  similar 
powers  are  conferred  upon  the  probate  courts,  by  the  act  of  January  14, 
1841  ;  held  that  the  jurisdiction  of  these  courts  is  rendered  concurrent. 

Where  two  statutes,  passed  at  different  terms  in  relation  to  the  same  subject 
matter,  the  subsequent  act  does  not  repeal  the  former,  if  both  can  be  made 
to  harmonize. 

The  jurisdiction  of  a  Superior  Court,  can  only  be  taken  away  by  express 
words  of  repeal,  or  irresistablc  implication. 

Error  to  Lee  District  CcvH. 

Opinion  hy  Williams,  C.  J.  This  case  was  presented  to 
the  district  court  of  Lee  County,  at  Keokuk,  at  January  term, 
1851,  upon  the  relation  of  Emeline  Hummer  wife  of  Michael 
Ilimimer.  The  necessary  process  was  issued,  and  upon 
hearing  had,  the  jury  found  Michael  Hummer  to  be  insane. 
Judgment  was  accordingly  entered  and  guardians  were  ap- 
pointed to  take  charge  of  the  person  and  estate  of  the  said 
Michael  Hummer.  The  case  has  been  brought  to  this  court 
by  writ  of  error. 
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The  only  qnefltion  for  decision  here  is,  as  to  the  jnrifldie- 
tion  of  the  district  court.  The  legislature  of  Iowa,  by  the 
act  entitled  "  an  act  concerning  insane  persons,''  approved 
January  19, 1839,  expressly  gives  jurisdiction  of  the  matter 
to  the  district  court. 

It  enacts,  that  "  when  any  district  court  in  this  territory 
shall  receive  satisfactory  information  that  any  person  in 
their  respective  counties  having  property,  is  or  has  become 
insane,  it  shall  be  the  duty  of  said  court  to  direct  the  sheriff 
of  the  county  to  summon  twelve  intelligent  and  disinterested 
men  of  the  county,"  &c.  It  then  proceeds  to  prescribe  the 
mode  of  proceeding ;  and  upon  the  finding  of  the  jury,  that 
the  person  is  insane,  directs  that  the  court  shall  appoint 
three  suitable  persons  as  guardians,  to  take  charge  of  the 
person  and  estate  of  such  insane  person,  &c.  An  act  was 
also  passed  by  the  legislature  and  approved  January  24, 
1841,  which  provides,  "  that  the  several  probate  courts  in 
their  respective  counties  in  the  territory,  shall  have  power 
to  api)oint  guardians  to  take  care,  custody  and  management 
of  all  insane  persons,  who  are  incapable  of  conducting  tlieir 
own  affiirs,  and  their  estates,  real  and  personal,"  &c.  It 
then  proceeds  to  make  provision  for  the  information,  mode 
of  procedure,  to  judgment,  the  payment  of  costs,  the  aj*- 
pointment  of  one  person  to  take  charge  of  the  person  and 
estate  of  such  insane  person ;  and  it  provides,  that  the  guar- 
dian  shall  file  bond  for  the  faithful  performance  of  his  du- 
ties ;  that  he  shall,  when  requested,  render  an  account  of  his 
guardianship,  &c.,  &c.  The  latter  act  prescribes  the  duties 
of  the  guardian  in  detail,  in  order  to  the  full  discharge  of 
his  trust. 

The  29th  section  of  the  act,  provides  "  that  all  acts  and 
parts  of  acts  contravening  the  provisions  of  this  act,  be  and 
the  same  are  hereby  repealed. 

It  is  contended  by  the  counsel  of  Michael  Hummer,  who 
resists  this  application  and  seeks  to  set  the  judgment  of  the 
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district  court  aside,  that  this  latter  act,  actually  and  con- 
structively repeals  flie  act  of  January  19, 1839. 

The  power  to  act  in  cases  of  lunacy  or  persons  non  comr 
po8  mentis^  is  giren  to  both  courts.  The  first  in  express 
tei-ms  empowers  the  district  court  to  act :  and  the  latter 
imparts  the  like  power  to  the  probate  court.  Then  do  the 
enactments  conflict  ?  Are  they  materially  inconsistent  or 
repugnant ?    Or  does  the  latter  repeal  the  former? 

After  a  careful  examination  of  these  questions,  in  view  of 
tlie  several  acts,  and  by  the  rules  of  the  law,  which  test  the 
matters  involved,  we  answer  in  the  negative.  By  the  sev- 
eral acts,  each  of  the  courts  is  authorised  to  act  in  protec- 
tion of  the  persons  and  estates  of  insane  persons.  The  i)Ow- 
er  imparted  to  each,  is  the  same.  The  first  enactment  pro- 
vides, tliat  the  district  court  shall  appoint  tliree  suitable 
persons  as  guardians  of  the  person  and  estate  of  the  insane 
person.  The  last  enactment  provides  for  the  appointment 
of  ])ut  one  guardian.  The  district  court  is  not  required  in 
express  terms  to  take  bond  from  the  guardians  for  the  faith- 
ful performance  of  their  duty.  By  the  latter  act,  such  bond 
is  required  of  the  guardian.  In  the  act  conferring  jurisdic- 
tion on  the  probate  court,  the  mode  of  procedure  is  more 
particularly  prescribed  than  in  the  other ;  but  as  to  this, 
that  procedure  is  substantially  the  same  as  that  wliich  is 
practiced  by  the  district  court,  in  such  case,  in  accordance 
with  the  rules  of  tliat  court.  In  matter  of  substance  the 
acts  are  not  inconsistent  with  each  other,  nor  are  they  re- 
l)ugnant  in  their  provisions.  The  rights  and  interests  of 
the  subject  of  the  law,  and  those  concerned,  are  guarded, 
protected,  and  enforced,  by  the  provisions  of  either  act 
Tliere  can  be  no  doubt  that  if  two  enactments,  on  the  same 
subject,  materially  conflict,  so  as  to  be  irreconcilable  in  their 
terms,  and  repugnant  to  each  other,  it  becomes  the  duty  of 
a  court  of  law  to  decide  upon  such  a  case,  being  properly 
presented,  which  shall  be  in  force.  In  such  case  the  enact- 
ment of  most  recent  date,  will  supercede  the  older  one.    But 


SUPBEMB  COURT  CASES.  45 

Hummer  «.  Hummer. 

such  is  not  this  case.  The  case  of  Lomgktcfih  v.  WaUaoe 
9  New  Hamp.  E.  59,  and  the  other  cases,  relied  on  by  the 
connsel  for  Hiunmer,  are  of  that  class,  which  establish  the 
doctrine  that  ^^  where  the  design  to  revise  a  statute  clearly 
appears,  the  former  are  to  be  considered  as  no  longer  in 
force,  though  not  expressly  repealed."  The  principle  incul- 
cated by  these  authorities  is  sound,  and  we  recognize  it  as 
such  ;  but  we  do  not  think  that  the  design  to  revise  and  re- 
peal the  former  statute  ^^  clearly  a^ppeara.^^ 

Courts  of  law  will  if  possible  so  construe  statutes,  as  to 
give  them  effect,  where  they  relate  to  the  same  subject  mat- 
ter. It  is  also  a  rule  well  established,  that  repeals  by  im- 
plication of  law  are  not  to  be  favored  Goddard  v.  Boston^ 
24  Pick.  299  ;  Lake  v.  Brooklim,  20  Pick.  407 ;  Eaynes 
V.  Jenhs^  2  Pick.  K.  172.  And  also  that  "  two  affirmative  . 
statutes  being  on  the  same  subject,  the  latter  does  not  repeal 
the  former  if  both  may  consist  together ;"  4  Gilman  221;  9. 
Cow.  E.  437.    "  Botli  must  stand  together  if  possible." 

The  district  court  in  this  state,  possesses  the  jurisdiction 
wliich  is  conferred  upon  those  courts  which  are  designated 
as  superior.  It  has  been  decided  that  the  jurisdiction  of 
such  courts  can  only  be  taken  away  by  expreaa  vx/rda  of  re- 
peal, or  irresistible  implication ;  8  Pick.  453;  1,  U.  S.  Dig. 
§  630,  and  cases  referred  to.  If  the  principle  contended  for 
by  the  counsel  for  the  defendant,  in  this  proceeding  were  to 
prevail,  it  would  fully  controvert  the  doctrine  established  by 
this  court  in  reference  to  the  jurisdiction  of  the  district 
court,  and  of  justices  of  the  peace  where  the  sum  in  contro- 
versy is  less  than  one  hundred  dollars.  By  the  justices  act, 
jurisdiction  of  cases  where  the  sum  in  controversy  does  not 
exceed  one  hundred  dollars,  is  expressly  and  in  direct  terms 
given  to  the  justice  of  the  peace.  By  previous  law,  the  dis- 
trict court  is  veste4  with  jurisdiction  in  general  terms, 
without  a  minimum  limit.  On  the  question  of  the  jurisdic- 
tion of  the  district  court,  as  to  any  sum  under  one  hundred 
dollars,  this  court  decided  that  the  jurisdiction  of  these  two 
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courts,  in  cases  where  the  amount  in  controversy  is  under 
one  hundred  dollars  is  concurrent 

The  act  of  January  14, 1841,  concerning  insane  persons, 
does  not  expressly  repeal  the  previous  enactments  on  the 
same  subject,  approved  January  19, 1839.  It  only  repeals 
so  much  thereof  as  may  be  deemed  as  '*  contravening"  the 
provisions  of  that  act. 

It  is  contended  that  inconvenience  will  be  experienced,  if 
]K)th  acts  are  to  be  considered  in  force,  from  a  conflict  of  ju- 
risdiction. That  both  courts  may  be  called  upon  to  exercise 
jurisdiction  in  the  same  case  by  different  persons  claiming 
the  right  to  give  information,  and  requiring  the  interposition 
of  tlie  law,  in  case  of  an  insane  person.  Tliis  could  not  be  ; 
Jbr  a  proceeding  having  been  commenced  in  either  court, 
and  jurisdiction  of  the  case  having  been  thereby  assumed, 
in  accordance  with  the  law;  the  other  would  be  legally  pre- 
cluded from  taking  cognizance  of  it. 

This  principal  of  jurisdictional  procedure  has  long  since 
l)een  promulged,  and  is  well  established. 

As  there  is  nothing  in  the  first  act,  which  contravenes  the 
provisions  of  the  latter,  so  as  to  render  them  repugnant,  as 
to  the  exercise  of  jurisdiction  of  the  subject  matter  by  the 
district  and  probate  courts ;  and  as  the  act  of  January  14, 
1841,  by  its  29tli  section  only  repeals  all  acts  and  parts  of 
acts  "  contravening  "  its  provisions,  it  is  the  opinion  of  the 
court  that,  as  the  law  now  stands,  in  virtue  of  these  two 
enactments,  the  jurisdiction  of  the  district  and  probate 
courts  is  concurrent. 

Judgment  affirmed. 

J.  C.  IlaU^  for  plaintiff  in  error. 
R,  P.  Lowe^  for  defendant. 
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Abel  et,  oL  t.  Kennedy  eL  al. 

An  application  for  a  new  trial  on  the  ground  of  misconduct  in  the  jury, 

should  be  oTerruled  if  supported  alone  by  the  affidavit  of  jurors. 
Jurors  cannot  impeach  their  rerdict  upon  their  own  affidavits. 

Error  to  the  District  Court  of  Zee  County. 

Opinion  hy  liiNNEY,  J.  This  was  a  proceeding  under  the 
statute  against  the  steam  boat  Ocean  Wave,  comnunenced 
])y  Kennedy  and  Elair  for  the  use  of  John  G.  Kennedy. 
The  defendants  in  error  obtained  a  verdict  against  Barton 
Abel,  master  of  said  boat,  upon  which  judgment  was  ren- 
dered against  him,  and  Ilughes  and  Haight  his  sureties. 
The  defendant  below  made  a  motion  for  a  new  trial,  alleg- 
ing for  cause  that  the  deposition  of  A.  F.  "W.  "Webb,  taken 
by  the  plaintiff  below,  and  which  was  ruled  out  and  refused 
to  be  given  by  the  court  to  the  jury  was  by  one  of  the  attor- 
nies  for  the  plaintiff  handed  to  some  of  tiie  jurors,  and  by 
them  read  during  the  trial,  and  that  after  the  jury  had 
retired  to  consider  upon  their  verdict,  the  jurors  had  said 
<]eposition  and  perused  the  same.  The  motion  also  alleges 
that  part  of  said  deposition  was  left  in  the  court  room  after 
the  adjournment  of  the  court,  and  before  the  jury  agreed 
they  went  into  said  room  to  consider  their  verdict,  where 
they  obtained  and  read  the  same. 

In  support  of  this  motion,  the  afiBdavit  of  Martin  the  con- 
stable, who  had  the  jury  in  charge  is  produced  and  also  that 
«)f  W.  P.  Hathaway  one  of  the  jurors  who  tried  the  cause. 
Martin  swears,  that  after  the  court  adjourned  in  the  evening 
the  jury  occupied  the  court  room,  and  that  he  went  into  the 
court  room  and  found  the  deposition  of  Webb,  in  the  hands 
of  one  of  the  jurors,  which  affiant  believed  to  have  been 
left  in  the  room,  which  he  immedjiitely  took  from  the  juror. 
Hathaway  swears  that  a  part  of  Jtte  deposition  of  Webb  was 
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found  in  the  desk  of  the  Judge,  and  that  it  was  read  by  the 
jurors.  The  plaintiff  below  introduced  the  counjier  affida- 
vits of  jurors,  Hathaway,  Vandyke,  Schwartz  and  Jackson. 
Hathaway  in  his  affidavit,  swears  that  the  deposition  had 
no  influence  on  the  jurors  ;  Yandyke  testifies  to  the  same  ; 
Scliwartz,  that  all  of  the  jurors  except  Hathaway  had  agreed 
on  tlieir  verdict  before  they  were  conducted  into  the  court 
room,  where  the  deposition  was  found  ;  that  the  deposition 
was  taken  up  by  Vandyke  who  looked  at  it  and  lianded  it 
to  Jackson  ;  that  said  deposition  was  not  read  loud,  and  that 
it  had  no  influence  on  affiant,  and  thinks  it  could  not  have 
influenced  the  other  jiu'ors.  Jackson  swears  to  the  same, 
and  that  tlie  deposition  did  not  have  any  influence  uiK»n 
him  in  making  up  liis  verdict. 

Upon  tills  showing,  the  court  refused  to  award  a  new  trial, 
and  entered  a  judgment  on  the  verdict.  The  refusal  of  the 
court  to  grant  a  new  trial  is  assigned  for  en'or. 

The  motion  was  properly  overruled.  The  testimony  em- 
bodied in  the  bill  of  exceptions  is  briefly  this.  The  deposi- 
tion of  Webb  had  been  ruled  out,  and  part  of  it  left  in  the 
court  room.  After  the  jury  had  consulted  on  tlieir  verdict 
and  all  agreed  except  Hathaway,  they  were  reconducted 
into  the  court  room  where  a  part  of  the  deposition  was  found 
and  seen  by  two  of  the  jurors  who  had  formed  their  verdict. 
The  deposition  was  not  read  loud  nor  read  at  all  by  the  juror 
Hathaway,  who  had  not  made  up  his  mind.  Those  who  did 
read  the  deposition  could  not  have  been  influenced  by  it,  as 
they  had  agreed  upon  their  verdict.  It  was  not  possible  tor 
the  deposition  to  have  influenced  Ilatliaway,  as  he  neither 
read  nor  heard  it.  This  then  from  the  showing  of  the 
jurors  does  not  exhibit  such  a  misconduct  upon  the  part  of 
the  jurors  as  would  be  sufficient  to  autliorize  the  court  to 
gran  at  new  trial. 

But  it  has  been  said  and  authorities  cited  to  sustain  the 
position  that  jurors  cannot  tell  how  much  influence  the  read- 
ing of  a  deposition  or  improper  paper  may  have  had  upon 
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fheir  minds,  and  that  if  they  testify  that  they  were  not 
influenced,  the  court  will  presume  otherwise.  We  are  not 
disposed  to  controvert  tliis  position  in  cases  where  it  was 
|x>ssible  for  the  jury  to  be  improperly  influenced  after  they 
had  retired  to  make  up  their  verdict.  But  in  this  case, 
the  jurors  not  only  swear  that  they  were  not  influenced^  but 
to  tlie  fiact  that  eleven  of  them  had  agreed,  and  the  other 
juror  Hathaway  not  having  read  the  deposition,  all  possible 
presumption  of  influence  on  his  nund  is  rebutted. 

If  the  eleven  jurors  had  not  agreed  upon  their  veinlict  or 
if  Hathaway  had  read  the  deposition  the  case  would  liave 
been  entirely  different  and  on  a  proper  showing — not  by 
the  affidavit  of  the  jurors — the  court  should  have  granted  a 
new  trial,  although  the  jurors  may  have  sworn  that  the 
reading  of  the  deposition  did  not  influence  their  verdict. 

But  if  the  application  had  been  made  for  a  new  trial, 
based  alone  upon  the  affidavit  of  any  of  the  jurors,  sliowing 
a  misconduct  in  the  jury  no  matter  how  reprehensible  and 
improper,  the  court  should  have  refused  a  new  trial. 

The  doctiine  is  now  well  settled,  that  jurors  cannot 
impeach  their  verdict  on  their  own  affidavits  or  statement?. 
Although  the  pmctice  once  obtained — both  in  England  and 
in  this  country — of  receiving  the  affidavits  of  jurors  in  proof 
of  their  misconduct,  in  support  of  a  motion  for  new  trial, 
or  in  arrest  of  judgment,  yet  for  many  years  in  England, 
such  affidavits  have  been  entirely  rejected,  as  they  are  also 
in  most  of  the  states  in  this  Union. 

In  the  case  of  Vain  v.  Delcival^  1  Term,  Rep.  11,  motion 
for  a  rule  to  set  arfde  a  verfict  upon  an  affidavit  of  two 
jurors,  who  swore  that  the  jury  being  divided  in  their  opin- 
ion, tossed  up,  and  that  the  plaintiff's  friends  won  :  Lord 
Mansfield,  Ch.  Jus.  says  :  *"  The  court  cannnot  receive  such 
an  affidavit  from  any  of  the  jurymen  ^themselves,  in  all  of 
whom  such  conduct  is  a  very  high  misdemeanor,  but  in 
every  such  case,  the  court  must  derive  their  knowledge 
from  some  otlier  source :  such  as  from  some  person  having 
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seen  the  transaction  through  a  window,  or  by  some  such 
other  means."  The  same  rule  was  adopted  in  the  case  of 
Owen  Y,  Warburton^  1  New  Rep.  326,  in  which  Sir  Jame» 
Mansfield  Qh.  Jus.  observes  :  ••'  We  have  converaed  with 
the  other  judges  upon  this  subject;  and  we  are  all  of 
opinion  that  the  affidavit  of  jurymen  cannot  be  received." 
He  also  adds  :  "  It  is  singular  indeed,  that  almost  the  only 
evidence  of  which  the  case  admits  should  be  shut  out ;  but 
considering  the  arts  which  Height  be  used  if  a  contrary  rule 
were  to  prevail,  we  tliink  it  necessary  to  exclude  such 
evidence." 

This  we  understand  to  be  now  the  settled  doctrine  in  tlie 
courts  of  England.  The  affidavits  of  jurors  are  exchided 
because  :  First,  a  proper  regard  to  the  administration  of 
justice,  and  tlie  rcsjiect  and  confidence  which  should  be 
entertained  for  jury  trials^  at  once  forbids  a  court  from 
nx-eiving  their  affidavits  as  evidence  of  their  own  corrup- 
tion, impeacliing  a  verdict  made  under  the  solemnities  of 
an  oath,  and  sliowing  an  utter  dis^regarJ  for  those  high  moral 
and  legal  obligations  reMing  upon  them  as  impartial  jurors  : 
Second,  because  it  would  at  ouce  liold  out  a  strong  induce- 
nuMit  for  disappointed  and  unsuccessful  attorneys  and  suitors 
to  obtain  fi"oni  jurors  affidavits  showing  either  some  real  or 
supposed  misconduct  on  the  part  of  some  of  those  wlio  trie<l 
the  cause,  and  these  affidavitsr  v»'ould  be  ])re3ented  to  the 
court,  as  a  ground  for  a  new  trial,  In  most  of  the  severely 
contested  cases  in  this  countiy.  AVhile  it  is  higlily  improper 
and  inexcusable  in  a  jury,  after  retiring  to  make  up  their 
verdict,  to  converse  with  any  one  cxce])t  their  own  number 
upon  the  subject  of  their  vei\lict,  or  the  f  icts  of  the  case,  or 
to  read  a  paper,  dei)osition  or  other  document,  not  properly 
before  them,  by  which  their  minds  might  be  infiuenced,  or 
to  come  to  a  decision  by  casting  lots  or  any  other  ha;::irdous 
and  uncertain  expedient ;  still,  if  a  jury  should  so  far  forget, 
and  disregard  their  solenm  obligations  and  duty,  as  to 
pennit  these  influences,  and  resort  to  these  tricks,  the  fact 
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must  be  established  by  other  proof,  to  entitle  the  party  to  a 
new  trial,  than  that  furnished  by  the  jurors  themselves.  In 
the  case  of  Dana  v,  Tiieker^  4  Johns.  487 ;  the  court  drew 
3  distinction  between  the  affidavits  of  jurors  in  support  of 
their  verdict,  and  impeaching  it.  The  former  the  court 
admitted,  while  they  rejected  the  latter.  The  court  say  : 
*'The  better  opinion  is,  and  such  is  the  rule  adopted  by  tlie 
courts,  that  the  affidavits  of  jurors  are  not  to  be  received 
to  impeacli  a  verdict,  but  they  may  be  admitted  in  excul- 
pation of  the  jurors,  and  in  support  of  their  verdict." 
Applying  that  rule  to  tlie  present  case,  the  affidavit  of 
Hathaway  must  be  rejected,  and  the  case  stands  upon 
Martin's  affidavit  in  support  of  tlie  motion,  who  swore  that 
he  took  the  deposition  from  the  jury,  which  would  create 
the  presumption  that  it  was  read  ;  and  unexplained  might 
be  sufficient  cause  for  a  new  trial.  To  rebut  this  presump- 
tion, and  in  support  of  the  verdict,  we  have  the  affidavit  of 
fuiir  of  the  jurors,  which  upon  the  above  authority  was 
j^i-oper  for  the  consideration  of  the  court  In  any  view  we 
have  l)een  able  to  take  of  this  case  as  presented  by  the 
reconl,  the  court  did  not  err  in  overruling  the  motion 
for  a  new  trial, 

Judcnii-^nt  affirmed. 


-&• 


f/.  C\  II'zll^  for  plaintiff  in  error. 
JL  T,  Reidj  for  defendants. 
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J0XE8  et.  cd.  V.  Peaslet. 

Id  attachment  prooecdiDgs,  a  delivery  bond,  executed  to  the  satisfaction  of 
the  sheriiff,  rerooyes  the  lien  from  the  pro])erty  attached*  and  leaves- 'if 
under  tlie  debtor's  control,  subject  to  his  debts,  or  to  another  attach  men  I 
levy  ;  sfnd  the  fact  of  its  being  subsequently  attached  will  not  satisfy  tbe^- 
conditions  of  the  delivery  bond. 

The  condition  of  the  denVery  bond  can  only  be  avoided  when  the  property' 
to  be  delivered  has  been  lost  or  destroyed  by  unavoidable  accident  or 
tiithout  negligence. 

Ekkor  to  Des  Moines  District  Court. 

Opinion  hy  Greene,  J.  This  was  an  action  of  debt  on  a 
bond  executed  by  Edwin  Wilcox,  as  principal,  and  Joseph 
Upham  and  Francis-  J.  C.  Peasley  as  sureties,  to  release 
goods  taken  by  attachment  in  fevor  of  plaintiife.  Sei'vice 
only  on  Peasley  who  appeared  and  interposed  several  pleas 
in  defence.  Issue  was  joined  upon  the  tiret  and  second, 
and  the  plaintiffi  demurred  to*the  third,  fourth  and  fifth 
pleas,  and  filed  their  replication !» the  sixth,  to  which  defen- 
dant demurred.  The  court  overruled  tlie  demurrer  to  the 
tliree  pfeas,  and  sustained  the  defendants  demurrer  to  the 
replication.  The  plaintiffe  refusing  to  reply  over  to  the 
four  pleas,  judgment  Was  rendered  against  them  on 
demurrer. 

This  niling^  of  the  court  upon  the  two  d'emurrers  is  now 
assigned  for  error. 

Tlie  third  and  fouith  pleas  allege  in  substance,  that  aflor 
the  execution  of  the  bond  and  the  delivery  of  the  goods  to 
Wilcox,  the  same  goods  were  taken  from  him,  and  his  sure- 
ties by  virtue  of  a  writ  of  attachment  in  favor  of  Austin  and 
Spicer,  and  by  a  like  writ  in  favor  of  the  Merchants 
Exchange  bank  of  New  York,  both  issued  against  Wilcox 
subsequent  to  the  attachment,  from  which  the  goods  wexi*. 
replevied  by  virtue  of  said  delivery  bond. 
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The  fifth  plea  avere-Aat  one  item  ef  Ae  goods — ^a  piano — 
•was  taken  from  their  possession  by  virtue  of  a  writ  of 
^replevin  issued  at  the  suit  of  Susan  Whittlesey,  and  that 
the  balance  of  the  goods  were  lost  without  their  negligence. 

We  are  now  to  inquire,  do  the  facts  alleged  in  each  of 
the  above  pleas  constitute  a  good  bar  to  the  action?  Bo 
they  avoid  the  conditions  of  the  bond? 

The  attachment  law  provides,  that  the  property  attached 
«hall  remain  in  the  hands  of  the  officer  who  served  the  writ, 
to  abide  the  judgment  of  the  court,  unless  the  defendant 
ahall  give  bond  in  double  the  value  of  the  property,  with 
two  sufficient  sureties,  made  payable  to  the  plaintiff,  "  and 
conditioned  that  said  property  or  its  appraised  value,  shall 
be  forthcoming  to  answer  the  judgment  of  the  comi;  m 
.  said  suit ; "  Rev.  Stat  79  §  10.  The  conditions  are  unquali- 
fied and  explicit  They  furnish  no  other  alternative  than 
the  production  of  the  property  or  its  appraised  value  to 
answer  the  judgment  But  tha  tweltlth^section  of  the  act 
provides,  that "  should  the  property  or  any  portion  thereof  be 
lost  or  destroyed  by  unavoidable  accident  or  without  neg- 
ligence, the  condition  of  said  *ond  shall  not  be  doemed  Xa) 
have  been  broken."  No  other  circumstance  or  contin- 
gency, than  such  loss  or  destruction,  can  be  alleged  under 
the  statute,  toirelease  the  obligors  from  a  compliance  with 
the  conditions  of  the  bond* 

But  it  is  contended  that  the  subsequent  attachment,  by 
which  the  law  took  unavoidable  possession  of  the  property 
from  the  obligors,  should  release  them  from  liability  ;  that 
though  the  statute  does  not  so  expressly  declare,  yet  such 
may  be  inferred  as  the  intention  of  the  law ;  that  the  deliv- 
ery bond  was  only  intended  to  change  the  custody  of  the 
property  from  the  hands  of  the  sheriff  into  those  of  the 
defendant  to  abide  the  "judgment  of  the  court;''  and  that 
die  levy  is  not  released  nor  the  attachment  dissolved  by  the 
iexficution  of  the  delivery  bond. 

Jf  true  that  the  levjr  is  not  released  by  the  e;xecutioji  of 
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the  bond,  the  other  conclusions  formed  by  counsel  for 
defendant  might  be  supported  by  law,  but  if  such  lien  ia 
extinguished  by  the  bond,  it  would  defeat  the  object  of  the 
statute  and  the  remedy  intended  for  the  vigilant  creditor,- 
to  decide  that  the  obligors  shall  be  released  by  the  levy  of  a 
junior  attachment  on  the  same  property.  To  support  the 
position  that  the  lien  is  not  impaired  by  the  delivery  bond^ 
Ae  seventh  section  of  the  attachment  act  is  cited — Rev. 
Stat.  79 — ^which  declares  that  the  property  attached  shall 
be  bound  fix)m  the  time  of  serving  the  writ.  The  tenth 
section  pi-ovides  that  the  property  attached  shall  remain 
in  the  hands  of  the  officer  who  served  the  writ,  or  in  his  care^ 
unless  a  delivery  bond  is  given.  It  is  then  to  be  restored 
to  the  defendant  or  to  the  i>erson  who  may  have  replevied 
the  same,  upon  condition  that  the  property  or  its  appraised 
value,  shall  be  forthcoming  to  answer  tlio  judgment  in  the 
suit.  Upon  these  conditions,  then,  the  property  is  placed, 
from  the  hands  or  care  of  the  officer,  imder  the  absolute 
control  of  tlie  defendant,  and  the  bond  is  substituted  for  the 
plaintiff's  lien  upon  the  pr^ei-ty.  The  act  appeal's  to  con- 
template that  the  attachment  is  relinquished  tor  the  bond, 
and  makes  the  sheriff  responsible  for  its  sufficiency.  §  13. 
By  requiring  ample  security  on  the  bond,  and  by  making  the 
sheriff  liable  for  its  sufficiency  it  may  well  be  assumed,  that 
no  other  means  of  payment  is  designed  by  the  law,  and  that 
it  intended  a  release  of  the  property  from  the  attachment. 
The  delivery  bond  fully  answers  the  object  of  the  attach- 
ment. And  as  it  insures  the  payment  of  the  debt,  there 
can  be  no  longer  any  motive  at  law,  for  regarding  the 
attachment  as  operative.  Having  answered  the  purpose  for 
which  it  was  issued,  its  power  ceases  by  its  own  limitation- 
Should  the  property  be  forthcoming  agreeable  to  the  condi- 
tions of  the  bond,  it  would  not  be  placed  under  the  attach- 
ment nor  revive  its  force,  but  it  might  be  placed  under 
execution  to  satisfy  the  judgment  in  the  suit. 
We  think  it  clear  then,  that  the  execution  of  the  delivery 
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"bond  left  the  property  in  possession  of  the  debtor  as  free 
and  unincumbered  as  it  was  before  the  attachment  levy. 
He  had  it  in  his  power  to  sell  or  otherwise  dispose  of 
tlie  property ;  and  if  sold,  the  vendee's  title  would  not  bo 
subject  to  the  attachment  lien.    The  fact  tliat  he  had  tlie 
right  to  retain  or  dispose  of  the  property,  that  the  express 
condition  of  the  bond  could  be  complied  witlt,  without 
restoring  it  to  the  officer,  supports  the  position  that  the  lien 
was  released  by  the  bond.    This  view  is  fully  autliorizcd  m 
£r(ncii  v.  Clark,,  i  IIow.  4,  in  which  it  was  held  that  prop- 
erty levied  upon  by  execution  is  released  by  a  forthcoming 
bond.    This  was  in  affirmance  of  the  doctrine  established 
in  Mississippi  where  the  bonds  contain  the  separate  condi- 
tion to  have  the  propei-ty  levied  on,  forthcoming  on  the  day 
of  sale  ;  and  not  in  the  alternative  to  bring  forth  the  prop- 
erty, or  its   appraised  valu«,  as  provided  by  our  statute. 
Uence,  under  our  law  there  is  stronger  reason  for  the  nde 
that  the  bond  vacates  the  lien.    But  on  the  other  hand,  tht*. 
forthcoming  bond  of  Mississippi  upon  a  breach,  or  forfeiture 
becomes  a  statutory  judgment  against  the  defendant  and 
sureties,  and  operates  as  a  lien  upon  the  real  and  personal 
estate  of  all  the  obligors  ;  and  this  difference  it  is  claimeiU 
weakens  the  authority  of  Brown  v.  Clay^h  in  its  application 
to  this  case.    This  objection  is  removed  in  the  Bank  of  l\ 
S.  V.  Patton  et.  al.,  5  IIow.  Miss.,  200,  in  which  the  court 
declare  what  would  have  been  the  eifect  of  the  forthcoming 
bond,  if  the  statute  had  not  annexed  to  it  the  force  of  a  judg- 
ment ;  and  say,  "  as  it  releases  the  levy  and  restores  the 
property  to  the  debtor,  it  is  tantamount  to  a  satisfaction  of 
the  execution,  and  the  creditor  would  be  left  to  pursue  his 
remedy  upop  the  bond."    This  view  is  approved  in  Broxcn 
V.  Clarh^  and  hence  that  case  has  ftdl  application  as 
authority,  to  the  case  at  bar. 

We  conclude  then  that  the  attachment  levy  was  released 
by  the  delivery  bond,  that  the  defendant  thereupon  regained 
\^  fonoer  right  to  the  property ;  that  as  the  plaintiff  in  tlie 
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attachment  had  taketi  the  bond  in  substitntaon  of  the  prop- 
erty^ he  thereby  f  elftiquiehed  all  control  or  claim  to  it ;  and 
that  defendant  cotild  dispoise  of  it  at  his  election.  It  follows 
therefore,  that  t'he  property  was  subject  to  the  payment  of 
defendant's  debts,  and  to  any  attachment  levy,  and  if  taken 
by  attachment  or  other  legal  process,  such  taking  could  not 
satisfy  the  conditions  of  the  bond.  Those  conditions  are 
absolute  imless  the  property  or  some  portion  thereof  be  lost 
or  destroyed  by  some  unavoidable  accident  or  without  neg- 
ligence. No  other  excuse  tlian  such  as  will  come  within 
the  letter  of  this  statute  can  be  set  up  by  the  obligors  ;  no 
other  could  have  been  contemplated  by  the  law  ;  and  this 
we  think  was  interposed  for  the  benefit  of  sureties  who  may 
have  depended  upon  the  property  in  the  hands  of  the  defen- 
dant, or  in  their  own  charge,  to  meet  the  conditions  of  the 
bond.  In  connection  with  this  excusing  clause  in  the  act^ 
it  is  iTisisted  that  the  Telation  and  legal  liabilities  of  bailor 
and  bailee  -STtbsisted  between  the  obligors  and  obligees  in 
the  bond.  But  the  views  ali-eady  expi*t?ssed,  show  that  no 
such  relation  can  exist  between  the  parties.  The  creditors 
were  never  entitled  to  the  possession,  and  after  executing 
the  delivery  bond,  the  defendant  acquiroil  exclusive  right 
over  the  property.  Hence  the  argument  will  not  apply,  that 
the  obligors,  like  bailees  were  not  responsible  for  losses 
resulting  from  the  strong  arm  of  the  law  as  from  irresistible 
'force.  If  a  -subsequent  levy  or  attachment  should  be  admit- 
ted as  a  good  defence,  it  might  result  in  great  abuse  and 
injustice.  Designing  me?n  could  readily  bring  about  the 
very  state  of  things,  that  would  free  them  from  their  obli- 
gation, and  at  the  same  time  deprive  the  first  attaching 
creditor  of  all  security.  Junior  or  even  fictitious  creditors 
might  thus  be  preferred  to  those  who  have  acted  bona  fide 
and  with  diligence.  It  may  readily  be  perceived  without 
illustration,  how  this  result  could  be  produced. 

But  it  is  argued,  that  if  obligors  are  held  to  the  strid 
letter  of  the  statute  in  their  defence,  it  may  result  in  .great 
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liardship  to  the  sureties.  It  is  always  hard  for  a  secnritr 
to  pay  the  debts  of  another ;  it  is  however,  the  result  of  liis 
own  undertaking,  and  we  can  see  no  reason  wliy  a  creditor 
acting  upon  the  faith  of  his  assumption  should  be  deprived 
of  his  dues  upon  any  other  ground  than  that  expressed  in 
'the  act 

The  other  points  raised  in  this  case  need  not  be  considered. 
Sufficient  has  been  said  to  show  error  in  the  court  below  in 
overruling  tlie  demurrer  to  the  third,  fourth  and  fifth 
pleas. 

Judgment  revjarocd. 

Htnry  W,  Starry  for  plaintiffs  in  error. 

Z.  D.  Stockton^  for  defendant. 


Lewis  t.  KnirefEDY. 

Eridence  tLat  an  attachment  debtor,  while  residing  in  anothm-  'state,  and 
over  ten  years  before  was  embarrassed,  litigious,  an<i  had  piit'hi"*  nroperfr 
out  of  his  hands  is  not  admissible  or  relevant  to  pn>ve  that  '*^iie  is  about 
iu«orae  manner  to  dispose  of  or  remove  his  property  with  inteut  to 
defraud  his  credittrs," 

Error  to  Des  Moines  District  Court. 

Opinion  hy  Wblliaais,  C.  J.    This  action  is  brought  upon 

a  record  of  a  judgment,  certified  from  the  court  of  common 

pleas  of  Trumbull  County,  Ohio.    The  plaintift'in  the  court 

Ijelow  declared  in  debt,  and  sued  out  a  writ  of  attnclmicnt. 

Upon  appearing  in  defence  of  the  action,  the  defendant  by 

plea  denied  the  facts  set  forth  in  the  plaintiff's  affidavit, 

upon  which  tlie  writ  of  attachment  was  fonnded.    An  issue 

^jwas  made  thereon  and  tried  by  a  jury.    The  finding  of  tl» 

J) 
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jury  was  for  the  plaintiff.  Judgment  was  entered  accord- 
ingly. Tlie  material  allegation  in  the  affidavit  upon  which 
the  plaintiff  sued  out  the  writ  of  attachment,  and  denied  by 
the  deftmdant  in  the  issue  tried,  is  as  follows  :  "'  That  said 
(rary  Lewis  i^  in  some  manner  about  to  dispose  of,  or 
remove  his  property  with  intent  to  defraud  his  creditors.'* 
Tlie  testimony  adduced  upon  the  trial  is  contained  in 
depositions,  all  of  which  are  here  certified  and  made  a  part 
C'f  the  bill  of  exceptions.  The  matters  set  forth  in  the  depo- 
sitions and  permitted  by  the  court  to  go  to  the  jury  to 
maint<iin  the  issue,  on  tlie  part  of  the  plaintift^  were  objected 
to  by  the  counsel  for  the  defendant,  on  the  ground  that  they 
do  not  apply  to  the  isdue,  are  irrelevant,  and  not  responsive. 
The  court  overruled  the  objection  and  peimitted  them  to  be 
i\»a(l  in  evidence.  Exceptions  were  taken  to  that  ruling. 
It  appears  by  the  depositions  of  witnesses,  citizens  of  Tnim- 
bull  County,  Oliio,  that  Lewis  some  ten  years  ago  removed 
from  th-ence  to  Iowa.  Tluit  for  some  twenty  years  or  more, 
he  had  been  extensively  engaged  in  business  there.  That 
he  became  involved  in  debt  and  embarrassed.  Judgments 
to  a  hirgc^.  amount  were  obtained  against  him,  and  persons 
who  wei'e  his  sureties,  and  executions  were  issued  on  those 
jiulgnionts.  Tliat  previous  to  the  issuance  of  those  execu- 
tions he  had  i)ut  his  property  out  of  his  hands  by  transfer- 
ring it  tu  others,  so  that  it  could  not  be  made  subject  to  levy. 
That  per.-ons  who  had  become  his  endorsers  and  securifc5'''in 
th'j  indebtedness,  were  proceeded  against,  and  some  of  tlie 
nu»ney  made  out  of  them.  That  notwithstanding  the  trans- 
fer of  his  property,  he  continued  to  exercise  control  of  it. 
That  thero  was  much  strife,  legally  and  otherwise,  between 
him  and  his  creditors,  and  those  who  had  become  involved 
with  liim  as  his  bail.  Such  was  the  condition  of  his  aftaira 
of  business  until  he  removed  to  Lee  County,  Iowa,  where 
he  liad  been  resident  some  ten  years  before  the  commence- 
ment of  this  suit,  and  the  attachment  proceeding  thereon. 
Tlie  testimony  is  very  voluminous  aud  censists  of  facts  teeti- 
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fied,  chiefly,  by  persons  who  had  been  engaged  in  legal 
strife  with  him  there.  The  evidence  of  the  several  witnesi^es 
concurs  in  charging  him  with  a  litigious  spirit,  and  estab- 
lishes the  fact  that,  when  executions  were  likely  to  be  issued 
against  him  in  Ohio,  he  was  in  the  habit  of  transferring  his 
property  to  avoid  the  effect  tliereof  lliere  is  no  evidence 
whatever,  tending  to  establish  any  fact  which  would  even 
raise  a  presumption  that,  since  bis  residence  in  Iowa,  for 
ten  years  previous  to  the  sueing  out  of  the  attachment,  he 
had  manifested  any  design  to  avoid  in  any  manner  the 
payment  of  his  debts.  Such  is  the  sum  of  the  evidence,  so 
far  as  is  material  for  consideration  here. 

Did  the  district  court  err,  in  admitting  this  evidence,  and 
by  instructing  the  jury  as  to  the  law  upon  it,  as  set  forth  in 
the  record?  The  evidence  having  been  allowed  to  go  to  the 
jury,  the  court  was  requested  to  charge  the  jury  as  follows  : 
That  the  plaintilf  cannot  sustain  this  issue  by  proving  that 
the  debtor  was  a  man  who  was  pre-disposed  to  convey  hir^ 
property  to  hinder  and  delay  his  creditors."  This  iiistruc- 
tion  was  modified  by  the  court,  by  adding  tliercto,  the 
following:  "Such  testimony,  alone,  may  not  be  sufficient, 
but  such  a  fact  may  be  given  to  the  jury."  It  was  thus 
given  to  the  jury. 

The  court  was  then  further  requested  by  defendant's 
attorney,  to  instruct  the  jury  as  follows  :  "  That  the  plain- 
tiif  must  show,  affirmatively,  that  he  had,  from  the  facts 
which  were  transpiring  at  or  about  the  time  of  the  attach- 
ment, good  grounds  for  believing  that  defendant  was  about 
to  convey  his  propeity  fraudulently  to  kec])  it  from  liis 
creditors."  This  was  also  given  by  the  court  with  the 
following  modifications:  "The  general  conduct  of  the 
defendant  upon  that  subject  for  a  long  continued  time 
prior  to  the  attachment,  may  be  considered  by  the  jury." 
It  is  the  opinion  of  tliis  court,  that  the  evidence  as  pennit^ 
ted  to  go  to  the  jury  was  of  itself  improper,  not  being  perti- 
jient  to  the  issue,  and  that  the  instructions  of  the  court 
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tliereon  were  erroneous,  having  a  tendency  to  mislead  th© 
jury. 

The  legislature  clearly  intended  the  facts — ^upon  which  the 
Ijolief  of  the  affiant,  "that  the  defendant  is  about  in  aorm 
manner  to  dispose  o^  or  remove  his  property  with  intent 
tc»  defraud  his  creditors" — should  be  founded  and  predica- 
tc^d  upon  some  indications  of  word  or  act,  which  would 
warrant  a  reasonable  man  to  believe  that  he,  then^  at  the 
time  of  tlie  application  for  the  writ,  was  about  to  de&aud 
his  creditors.  These  facts  are  by  the  terms  of  the  act  made 
t«sential  to  the  right  of  the  attachment,  A  mere  specula- 
tive or  vague  belief,  is  not  contemplated.  Such  a  belief  is 
not  susceptible  of  establishment  by  proof.  It  must  necssa- 
rily  depend  upon  the  opinions  of  those  who  might  be  influ- 
enced by  caprice  or  prejudice  for  or  against  a  defendant 
The  trials  of  an  issue,  made  upon  such  belief,  could  never 
be  adjusted,  so  as  to  be  reasonably  certain,  and  free  from 
doubt.  Surely  the  legislature  never  intended  to  authorize 
a  resort  to  such  extremely  harsh  procedure  on  such  grounds. 
To  do  so  would  render  the  most  honest  debtor  liable  to 
^lisappoiiitment  and  the  ruin  of  his  property  and  credit,  at  the 
•will  of  an  impatient  or  incensed  creditor.  The  legislature, 
by  the  terms  used  in  the  act,  intended  that  the  fraudulent 
•design  of  the  debtor  should  be  established  by  the  proof  of 
vfacts  relative  to  the  subject  matter  of  the  issue  on  trial,  in 
accordance  with  the  well  defined  rules  of  the  law  of  evidence* 
This  we  hold  to  be  the  manifest  design  of  the  statute,  as 
Avell  as  tlie  difetate  of  sound  reason.  Any  other  construc- 
tion would  lead  to  injustice  and  oppression.  The  statute 
autliorizing  the  issue  and  trial  upon  it,  we  think,  is  suffi- 
ciently explicit  upon  this  subject.  It  is  as  follows  :  "  When 
H  writ  of  attachment  shall  be  sued  out  from  any  court  of 
rcicord  of  this  state  or  from  any  justice  of  the  peace,  upon 
tlie  return  thereof,  the  defendant  may  join  issue  on  the 
facts  and  allegations  set  forth  in  the  affidavit,  on  which  the 
attachment  is  sued  out,  and  thereupon  said  issue  shall  be 
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fried  by  a  jury  impannefed  and  sworn  to  try  the  same  iti 
fike  manner  as  a  jury  fs  impanneled  and  sworn  to  try 
other  issue  of  fact  in  said  courts.""    llev.  Slat.  78,  §  2. 

But  it  is  urged  "  that  the  evidence  adduced  on  the  trial 
af  the  issue,  which  strongly  tended  to  estaBlish  the  design 
of  defendant  to  hinder,  delaj  and  defraud  his  ci«ditors  in 
Ohio,  before  he  removed  to  this  state,  and  which  related 
to  transactions  there,  which  transpired  some  ten  years 
t)efore  the  sueing  out  of  this  writ,  was  properly  admitted 
by  the  court  on  the  trial  below,  and  that  it  was  sufficient 
to  warra,pt  the  finding  of  the  verdict  of  the  jury,  on  the 
ground  that.it  went  to  show  his  fraudident  disposition, 
and  establish  his  general  character,  as  a  man  who  would 
delay  and  hinder  his  creditors  m  their  legal  attempts  to 
enforce  the  payment  of  his  debts.""  What  we  have  already 
said  upon  the  subject  of  the  design  of  the  statute  as  expresf- 
ed  therein,  as  to  the  issue,  and  the  facts  intended  to  be 
tried  thereon,  is  sufficient  to  make  manifest  the  inapplica- 
bility of  this  evidence  to  the  issue  as  joined,  and'  the  error 
of  the  instructions  as  given  by  the  court  to  the  jury  in  the 
case  at  bar.  The  bill  of  exceptions  purports  to  set  forth  all 
the  testimony  of  the  case.  It  consists  entirely  of  facts  which 
had  transpired  in  the  state  of  Ohio,  ten  years  anterior  to  the 
issuance  of  the  attachment  in  this  case,  without  any  direct 
application  to  the  issue  contemplated  by  the  statute,  and  afl 
joined  between  the  parties.  It  could  only  serve  to  raise  a 
presumption  against  the  defendant,  based  upon  those  facts, 
from  which  his  general  character  might  be  assailed.  But 
would  this  evidence  be  sufficient  to  justify  the  jury,  upon 
the  issue  joined,  to  find  a  verdict  that,  at  tJie  time  of  the 
rfneing  out  of  the  writ  of  attacliment  in  this  suit,  he  was 
about  to  dispose  of  his  property  with  intent  to  defraud  his 
creditors?  "We  think  not.  However  competent  such  evi- 
dence might  be,  if  the  plaintift*  had  first  given  testimony  of 
any  fact  or  fiicts,  which  would  tend  directly  to  establish,  on 
kis  part,  tlie  issue  joined,  in  order  to  strengthen  the  evidence, 
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certainly — ^until  some  ground  in  fact,  upon  the  issue  then 
joined  had  been  laid  for  its  operation — it  was  inadmissible, 
being  irrelevant.  The  general  character  of  a  party,  can,  in 
any  case,  be  known,  and  formed  by  his  conduct  in  matters 
occurring  in  his  life,  previous  to  the  occurrence  of  the  facts 
alleged  in  the  action,  and  the  issue  on  trial.  To  allow  such 
facts  to  be  resuscitated  after  fhe  lapse  of  ten  or  twelve  years, 
and  made  the  gravamen  o^*  a  legal  pwceeding  euch  as  this, 
would  be  pushing  tlie  severity  of  the  attachment  law  to  an 
extreme  never  contemplated  by  the  legislature.  Such  a 
a  constniction  of  the  law  would  operate  oppressively,  by 
stamping  upon  a  man  a  character  for  fraudulent  flesign  in 
his  transactions  of  life,  which  would  preclude  him  from 
reclaiming  his  position  in  reputation  or  business.  "The 
general  character  of  the  parties  to  a  civil  suit  offers  such 
a  weak  and  vague  inference,  as  to  the  truth  of  the  points 
in  issue  between  them,  that  it  is  not  usual  to  admit 
evidence  of  it."  In  an  action  by  an  heir  at  law,  for  fraud 
and  imposition  by  defendant^  and  also,  in  an  action  for 
keeping  false  weights,  it  was  ruled  that  witnesses  could  not 
be  examined  to  give  evidence  of  general  character  ;  1  Phil. 
Ev.  4G6-4C)7,  and  cases  there  cited.  If  such  evidence  when 
offered  as  additional  to  those  directly  touching  the  issue, 
and  cumulative  be  inadmissible,  how  much  the  more  so, 
when  an  attempt  is  made  to  use  it  to  prove  the  issue  as 
joined  in  the  case  at  bar. 

We  are  of  the  opinion  that  the  evidence  as  given  to  the 
jury  was  of  facts  upon  which  the  issue  in  the  case  did  not 
dq)end,  and  tlierefore  it  was  irrelevant.  The  instruction  of 
the  court  is  also  erroneous,  being  upon  irrelevant  testimony 
as  the  case  was  presented,  and  calculated  to  influence  and 
mislead  the  jury  ;  Weed  v.  Bishop^  7  Conn.  128  ;  Shearer 
V.  Clay^  1  Litt.  260  ;  Osgood  v.  ^lanJiatfmi^  Co.,  3  Cowan, 
^»21 ;  Pevjield  v.  Carpenter^  13  John,  350 ;  Irwin  v.  Cooky 
ir>  John,  239.  Judgment  reversed. 

J.  C.  Hall  and  (7.  7Z  Pheljps^  for  plaintiff  in  error. 

L,  JR.  Reeves^  for  defendant  in  erron 
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Xotice  for  a  change  of  venue  was  given  on  the  second  day  of  the  second  term 
alter  suit,  'nrilbout  stating  in  the  notice  or  petition  anj  reason  for  the 
delay  ;  held  that  this  did  not  amount  to  reasonable  notice  as  required  bv 
statute. 

In  an  action  of  right  against  an  occupying  claimant,  he  will  not  be  liable 
for  any  damages,  if  it  appear  at  the  trial  that  the  defendant  had  made,  or 
e>fn  purchased  valuable  improvements  on  the  land. 

Ehrob  to  Zee  District  Court, 

Opinio?}.  Ijy  IvixxFi',  J.  Action  of  right  brought  by 
Stevens  against  "Wright.  Judgment  in  the  court  below  fur 
Stevens.  Wrifi:ht  sued  out  a  writ  of  error  and  the  rulinir 
of  the  court  is  assigned  for  error.  It  appears  from  the 
record  that  the  defendant  Alright  ai)plied  for  a  change  of 
venue  which  application  the  court  refused.  This  was  except- 
ed to  and  is  relied  U])on  as  a  reason  wliy  tlie  judgment 
»^liould  be  rever{«ed.  AVe  think  the  court  were  right  in  over- 
ruling the  motion.  I?ev.  Stcit.  f)31>,  §  2,  provides  that  any 
party  to  a  suit  may  present  to  the  court,  or  judge  thereof  in 
vacation,  a  petiton,  to  which  an  affidavit  shall  be  appended 
setting  forth  the  cause  for  his  application  for  a  cliange  of 
venue.  §  3,  provides  that  if  reasonable  notice  shall  have 
been  given  to  the  adverse  party  or  his  attorney  of  the  time 
and  place  of  such  intended  application  for  a  change  of  venue, 
the  court  or  judge  thereof  in  vacation  shall  hear  tlie  case  and 
if  the  application  be  in  accordance  with  the  provisions  of 
the  act,  a  change  of  venue  shall  be  awarded,  &c. 

The  (juestion  presented  hei'e  is,  did  the  advei'se  party  in 
the  ease  have  such  reasonable  notice  of  the  application  as  he 
was  entitled  to  under  die  statute. 

The  case  was  commenced  in  ]\larch,  1849,  and  had  been 
continued  one  term  of  the  court,  when  the  application  was 
made.    At  the  November  term,  tlie  defendant  served  a 
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notice,  that  he  would  apply  for  a  cBange  of  venue.    This, 
notice  was  served  on  the  2d  day  of  the  term,  that  his  appli- 
cation would  be  made  on  the  day  following.    Service  was 
acknowledged  at  two  o'clock  p.  m.,  of  the  day  of  service. 
The  defendant  filed  his  petition  for  a  change  of  venue  on. 
tlie  8th  day  of  the  term.     Oh  the  9th  day  defendants  counsel' 
called  up  his  application.    The  counsel  tor  plaintiff  objected 
on  the  ground  that  he  had  not  had  the  requisite  notice. 
The  following  day  the  cause  was  called  for  ti'ial,  and  defen- 
dant's counsel  asked  for  a  change  of  venue  which  the  court 
overruled,  and  the  cause  was  ordered  for  trial.    The  party 
in  this  case  did  not  bring:  his  application  at  all  within  the 
provisions  of  the  statute.    If  the  tacts  upon  which  his  appli- 
cation was  based  existed  at  the  first  term,  and  were  known 
to  him,  his  application  should  have  been  made  at  that  term. 
If  they  had  come  to  his  knowledge  since  the  first  term,  or 
did  not  exist  at  that  time,  tliat  should  have  been  stated  as 
an  excuse  for  not  having  previously  made  the  application. 
It  is  clearly  the  intention  of  the  statute,  that  these  applica- 
tions shall  be  made  as  soon  as  the  petition  and  affidavit  can 
be  filed  ;  hence  it  may  be  made  in  vacation.    The  object  of 
tliis  undoubtedly  is  to  save  and  prevent  the  trouble  and 
expense  of  a  preparation  for  trial.    It  would  be  manifestly 
unjust  to  permit  tlie  case  to  slumber  a  term»  in  court,  and 
for  the  party  intendi'ng  to  take  the  change,  to  withhold  hi* 
motion  until  the  adverse  party  has  come  pi'epared  for  trial — 
his  witnesses  in  court,  with  the  fullest  confidence  and  expe(*- 
tation  that  the  case  would  be  tried  in  its  regular  order,  and 
then  about  the  time  it  was  called  for  trial  for  the  case  to  he 
transferred  by  chjmge  of  venue  ;  when  the  party  could  just 
as  well  have  made  the  application  betbre  this  preparation 
and  expense  Jiad  been  incurred.    Tlie  reasonable  notice 
required  by  the  statute  was  intended  to  prevent  this  surprise, 
and  save  this  inconvenience  and  expense.    We  will  not 
pretend  to  lay  down  any  general  rule  defining  what  shall 
constitute  reasonable  notice.    This  must  depend  upon  the 
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circumstances  of  each  particular  case,  and  then  be  left  to  a 
great  extent  to  the  sound  legal  discretion  of  the  judge.  But 
we  will  not  hesitate  to  say  that  in  this  case  the  notice  was 
unreasonable  and  insufficient 

We  will  now  proceed  to  tlie  next  and  only  remaining 
question.  In  relation  to  occupying  claimants  in  an  action 
of  right,  the  statute  provides,  "  that  no  defendant  in  tlie 
above  named  actions  shall  be  liable  for  any  damages  to  the 
plaintiff  nor  in  any  action  for  mesne  profits  or  damages  for 
use  and  occupation,  if  it  shall  appear  at  the  trial  of  said 
cause  that  said  defendant  or  defendants  has  or  have  made 
valuable  iiiftprovements  on  said  tract  or  tracts  of  land  the 
))ossession  of  which  is  sought  to  be  recovered  by  the  plain- 
tifi^or  the  plaintiffs." 

A  majority  of  the  court  are  of  the  opinion  that  all  valua- 
ble improvements  whether  made  by  the  defendants  or  j)ur- 
chased  by  him  may  be  set  off,  against  the  use  and  occupa- 
tion in  an  action  of  right  We  have  before  decided  that  a 
judgment  cannot  be  obtained  in  this  action  against  the 
plaintiff  for  the  value  of  the  improvements  if  they  excotd 
the  ^etots  and  profits.  But  to  place  a  construction  upon  tlio 
statute  by  which  tiie  defendant  would  be  restricted  to  tiio 
improvement  actually  made  by  him,  would  in  oul^  opinio]i 
defeat  the  object  of  the  legislature^  in  extending  this  relief 
to  occupying  claimants.  'J'his  is  aA  equitable  statute.  It  ia 
entitied  to  such  a  constinction  as  will  make  it  effective  aiul 
subservient  to  the  object  of  its  equitable  provisions,  hi^ 
object  is  to  prevent  a  recovery  for  damages  for  use  an<l 
occupation  against  the  occupant,  when  valuable  improve- 
ments have  been  made  on  the  land.  Tliese  improvements 
the  o^vner  obtains  and  the  legislatm^o  here  said  that  they 
shaU  be  in  lieu  of  his  damages  tor  use  'and  occupation. 
They  belong  to  the  soil.  They  enhance  its  value,  and  they 
are  the  property  of  him  who  has  the  tide.  As  far  then  as 
he  is  concerned,  it  matters  not  whether  they  were  placed 
there  by  the  man  in  possession  or  some  prior  tenant.  They 
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dra  his  and  the  legislature  have  virtually  declated  thait  they 
shall  be  in  fiiU  satisfection  of  damages  for  use  and  occupa*- 
tion.    Thc^  have  done  this  upon  the  ground  no  doubt  that 
by  the  improvements  the  land  is  rendered  more  desirable 
and  valuable.    The  prior  tenant  has  no  claim  upon  the 
owner  for  a'fiy  improvements  he  has  put  upon  the  soil ;  thai 
is  if  he  has  made  them  without  an  express  or  implied 
(^onttact  to  pay  for  thein.    If  he  were  sued  for  rents  and 
pl'ofits,  he  could  not  set  off  the  improvements,  for  he  is  not 
in  possession.    They  caTfl  only  bar  the  recovery  for  dama- 
rtges  by  being  pleaded  by  tire  man  in  possession.    By 
^ivirtg  the  statute  the  literal  and  illiberal   constniction 
contended  for  by  counsel  for  the  defendant  in  error,  the  case- 
would  stand  thus  :    A.  sues  B.  in  an  action  of  riglit.    B. 
lias  ptlrchase^  the  possepsion  a'Ad  the  improvements  of  C, 
tor  which  he  has  paid  one  tliousa/id  dollal-s.    The  improve- 
ments are  vahiableand  pctiiuTnelit.    B.  has  been  in  possess- 
ion one  year ;  worth  to  him  oTie  hundred  dollars.    0.  has 
no  claim  upon  A.  for  these  iniiVroveraents  and  in  a  suit  for 
that  piu'pose  could  not  recovc'^r  a  dollar  ;  neither  could  he  set 
Ihcm  \\\y  in  a  suit  against  hiVn,  it*  A.  should  sue  him  fut 
damages  for  use  and  occupation.     Yet  B.  is  not  permitted 
to  set  off  these  improvements  which  have  cost  liim  c»nc 
•Thousand  dollars  and  which  are  actually  worth  that  to  the 
^rtwner  of  the  land  against  the  use  afid  occupation  for  one 
;Yoar.    We  cannot  give  to  a  statute  iiitended  to  bo  equit-ji- 
iil)le,  so  perverted  and  manifestly  unjust  a  construction.     If 
the  improvements  are  valuable  the  defendant  is  not  liable 
for  damages  for  use  and  occupation,  no  matter  by  whom 
made.    Itithis  case  it  does  not  appear  whether  the  improve- 
ments were  or  were  not  valuable  ;  the  record  is  silent  upon 
that  point.    Tins  point  however  is  not  raised  in  the  argu- 
ment, as  we  pVestime  counsel  desired  a  construction  of  tlila 
statute  and  consecjtiently  did  not  rely  upon  this  position. 
We  liave  therefore  met  the  question  as  it  was  argued  upon 
ifte  merits*    We  ^v^fl•OliJv■•add,  tliat  improvements  in  op(kt 
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to  exempt  the  defendant  £rom  damages  must' be  6'f  a  Talna- 
Ue  character.  The  court  iherefore  erred  in't^fiising  to 
instruct  the  jury  that  the  defendant  mjghtset  off  the 
jmprovements  whether  madoM^r  ptirchased  by  him. 

'Jtfdgment  reversed. 

Geo.  C.  Dixon  and  J.  C.  Siall^  fcr  plaintiff  in  error, 

*.Z.  i?.  Jieevesr  for  defendant 


EwNis  T.  The  State. 

AVhore  a  per?K>nan'tJie  eroplojroent  of  anotller,  leras  entnisted -witb  a  span  of 

bi>r8e3  and  wagon,  and  while  tbus  in  charge  appropriates  them  to  his  own 

use,  the  crime  is  embezzlement,  and  not  larceny  tinder  the  statutes  of 

Iowa. 

7u  constitute  the  offence  of  larceny  it  should  appear  that  the  goods  were 

jtrocxxT cd  animo  fiirandi,  or  there  should  have  bean  evidence  tending  to 

^*]low  that  the  property  was  delivered  to  the  prisoser  under  the  influence 

•  of  false^  fraudulent  or  improper  efforts. 

Errob  to  Zee  District  Vaurt 

/Opinion  hy  Gekknk,  J.    Indictment  for  larceny  s^ainst 
'.William  Ennis  for  stealing  two  horses,  a  wagon,  set  of  har- 
ness, and  a  cloak  from  Alfred  P^pe.    Prisoner  found,  guilty 
■  and  sentenced  to  tliree  years  imprisonment. 

To  the  proceedings  below  three  errors  are  assigned :  The 
iiret  two  are  so  obviously  groundless  that  they  need  not  be 
noticed*  The  third  error  alleged  is,  that  the  coiut  refused 
^0  set  aside  the  verdict  and  grant  a  new  trial.  The  motion 
made  for  that  purpose  avers  that  the  verdict  is  contrary  to 
law,  and  to  the  evidenceiin.the..cas^  and  to  thcinatmctiojoa 
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of  the  court  The  bill  of  exceptions  purports  to  give  the 
substance  of  all  the  evidence  submitted  to  the  jury.  By  this 
testimony  the  following  facts  are  proved :  About  the 
first  of  April,  1860,  Pope  requested  and  hired  the  defend- 
ant to  drive  his  wagon  and  horses  from  Keokuk  to  Montera; 
the  defendant  undertook  to  drive  the  wagon  and  horses  and 
return  with  them  to  Keokuk  on  tlie  same  day,  agreeable  to 
the  contract,  but  did  not  return.  Three  days  after  Pope 
went  in  pursuit  of  defendant,  and  found  the  wagon  and  har- 
ness under  a  shed  at  St.  Francisville,  Mo.,  and  the  horses  in 
St.  Louis,  where  the  defendant  was  also  found,  on  a  boat 
bound  for  Cincinnati.  A  Mr.  Martin  testified  that  about 
the  last  of  March  or  the  first  of  April,  1860,  he  went  with 
one  HoUingsworth,  who  wanted  to  buy  horses,  to  a  man 
who  he  thinks  is  Alfred  Pope,  that  he  is  not  acquainted 
with  Mr.  Pope,  tliat  Holliiigsworth  told  him  he  was  going 
away  but  would  be  back  in  a  few  days,  when  he  would  see 
him  again  about  buying,  the  horses ;  that  the  man  who  he 
thinks  is  Alfred  Pope  told  him  that  he  also  should  be  away 
fi'om  home,  but  that  if  he  came  he  could  get  the  horses  from 
the  defendant,  Wm.  Ennis,  as  he  had  authorized  said  Ennis 
to  sell  them,  and  he  knew  the  price.  Pope  testified  that  he 
did  not  recollect  the  conversation  sworn  to  by  Martin.  The 
following  agreement,  as  to  testimony,  was  admitted  in  evi- 
dence :  "  It  is  admitted  that  if  Elizabeth  Bently  was  here 
she  woidd  testify  that  the  cloak  which  the  said  defendant 
is  charged  with  stealing,  was  i)ut  upon  the  shoulders  of  the 
defendant  by  Pope,  the  owner,  at  tlie  time  he  is  charged 
with  having  stolen  it.  It  is  also  admitted  that  John  Ray- 
ncy  would  testify,  if  here,  that  Pope,  Ennis,  and  himself 
and  others  were  present  at  the  time  Ennis  got  in  the  wagon 
wilii  the  cloak  ever  his  shoulders  in  full  view  of  Pope  and 
several  others  ;  tlierefore  it  is  agreed  that  the  above  state- 
ment shall  be  received  as  the  testimony  of  said  witnesses 
on  the  trial  ot  this  cause." 
This  is  the  substance  of  the  testimony  on  which  tho 
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defendant  was  fonnd  guilty  of  larceny.  There  ie  no  other 
evidence  of  record  tending  even  remotely  to  prove  any 
other  &ct  or  circmnstance  against  him.  Under  the  statute 
of  this  state,  regulating  crimes  and  punishments,  we  think 
the  testimony  wholly  insufficient  to  justify  a  conviction  for 
larceny,  although  it  would  folly  authorize  a  conviction  for 
embe^ement.  A  marked  distinction  is  made  between  the 
two  of^ces ;  while  the  one  is  arranged  under  the  first,  the 
other  comes  under  the  second  class  of  offences.  To  estab- 
lish the  crime  of  larceny  a  ^'  felonious  stealing,  taking  and 
carrying,  leading,  riding  or  driving  away  the  personal 
goods  and  chatties  of  another  ^  must  be  proved.  It  is  not 
always  necessary  to  prove  that  the  goods  were  taken  from 
the  actual  possession  of  the  owner  without  his  consent 
Larceny  may  be  committed  of  goods  obtained  from  him  by 
delivery  where  they  were  procured  animo  furandi.  But 
when  goods  and  other  valuable  efiects  are  entrusted  by  the 
owner  to  a  clerk  or  servant  and  he  converts  to  his  use  with- 
out the  consent  of  his  master,  any  of  those  articles  which 
came  into  his  possession  by  virtue  of  lus  employment,  or 
any  person  to  whom  such  goods  or  any  valuable  personal 
property  may  be  delivered  to  be  transported  or  carried  for 
him,  shall  take  and  convert  the  same  to  his  own  use  with- 
out the  assent  of  the  employer,  such  convertion,  according 
to  the  statute,  is  not  larceny  but  embezzlement,  and  such  is 
fihown  by  the  evidence  to  be  the  character  of  the  proceed- 
ings at  bar.  That  the  property  was  voluntarily  delivered 
to  prisoner  while  onder  the  employment  of  the  owner  is  not 
<(&pnted,  and  that  he  appropriated  the  property  to  his  own 
nse  while  thus  employed  is  equally  well  established  by 
the  testimony.  To  preserve  the  distinction  made  by  the 
l^islature  between  larceny  and  embezzlement,  t^timony 
^hich  proves  the  latter  offence  and  nothing  more,  should  be 
adjudged  insufficient  by  our  courts  to  establish  the  crime  of 
larceny ;  and  hence  we  think  the  court  below  should  have 
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giantecT  tBe  motion  to  Bet  a^e  the  Teidict  and  fer  a  new^ 
trial. 

The  court  appears  to  have  charged  the  jury  correctly  ai 
to  the  distinction  between  the  two  offences,  to  have  given 
them  the  statntary  definition  of  embezzlement,  and  to  have 
told  them  that  if  the  facts  proved  showed  only  a  commis- 
sion of  that  offence  they  should  not  find  him  guilty  of  lar- 
ceny as  charged  in  tbe  indictment.  It  is  justly  claimed, 
then,  that  the  verdict  was  against  law,  against  the  evidence, 
and  against  tlie  instructions  of  the  court.  If  the  evidence 
had  even  a  remote  tendency  to  show  that  the  prisoner 
obtained  the  property  by  the  consent  and  the  delivery  of 
the  owner  under  false,  fraudulent  or  improper  efforts,  or  that 
he  had'  otherwise  obtained  the  property  without  having 
l)een  employed  by  the  owner  to  taKe  charge  oi  it,  the  ver- 
dict could  not  be  disturbed.  But  the  offence  proved  is  so 
distinctly  characterized  from  the  offence  charged''  that  we 
tliink  the  judgment  should  be  arrested  and  the  prisoner  dis- 
charged. 

Judgment  reversed^ 

T.  W.  Clagett^  for  the  prisoner; 

C.  J.  McFarlarid^  for  the  State.. 
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JadgmeBt  slkuQld  not  be  rendered  against  a  garnisliee  when  his  answer 
•hows  that  the  goods  and  credits  of  the  debtor  came  into  his  hands  in  his 
capacity  of  clerk  or  agent  for  a  third  party,  and  that  he  had  deliyered 
them  to  his  employers  who  were  creditors  of  said  debtor. 

Errob  to  Dm  Mmnes  District  Court 

Opinion  by  Williams,  C.  J.  Tevifl,  Scott  and  Tevis  fined 
John  Fnllerton  by  attachment  Foster  was  gamisheed,  in 
accordance  with  the  statute.  Foster  appeared  at  the  time 
feqnired,  and  having  answered  the  questions  which  were 
propounded  to  him  was  discharged,  with  his  costs.  Judg- 
ment was  accordingly  entered. 

The  only  error  complained  of  by  plaintiffi  is  that  the 
judgment  of  the  district  court  should  have  been  against  the 
garnishee. 

The  record  shows  the  following  state  of  facts  as  contained 
in  the  answer  of  Foster,  To  the  question  whether  ^  at  the 
time  after  service  of  the  summons  of  garnishee  at  the  suit 
of  Tevis<t  Scott  and  Tevis  v.  John  FuUerton^  he  had  m  his 
possession  or  control  any  goods,  moneys  er  ^ects  of  said 
Fullerton.  If  so,  what  property,  how  mach,  and  of  what 
value,  and  what  money  or  effects?"  He  answered  "  thai 
sometime  in  the  month  of  September,  1849,  John  Fullerton 
arrived  at  8t  Louis  and  deposited  through  his  brother,  Rob- 
ert Fullerton,  resident  in  St  Louis,  a  letter  to  the  address 
of  K.  <&  W.  OipabeU,  of  that  city.  This  letter  contained  an 
assignment  by  «aid  John  Fullerton  of  all  his  stock,  notes^ 
A^^^  &c.,  to  B.  &  W.  Campbell  and  Eugene  Kelley  &  Co, 
The  assignments  were  not  accepted.  On  my  arrival  at 
Burlington,  K'exon,  a  brother  of  John  Fullerton,  transferred 
Ihe  books  of  John  Fullerton  to  R.  &  W.  Campbell  and 
Eugene  Kelley  &  Co.,  to  secure  their  claims  against  him. 
Tba  acconnts  on  the  books  wei9  anb3eqnently  nwie  ont  by 
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me  and  Mr.  Donahue,  aided  bj  Nexon  Fnllerion,  and  as 
many  of  them  closed  hj  cash  or  note  as  possible.  Prior  to 
the  transfer  of  the  books  hj  Nexon  Fullerton,  having 
declined  acceptance  of  the  assignment,  I  attached  the  goods 
of  said  Fnllerton  to  secure,  in  part,  the  claim  of  R  &  W. 
Campbell.  The  amount  of  money  which  I  received  on  Ful- 
lerton^s  debts  1  do  not  now  know ;  the  amounts  received  by 
Mr.  Donahue  and  myself  were  1162,76.  The  books  of  John 
Fullerton  at  the  time  of  the  service  of  the  garnishee  sum- 
mons were  in  possession  of  Mr.  Donahue  and  myself;  or 
rather  we  exercised  supervision  over  them.  When  I  left 
Burlington  on  my  return  to  St.  Louis  the  bjoks  remained 
in  the  possession  of  Mr.  Donahue,  who,  on  his  arrival  in 
St  Louis  handed  them  over  to  Nexon  Fullerton,  who,  in 
turn  transferred  them  to  me.  I  had  them  taken  to  the 
counting  room  of  E.  &  W.  Campbell,  where  they  were 
when  last  I  saw  them.''  Foster  on  his  examination,  further 
stated  ^^  that  on  the  settlement  of  the  accounts  in  the  books 
of  Fullerton,  when  they  were  not  paid,  notes  were  taken 
and  the  accounts  closed.  When  he  left  for  St  Louis,  the 
notes  were  left  with  Mr.  Donahue;  they  amounted  to 
between  five  and  six  hundred  dollars,  and  were  taken  for 
tlie  benefit  and  to  the  order  of  Robert  Campbell  and  Eugene 
Kelley,  respectively.  The  money  collected,  J162,76,  is  now 
in  the  temporary  possession  of  R.  &  W.  Campbell,  of  St. 
Louis.  In  this  matter  the  garnishee  was  acting  as  the  agent 
of  K.  &  W.  Campbell,  as  was  Mr.  Donahue  of  E.  Kelly  & 
Co.  That  the  books  would  cost  when  new  about  ten  dol- 
lars ;  that  John  Fullerton's  arrival  in  St  Louis  was  previ- 
ous to  the  coming  of  the  garnishee  to  Burlington,  also  pre- 
vious to  the  garnishee  summons  in  this  case ;  that  the 
remaining  accounts  drawn  from  the  books  of  John  Fuller- 
ton  were  left  by  Mr.  Donahue  with  Justice  Stull  for  collec- 
tion, and  that  they  were  to  be  collected  for  the  benefit  of 
Robert  Campbell  and  Eugene  Eelley." 
John  Fullerton  being  a  merchant  and  in  &iling  circum- 
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*  Stances,  had  a  right  to  prefer  one  or  more  of  his  creditors 
provided  this  was  bona  fide.  There  is  nothing  disclosed  by 
the  examination  of  the  garnishee  which  woiQd  impeach  the 
transaction  for  fraud.  B.  &  W.  Campbell  and  Eugene 
Kellj  had,  as  creditors  of  FuUerton^  leg^  possession  of  the 
goods  and  efiects  of  Fnllerton  by  virtue  of  the  transfer  made 
by  him  through  his  agent,  Nexon  Fnllerton,  and  by  the 
writ  of  attachment  issued  by  Foster  prior  to  the  issuance  of 
the  writ  and  summons  of  garnishment  in  the  case  of  Tevis, 
Scott  and  Tevis.  It  does  appear  that  the  goods  and  efiects 
which  were  transferred  and  attached  for  the  benefit  of  Camp- 
bell, and  Kelly  &  Co.,  were  not  then  sufficient  to  satisfy 
their  claims  against  Fullerton.  The  statement  of  the  gar- 
nishee, that  he  acted  as  the  agent  of  R.  &  W.  Campbell 
when  he  had  the  goods  and  effects  in  his  hands  and  that  he 
as  such  delivered  them  to  his  employers  at  St  Louis,  would 
not  justify  a  judgment  against  him. 

Judgment  afiirmed. 

L,  D.  Stockton^  for  plaintiff  in  error. 

D.  Rarer  and  M.  D.  Browning^  for  defendant 
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Peters  v.  The  State. 

To  an  indictment  for  selling  liquor  without  a  license,  the  defendant  pleads 
that  he  had  a  license,  and  issue  was  joined  upon  that  plea,  and  upon  that 
issue  the  jury  found  the  defendant  guilty ;  held  that  the  plea  should  hav» 
been  " not  gail^j ; "  that  thestate  should  not  have  joined  issue  upon  an^ 
other  plea,  and  that  the  verdict  and  judgment  rendered  under  such  an. 
Usue  should  haf  e  been  arrested. 

Eeror  to  Lee  District  Court. 

Opimon  5y  Kinney,  J.  The  plaintiff  in  error  was  indicted 
for  selling. liquor  without  license.  By  the  plea  which  he 
interposed  he  acknowledged  tl)flt  he  sold  the  liquor,  but 
averred  tliat  he  sold  the  same  bjr  virtue  of  a  license  issued 
for  that  pucpose,  which  he  sets  out  and  makes  part  of  his 
plea.  The  state  replies  to  the  plea,  and  takes  issue  upon 
so  much  of  the  plea  as  relates,  to  the  defendant's  having 
a  license  to  sell,  &c. 

The  cause  was  tried  upon  this  issue  and  upon  the  evidence 
the  jury  found  the  defendant  guilty.  A  motion  was  made 
in  arrest  of  judgment  on  the  ground  that  the  issue  was 
immaterial,  and  consequently  no  judgment  could  be  entered 
upon  the  verdict,,  which  the  coiuit  overruled.  This,  is 
assigned  for  error. 

We  think  the  couart  should  have  arrested  the  judgment 
Tlie  plea  tendered  aa  immaterial  issuiB.  The  state  accepted 
the  issue  so  tendered,  and  upon  this  iBsue  the  court  permit- 
ted the  parties  to  go-  to  trial.  The  plea  should  have  been 
^'  not  guilty ; "  and  the  license  used  a&  evidence  to  establish 
the  truth  of  the  plea.  But,  instead  of  this,  the  plea  was 
tliat  he  h^  a  license,  by  which  he  w»i8  authorized  tOiSell ; 
and  the  state  saw  proper  to  join  issue  ii|)on,  this-  question  of 
fact,  which  only  left  the  simple  question  for  the  jury  to  find 
whether  he  had  a  license  as  averred  in  his  plea  or  not 
If  the  jury  found  that  he  had  a  license,  they  must  so  rej^d 
as  their  verdict,  and  if  they  foimd  on  this  issue^  that  the 
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dofendant  had  not  a  license,  thej  must  then  report  that  fact 
aff  the  result  of  their  verdict ;  but  upon.neither.  verdict  would 
it  be  possible  to  enter  up  a  judgment..  The  whole  object  of 
jury  trials  in  criminal  cases  is  to  ascertain  whether  the 
accused  is  "  guilty  *'  or  "  not  guilty,"  and  not  to  try  an  issue 
upon  an  immaterial  fact,  because  unless  the  merits  of  the 
case  can  be  tried  on  the  issue,  nothing  is  accomplished,, 
nothing  established.  The  plea  presented  a  very  essential 
item  of  evidence  for  the  defendant,  and  it  might  or  might 
not  constitute  an  insuperable  defence,  but  this  could  only  be 
ascertained  when  it  was  introduced  as  proof  under  the 
proper  plea,  but  not  as  offending  matter  of  itself  upon  which 
to  base  an  issue..  The  jury  could  not  properly  find  the 
defendant  "guilty  "  upon  the  issue  joined,  because  they  were 
only  sworn  to  try  the  issue  between  the  parties,  and  that 
issue  as  we  have  shown  was  whether  Peters  had  a  license 
to  sell  or  not,  and  a  verdict  of  "  guilty"  or  "  not  guilty'* 
would  not  be  at  all  responsive  to  the  issue  which  was  made 
by  the  parties,  and  which  the  jury  were  sworn  to  try  and 
determine.  Then  the  only  verdict  that  the  jury  could 
return  was  whether  the  fact  averred  in  the  plea  was  true  or 
false,  and  such  a  verdict,  as  we  have  said,  would  virtually 
amount  to  nothing,  as  no  judgment  could  be  rendered 
upon  it. 

The  court  then  we  think  should  have  arrested  tile  judg- 
ment, and  as  they  did  not  it  was -error. 

Judgment  revensed^ 

O.  If.  Phelpsj  for  the  prisoner,*. 

C.  J.  McFarlancL^  for  the  state^ 
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HinncB  V.  DooLmuc 

An  attorney  confeesed  a  decree  of  foreclosure  bj  Tirtne  of  a  power  of 
attorney,  but  the  decree  was  erroneous  in  computation  and  rerersed ;  held 
that  the  attorney  could  again  confess  a  decree  under  the  same  power. 

In  computing  interest,  where  the  payment  exceeds  the  amount  of  interest 
due,  calculate  interest  on  principal  up  to  date  of  payment^  add  interest 
to  the  principal  and  deduct  payment 

When  the  payment  falls  short  of  the  interest  due,  calculate  interest  up  to  a 
time  when  the  payment  will  overrun  the  interest  due  on  the  principal 
and  then  deduct  the  payment,  and  on  the  balance  commence  again  to 
compute  the  interest 

Ebbob  to  Zee  Dutrict  Court. 

Opinion  hy  Gbeenb,  J.  In  this  case  a  decree  of  foreclo- 
sure was  confessed  in  the  court  below,  on  a  power  of 
attorney. 

A  decree  had  been  confessed  in  the  same  case  at  a  previ- 
ous term  of  the  court  It  is  therefore  contended  that  the 
first  act  of  confession  exhausted  the  authority  of  the  attor- 
ney to  confess  under  that  power.  This  would  be  true  if  the 
first  decree  had  been  valid  or  remained  unreversed.  But 
it  appears  that  it  was  taken  to  the  supreme  court  and 
reversed.  This  placed  the  case  and  the  rights  of  the  parties 
the  same  as  if  the  first  decree  had  not  been  rendered.  The 
intention  of  the  power  had  not  been  carried  out,  conse- 
quently the  object  was  not  accomplished,  and  the  authority 
was  not  exhausted  by  the  first  act. 

The  second  objection  urged  to  the  decree  below,  is  in 
relation  to  the  computation  of  interest  The  payments 
endorsed  on  the  mortgage  were  applied  to  satisfy  the  inter- 
est due,  and  not  to  the  principal.  It  is  contended  that 
the  payments  should  have  been  applied  to  the  principal 
exclusively. 

In  tills  state  no  particular  rule  has  been  adopted  for 
calculating  interest,  where  partial  payments  have  been 
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made.  But  the  rule  establifihed  by  the  supreme  court  of 
New  York^  in  1824,  has  been  generally  sanctioned  in  other 
states,  and  was  followed  in  calculating  interest  in  the  prefr* 
ent  case.  As  the  rule  is  fair  and  simple,  we  think  it  should 
prevail  in  our  state.  We  have  therefore  concluded  to 
adopt  this  practice. 

When  the  payment  exceeds  the  interest  due,  calculate 
interest  on  principle,  up  to  the  date  of  payment,  add  this 
interest  to  the  principle  and  then  deduct  the  payment 

If  the  payment  falls  short  of  the  interest  due,  calculate 
the  interest  on  the  principal  up  to  the  time  when  the 
payments  will  overrun  the  interest  due  on  the  principal 
debt,  and  then  deduct  payment ;  so  as  to  avoid  taking 
interest  upon  interest ;  WiUiama  v.  Houghtaling^  3 
Cowen,  86* 

Judgment  affirmed. 

J.  (7.  Sail  and  D.  Rorer^  for  appellant 

H.  TT*  fStorr,  for  appellee. 


Eads  v.  PrnoN. 

The  proceeding  by  attachment  is  alone  anthorized  by  statutory  proTisions, 

and  can  only  be  maintained  by  a  substantial  compliance  with  the 

requirements  of  the  statute ;  hence  an  attachment  proceeding  is  not  valid 

unless  the  requisite  affidavit  and  bond  are  filed. 
An  act "  to  prevent  and  punish  the  owners  and  masters  of  steamboats,"  <&c. 

Laws  of  1845,  p.  43,  does  not  per  9&e  authorise  attachment  proceedings. 

If  an  attachment  is  iasocd  as  proposed  by  the  sixth  section  of  that  act,  it 

most  stiU  conform  to  the  general  attachment  law. 
Without  a  statute  expressly  authorising  it^  a  party  canaot  sue  in  bebt  for  a 

tort 
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Ebroe  to  Zee  District  Court, 

Opinion  hy  Williamb,  C.  J.  This  action  was  commenced 
in  the  district  court  at  Keokuk,  Lee  County,  by  Pitkin  the 
plaintiff  against  Eads  the  defendant  torecover  damages  for 
the  loss  of  the  barge  Pike.  In  his  declaration  the  plain- 
tiff below  designates  himself  as  the  owner  of  the  steam  boat 
Confidence,  and  as  such,  complains  of  William  Eads 
master  of  the  steam  boat  Eliza  Stewai-t,  of  a  plea  that  he 
rendered  unto  him  the  sum  of  one  thousand  dollars  lawful 
money,  &c.,  which  he  owes,  and  unjustly  detains  from  him. 
The  deolaration  charges,  tliat  on  the  tenth  day  of  March, 
1848,  he  Pitkin  was  the  owner  of  a  certain  barge  named 
Pike,  then  situate,  lying  and  made  securely  fast  at  the 
wharf  at  Keokuk,  at  the  county  and  state  aforesaid,  and 
being  such  owner,  the  said  William  Eads,  master  as  afore-  , 
said — while  navigafingthe  waters  of  this -state  with  said 
Eliza  Stewart, — obtained  and  used  said  barge  without  the 
consent  of  the  said  Stephen  11.  Pitkin,  for  the  purpose  of 
conveying  freight  from  the  shore  at  Keokuk,  in  the  county 
and  state  aforesaid,  on  board  the  said  Eliza  Stewart.  That 
after  using  said  barge  as  aforesaid,  the  said  Eads  left  it, 
in  a  place  difterent  from  that  from  which  he  had  taken  it, 
to-wit :  outside  the  wharf  boat.  Links,  then  lying  at  the 
wliarf  at  Keokuk,  exposed  in  such  careless  and  negligent 
manner  that  said  barge  was  carried  away  by  the  current 
of  the  Mississippi  river,  and  ice,  and  sunk  in  said,  river.  By 
means  of  such  carelessnnes  and  negligence,  thcbarge  was 
M'holly  lost,  and  the  said  Pitkin  deprived  of  the  rise  of 
the  same  in  running  the  said  steam  boat  Confidence,  one 
important  trip  from  Keokuk  to  Galena,  Illinois,  and  back 
to^St.  Louis.  The  declaration  then  concludes  in  debt  in  the 
usual  form,  and  damages  are  laid  at  the  sum  of  one  thousand 
dollars. 
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The  aiB3avit  of  Julian  H.  Lusk  who  at  the  time  of  the 
alleged  taking  and  loss  of  the  barge,  was  master  of  the  boat 
Confidence,  is  filed  with  the  plaintiff^s  declaration,  in 
^hich  it  is  set  forth  that  the  barge  was  nsed  in  nmning  the 
Confidence  on  tlie  Mississippi  river;  and  that  the  &ctB 
stated  in  tlie  declaration  are  true. 

A  writ  summoning  "Wiliam  Eads  master  of  the  steam  boat 
Eliza  Stewart,  to  answer,  &c.,  and  also  a  writ  of  attach- 
ment was  issued  to  attach  the  boat  with  all  her  tackle,  &c. 
The  sherifl'  made  return  of  the  -^mts  as  follows  :  Served 
the  within  writ  Ma}'  37, 1848,  by  attaching  the  steam  boat 
Eliza  Stewart,  her  taclde,  apparel  and  furniture,  appraised 
at  ten  thousand  dollars,  also  by  reading  to  William  Ead« 
master  of  said  boat. 

At  September  term,  18'4:8,  a  motion  was  made  to  dissolve 
the  attachment  for  the  followingreasons. 

1.  Plaintiff -s  remedy,  if  he  lias  any,  is  by  proceeding 
•At  common  law,  and  not  by  virtue  of  any  statute  of  this 
¥^rate. 

±  Tlie  plaintiff  has  not  set  forth  a  complaint  wliich 
authorizes  an  attachment  by  wi-it  without  a  bond  with  suffi- 
cient sureties,  &c.,  and  no  such  bond  has  been  filed  in  the 
case. 

3.  Tlie  affidavit  reqm'red  by  the  statute,  before  a  writ 
of  attachment  could  legally  issue  has  not  been  filed. 

Tliig  motion  was  ovcmiled  by  the  court.  A  demurrer  fo 
*fhe  plaintiff's  declaration  was  also  filed,  for  wliich  {be 
following  reasons  were  assigned  : 

1.  The  complaint  set  forth  in  the  plaintiff's  declaration^ 
w  not  such  as  that  therein  the  action  of  the  debt  will  He,  as 
U  does  not  allege  the  making  of  any  contract  or  agreement 
l)etween  the  parties,  and  no  consideration  is  therein  stated 
upon  wliich  a  contract  or  agreement  can  or  will  be  implied. 

The  demurrer  was  overruled.  Exceptions  were  taken  to 
the  action  of  the  court,  overruling  the  motion  to  dissolve 
^10  attachment  and  demuircr,  and  filed  on  the  ^6th  dT 
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Septeluber,  the  defendant  filed  his  plea  of  the  general 
issuew 

At  January  term,  1849,  the  plaintifl^  on  leave  given,  filed 
an  amendment  to  the  original  declaration  by  adding  two 
counts,  charging  that  at  the  time  of  the  taking  and  using 
the  bai-ge  Pike,  one  William  Eight  was  acting  master  of  the 
steam  boat  Eliza  Stewart,  William  Eads  being  the  owner 
and  master,  and  that  the  boat  was  then  navigating  the 
watert  of  this  state,  &c. 

The  defendant  demurred  to  the  plaintiff's  declaration,  as 
amended  for  the  same  causes  which  were  assigned  with  the 
demur^ei*  to  the  original  one.  This  demurrer  was  also 
ovenmled,  and  exception  taken  and  filed. 

The  general  issue  was  entered  to  the  amended  declara- 
tion. Upon  trial  a  verdict  was  rendered  for  the  plaintiff' 
for  three  hundred  dollars  and  costs,  for  which  judgment  was 
rendered. 

We  will  first  consider  the  question  presented  on  tlie 
proceeding  by  attachment  in  the  case.  The  proceeding  by 
attachment  is  only  by  virtue  of  the  statutory  provision  of 
this  state,  and  can  only  be  maintained  by  a  substantial 
compliance  wuth  the  requii*ement  of  the  statute.  Under  the 
general  attachment  law  the  action  must  be  founded  on  a 
carvi/ract^  and  before  the  issuance  of  the  writ,  the  plaintiiF 
must  file  an  affidavit  containing  the  following  requisites : 

1.  A  statement  that  semething  is  dvs  from  the  defend- 
ant to  the  plaintiff^  and  nearly  as  practicable  the  exact 
amount. 

2.  That  as  deponent  verily  believes  the  said  debtor  is  a 
non-resident  of  the  territory — state, — or  that  he  is  in  some 
manner  about  to  dispose  of,  or  remove  his  property,  with 
intent  to  delraud  his  creditors,  or  that  he  has  absconded  so 
that  the  ordering  process  cannot  be  severed  upon  him,  and 
that  the  facts  and  circumstances,  on  which  belief  is  founded 
shall  be  distinctly  stated,  and  set  forth  in  the  affidavit. 
Kev.  Stat  Iowa,  p.  78,  §  1.     A  subsequent  statute  passed 
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and  was  approved  January  17,  1846,  amendatory  of  the 
£.>regoing  as  to  the  requisites,  but  does  not  dispense  m  itii 
tJiem.  As  there  is  an  entire  failure  on  the  part  of  the  plain- 
tiff  to  comply  with  the  requirements  of  the  statute  in  filing 
the  affidavit  and  bond  required  by  the  general  attachmoiit 
law,  it  is  clear  that  wader  this  law,  the  proceeding  canii«^»t 
be  ftustained.  It  is  contended,  however,  that  this  proceeding*; 
is  maintainable  under  tlie  act  of  June  Idj  1845,  "to  prevent, 
uud  punish  the  owners  smd  masters  of  steam  boats  comiiiit- 
ting  trespass  upon  the  property  of  pe»sons  living  in  this 
fet^ite  and  for  other  pmrposes  ; ''  Iowa  Stat.  1845,  p.  4^1  This 
is  an  extraordinary  statute,  special  in  its  design  and  penal 
in  character.  The  three  lii'st  sections,  have  no  application 
to  a  case  like  this.  The  fourth  section  provides,  '•  that  if  ihf 
master  or  owner  of  any  steam  boat  as  aforesaid,  shall  at  any 
time  hereafter  take  or  cause  to  be  taken  any  flat,  keel  bo.it. 
or  other  water  crafty  from  any  pei-son  in  this  territory  or 
state,  for  the  purpose  of  aiding  or  assisting  them  in  lighting 
said  boat,  or  in  any  way  conveying  freight  from  or  to  sjiid 
boat,  or  lighting  the  freight  of  said  boat  over  either  the 
upper  or  lower  rapids  of  the  Mississippi  river,  or  any  bar  (»r 
siioal  or  other  place  on  said  river,  or  any  river  of  this  territo- 
ry or  state,  without  the  consent  of  the  owner  or  owners,  or  in 
liis  or  their  absence  and  shall  refuse  to  pay  a  reasonabU* 
compensation  for  the  use  of  said  flat,  keel  boat,  or  other 
craft,  he  or  they  shall  forfeit  and  pay  to  the  owner  or  own- 
ers thereof^  double  the  amount  of  what  may  be  considered 
by  the  court  or  jury  a  proper  compensation  for  the  use  of 
sucli  craft,  to  be  recovered  by  action  of  debt  before  .any 
court  having  competent  jurisdiction  thereof."  This  section 
cannot  be  held  as  authorizing  the  action  in  the  case  at  bar. 
It  merely  makes  provision  for  the  recovery  of  double  the 
amount  in  compensation  of  what  should  be  assessed  by  a 
court  or  jury  for  the  use  of  any  boat  or  water  craft  taken  and 
used  without  the  consent  or  in  the  absence  of  the  owner  in 
case  of  demand  and  refusal  to  pay  therefor,  and  provider 
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tliat  an  action  of  debt  may  be  maintained  to  recover  that  as 
a  penalty  for  such  refusal  to  pay. 

This  section  treats  of  a  specific  matter ;  the  taking  and 
iisi)ig  of  a  keel  boat  or  other  water  craft,  without  the  consent 
<  >f  the  owner,  the  refusal  to  pay  for  its  use,  then  the  penalty 
thereby  incurrred,  and  the  mode  of  enforcing  that  penalty 
hy  action  of  debt. 

The  fifth  section  provides  for  anotlier  state  of  the  case  in 
rt  rms  sufficiently  distinct  for  application,  so  as  to  prevent 
cuufusion.  It  is  as  follows :  '*  If  any  master  or  owner 
of  any  steam  boat  as  aforesaid  shall  obtain  any  water  cratt, 
:iH  aforesaid,  either  with  or  without  the  consent  of  the  owner 
'  »r  owners  thereof,  and  shall  lose,  injure  or  destroy  the  same, 
'•r  lose  or  misplace  any  apparatus  belonging  to  the  same,  he 
or  tbey  shall  be  liable  for  all  such  damages  to  the  owner  or 
owners  thereof." 

A  liability  such  as  existed  at  common  law  is  here  asserted 
tor  the  loss  of  the  boat,  or  injury  to  it  or  the  appartus  with- 
out affixing  a  penalty  therefor,  or  prescribing  the  form  of 
action  by  which  the  redress  should  be  enforced. 

The  sixth  section  prescribes  the  mode  of  jirocedure.  It 
is  as  follows:  "All  actions  brought  under  the  j)rovis- 
ions  of  this  act  shall  be  by  warrant  or  attachment,  and  the 
master  or  owner  of  said  boat  shall  be  held  to  bail  in  such 
sum  as  the  couit  before  which  the  suit  is  instituted  shall 
iv(juire,  until  all  damages  shall  be  paid,  together  with  costs 
of  suit ;  Prm)ided^  all  such  steam  boats  as  aforesaid,  shall  be 
held  liable  and  responsible  for  all  debts  and  damages 
arising  under  the  provisions  of  this  act,  for  a  period  of  time 
not  exceeding  two  yeara,  and  the  same  shall  be  a  lien  on 
sfiid  boat  for  that  length  of  time,  whether  said  boat  shall  be 
sold  and  transferred,  or  remain  in  the  possession  of  the 
original  owner  or  owners." 

We  are  constrained  to  confess  that  this  section  is  some- 
what singular  in  its  provisions,  viewed  in  the  light  of  expe- 
rience ID  the  rules  of  practice  of  legal  procedure.    However 
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it  is  our  duty  if  it  can  reasonably  be  done  to  enforce  its 
provisions  when  a  case  is  properly  presented.    It  was 
doubtless  the  intention  of  the  legislature  to  provide  a  remedy 
that  would  be  available  in  remuneration  to  the  owners  of 
keel  boats  and  other  water  crafts  liable  to  be  used  by  steam 
lx)ats  on  our  navigable  rivers,  and  to  obtain  this  end  deemed 
it  indispensable  to  enact  a  law  penal  in  its  character,  and 
special  in  its  provisions.    They  therefore  in  prescribing  the 
fonn  in  which  the  action  should  be  brought  in  all  casefi 
arising  and  coming  under  this  law,  direct  that  it  shall  be  by 
warrant  or  attachment.    Thus  the  complainant  is  limited 
in  his  electioji  to  one  or  the  other  of  these  processes.    In 
the  case  at  bar  the  party  chose  to  issue  the  writ  of  attach- 
ment in  order  to  seize  the  boat,  tackle,  &c    Having  reported 
to  this  mode  of  procedure  it  was  incumbent  on  him  to 
comply  with  the  provisions  of  the  attachment  law  of  the 
state  by  filing  the  affidavit  therein  prescribed,  and  giving  the 
bond  required  by  tliat  law,  before  the  issuifig  of  tlie  writ. 
By  simply  providing  that  the  complainant  might  proceed  in 
his  action  by  attachment,  without  preecribing  any  special 
mode  of  procedure  diiferent  from  that  which  is  set  fortli  in 
the  general  attachment  law  of  the  state,  it  must  ba  pre^med 
that  it  was  the  intention  of  the  legislature,  that  the  require- 
ments of  that  law  should  be  observed,  and  strictly  pursued. 
The  proceeding  by  attacliment  being  extraordinary  in  its 
nature,  and  designed  for  application  to  secure  the  ends  of 
justice  in  cases  specified,  and  when  the  ordinary  process  of 
law  would  be  unavailing,  it  is  not  presumable  that  the  legis- 
lature would  have  authorized  a  plaintiff  to  resort  to  it  with- 
out protecting  the  interests  of  the  defendant  by  the  usual 
.and  necessary  guards.    To  adopt  such  a  presumption  would 
be  in  contravention  of  the  most  manifest  principles  of  reason 
and  right-    It  would  expose  a  party  defendant  to  a  ruinous 
sacrifice  of  his  property  and  effects,  at  the  mere  will  of  an 
attaching  complainant.    Such  a  presumption  of  legislative 
design  would  be  violent  indeed.    We  therefore  to  give  tht 
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act  of  the  10th  of  June,  1845  eifect,  in  enforcing  the  remedy 
Iky  attachment  as  provided  therein,  oonstme  it  as  referring^ 
to  the  general  attachment  law.  Such  being  our  conclnsion, 
it  follows  of  coarse  that  the  complainant  shotild  have 
complied  with  its  reqnirements  by  filing  the  alBdavit  and 
bond  pi^cribed  in  that  act  before  issuing  the  writ.  Eev.. 
Stat.'78,  §  1-5.  Having  failed  to  do  this,  the  writ  of  attach- 
ment wasT" issued  illegally  and  should  have  been  dissolve*! 
on  the  motion  made  by  the  court  below. 

Having  disposed  of  the  question  of  the  writ,  the  only 
point  which  we  deem-  it  necessary  to  consider  and  decide, 
is  that  touching  tlie  Ibnn  of  action  adopted  by  the  plaintiff, 
and  set  forth  in  his  declaration.  The  action  is  in  debt.  It 
is  urged  by  the  defendant's  attorney,  that  this  action  will 
not  lie  for  a  tort,  and  that  the  complaint  is  mantfestly 
ex'delicto.  It  is  sufficiently  clear  that  the  matter  of  com- 
plaint does  not  present  a  case  arising  ex-cmiractxt.^  but  that 
it  is  an  injury  consequential  upon  tiie  unauthorized  use  (»f 
a  boat  or  barge  claimed  by  plaintiff  aj?  owner,  and  the  l<»ss 
of  it  by  negligence.  That  the  plaintiii' might  have  resorted 
to  his  action  at  common  law  for  redress  b  not  questionable. 
Moreover,  that  the  action  of  debt  would  not  be  maintaina- 
ble for  a  mere  tort  is  equally  clear,  independent  of  statut-orr 
provision.  The  question  here  is,  whether  the  action  of  debt 
is  maintainable  for  the  injury  complained  of  under  the 
provisions  of  the  act  of  June  10,  1845. 

Upon  examining  the  act,  by  virtue  of  which  the  plaiil- 
Itflf 's  attorney  contends  that  this  action  is  brought,  it  will  bo 
seen  that  the  fourth  section  is  specific  in  its  provision.  It- 
inflicts  a  penalty  of  double  the  sum  assessed  by  a  court  or 
jury  against  the  defendant,  for  taking  and  using  any  other 
craft  without  the  consent  of  die  owner,  upon  a  demand  and 
refusal  to  pay  a  reasonable  compensation  for  sucli  use,  to])« 
recovered  by  action  of  debt.  The  5th  §  tbllows  with  a  pro- 
vision for  another  state  of  the  case,  that  is,  "  the  taking  of 
such  WaCer  craft,  with  or  without  the  consent  of  the  owmr 
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sad  the  loeing,  injuring,  or  destroying  the  same,  or  the 
apparatus  thereof^  and  renders  the  person  b9  doing,  liable 
for  all  such  damages  to  the  owner,  without  speeially  provi- 
ding the  form  of  aetion  in  which  he  shall  be  liable.''  Now, 
an  action  at  common  law,  would  undoubtedly  lie  for  an 
injury,  such  as  is  treated  tor  in  this  section  independent  of 
the  statute.  For  this  court  will  not  by  implication  extend 
an  act  of  this  kind  beyond  its  special  and  plain  import. 
This  court  is  bound  by  the  rule  of  construction  to  consider 
the  whole  enactment,  so  as  to  make  it  operate  consistently 
in  execution  of  its  design,  giving  effect  to  its  several  provis- 
ions. The  5th  §  is  simply  declaratory  of  a  common  law 
right  to  an  action  for  the  wrong  therein  set  forth,  but  does 
not  prescribe  the  form  of  action,  as  is  done  in  the  4th  § 
where  the  penalty  is  prescribed. 

The  plaintiff  has  not  sued  for  the  penalty  under  the  fourth, 
bat  has  brought  his  action  on  the  5th  §,  to  recover  damages 
for  the  loss  of  his  bQat  by  the  negligence  of  the  defendant. 
This  he  might  assuredly  do.  But  as  the  statute  is  silent  as 
to  the  form  of  the  action,  we  think  he  should  have  conform- 
>xi  to  the  practice  at  common,  law.  In  this  view  of  the  case, 
he  has  certainly  mistaken  his  actian.  1  Chitty's  PI.  p.  98- 
ya,  and  note ;  100  and  note  1, 115  ;'l  Chitty's  PL,  101-107 
;  and  note  4 ;  Idem.  197.  Without  a  statute  enabling  him  t^ 
do  so  by  express  terms,  he  could  not  sue  in  debt  or  a  decla- 
ration for  a  tort  If  such  procedure  were  allowed  by  courts, 
where  special  and  extraordinary,  such  as  the  one  under 
.xx>nsideration  are  passed,  the  rights  j9f  parties  glefeiidants  in 
action  would  be  curtailed  in  pleailing,  and  they  rendered 
Jiable  thereby. to  inconvenience  aod  wrong.  Courts  will 
not  aid  by  extending  or  e^ilorgijig- statutes  of  t&is  kind. 
.They  are  generally  fuimd  to  l»e  auflicieptly  stringent  and 
.severe  agatinst  those,  m^w^him^  they  are  iifiteiided  to  0})erate, 
without  adding  judicial  construction  by  presumption  to 
r£gecial  l^«lative  enactment. 

jSerend  other  pointSiArece  j>re8entei^^)ai)|d,ideoided  by  tb^ 


giff  BtrBLiiTGroir,  itat.  rrw. 

Wright  V.  If  illwd. 

court  below  to  which  the  defendant  then  excepted.  But  as 
there  is  enor  in  tlie  action  of  the  court  bj  leftising  to* 
diflgolve  the  attachment  and  instntctiDg  the  jniy  that  the 
action  of  debt  was  maintainable  in  the  case  we  think  it 
unnecessary  to  consider  them  here. 

Judgment  reversed. 

Jo7m609i  <&  MatltikwB  and  M.  P.  Lovse^  for  plff.  in  error. 

Z.  n.  Heevesy  for  defendant. 


Wbight  v.  Millard. 

The  act  psBsedf  for  the  benefit  of  settlers  on  the  "  Hslf  Breed  Landf^"  in 
1840,  cannot  be  interposed  against  a  title  confirmed  by  the  judgment 
of  partition  ki  Spavlding  et  al.  t.  AnUmt/a,  d.  al.  Said  act  became  i«iop* 
erative  bj  its  own  limitation,  as  soon  as  the  title  to  said  "lands"  beeame 
settled  by  due  course  of  law. 

A  statute  in  derogation  of  common  law  should  be  strictly  construed,  and 
confined  to  the' object  of  its  enactment. 

The  judgment  ef  partition  absolute. 

£rbop  to  Zee  District  Court. 

Opinion  ly  KnmEr,  J.  Millard  sued  Wright  before  a 
justice  of  the  peace  in  an  action  of  trespass  for  injuries  upon 
his  lands  ;  by  cutting  timber,  and  carrying  off  rails.  Wright 
recovered  judgment  for  costs.  Millard  appealed  and  obtain- 
ed judgment  tor  nominal  damages  in  the  district  court,  to 
reverse  which  Wright  brings  the  case  to  this  court,  on  writ 
of  error. 

From  the  record  it  appears  that  the  parties  resided  on 
what  is  commonly  called  the  half  breed  tract 
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In  &e  year  1840,  the  legislature  of  the  territory  of  Iowa, 
passed  the  following  statute  for  the  benefit  of  settlers  on  the 
half  breed  lands :  "  That  it  shall  be  lawM  for  any  settler  on 
the  half  breed  lands,  to  select  not  to  exceed  one  section  of 
land  in  said  tract,  a  part  of  which  may  be  prairie  and  a  part 
timber,  provided  he  has  an  interest  in  or  a  title  to  said  land 
by  paying  a  tax  on  the  same,  and  providing  further,  that 
he  shall  not  in  his  selection  interfere  with  the  claim  of  anv 
other  settler  on  said  land.  And  in  order  that  the  settler 
may  hold  his  claim  peaceably,  quietly,  and  undisturbed 
until  the  perfect  title  is  ascertained  and  settled  by  the  due 
course  of  law,  it  shall  not  be  deemed  necessary  for  him  to 
enclose  more  of  said  land  than  may  suit  his  convenience, 
and  his  receipt  for  taxes  from  the  proper  officers,  shall  be 
regarded  as  sufficient  evidence  of  title  and  ownership,  as  to 
authorize  him  to  commence  and  sustain  his  action  for  any 
wrongs  and  trespasses  committed  upon  his  claim  as  set  fourth 
in  the  1st  §  of  the  act"    Laws  of  1840,  p.  19,  §  1  and  2. 

From  the  bill  of  exceptions,  it  appears  that  the  defendant 
Wr'ght,  introduced  testimony  tending  to  prove,  that  he 
settled  upon  the  half  breed  lands,  in  1837,  and  selected  half 
a  section  lying  in  a  body,  part  prairie,  part  timber,  for  the 
purpose  of  a  farm,  of  which  the  premises  described  in  the 
plaintiff's  complaint,  upon  which  the  trespass  is  alleged  to 
have  been  committed,  constituted  the  timber  part  He  also 
proved  the  building  of  a  house  upon  the  prairie  part ;  occu- 
pancy of  the  same ;  the  cultivation  of  the  prairie,  and  pos- 
session up  to  the  time  of  trial ;  also,  that  he  had  used  the 
timber  off  from  the  land,  claimed  by  plaintiff,  for  the  pur- 
pose of  making  his  improvements.  The  defendant  also 
introduced  the  tax  receipts  from  the  proper  officers  of  the 
county,  of  ta^es  by  him  paid  on  the  land  described  in  the 
complaint  of  plaintiff  for  each  successive  year,  from  1837, 
to  1845  inclusive. 

To  rebut  the  evidence  introduced  by  the  defendant  below, 
and  to  show  that  the  perfect  title  to  the  half  breed  lands  had 
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Iwcn  ascertained  and  settled  by  due  course  of  law,  and  that 
8aid  tax  receipts  had  ceased  to  be  evidence,  for  the  defend- 
nnt  under  said  law  at  the  time  of  the  alleged  trepass  the 
]>laintiff  oifered  in  evidence  a  certified  copy  of  the  record  of 
the  proceedings  and  decree  in  the  case  of  Josiah  II.  Spa  id- 
tiling  and  others  vs.  Euphrosinie  Antony  a  and  others  for  the 
•jiartition  of  said  half  breed  lands,  a  copy  of  which  is  made 
jnH't  of  the  record  in  this  case. 

Tliree  several  bills  of  exceptions  were  taten  on  the  trial  by 
tlic  plaintiff  in  error,  but  the  refusal  of  the  court  to  give 
'the  following  instruction,  is  alone  relied  upon  for  a  reversal 
of  the  judgment :  "  That  if  the  defendant  selected  the  said 
proinisos  at  an  early  time  in  the  settlement  of  the  half  breed 
tract,  as  a  part  of  his  farm,  and  paid  the  taxes  on  the  same 
n^gularly,  that  such  selection  and  payment  of  taxes,  givcsv 
the  defendant  possession  of  said  promises  even  without  an 
enclosure/^ 

This  instruction  was  properly  refused  to  be  given  to  the 
jriry.  The  statute  being  in  derogation  of  the  common  law. 
must  not  only  receive  a  strict  constniction,  but  must  also  be 
confined  in  it«  application  to  the  object  and  purposes  for 
which  it  was  enacted.  Various  and  conflicting  titles  were 
set  up  to  that  portion  of  Lee  County,  known  as  the  half 
!>reed  tract.  At  the  time  this  law  was  passed,  there  had  not 
been  any  adjudication  upon  these  titles.  Much  of  the  land 
was  occupied  by  individuals  whose  only  color  of  right  was 
their  possession,  and  this  at  common  law  conld  not  exten<l 
7)eyond  their  enclosures. 

i^rior  to  the  enactment  of  the  statute,  trespass  could  only 
Iw  maintained  for  an  injury  to  the  enclosure,  by  those  settlei-s 
wlio  were  in  possession  without  color  of  title,  but  the  statute 
steps  in,  and  extends  the  a<?laon  to  all  those  who  claim  and 
pay  taxes  on  a  section  of  land,  although  the  same  be  not 
enclosed.  But  this  statute  is  limited  in  its  provisions,  and 
is  only  made  operative  until  fhe  occurrence  of  a  certain 
eontiogency.    That  contingeney  is  the  "fiettting  of  the  title 
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by  due  course  of  law.  That  due  course  of  law  is  an  adjudi- 
cation by  a  court  of  competent  jurisdiction.  Hie  judiciary 
of  the  country  can  alone  try,  determine  and  settle  conflict- 
ing titles  to  land.  No  other  power  or  authority  can  1)o 
invoked  for  this  purpose,  T^rom  the  courts,  and  from  the 
courts  alone  must  emanate  proceedings  and  action,  which 
is  tosettle  and  perfect  title  to  lands  which  the  legislative 
branch  of  the  government  by  passing  tlie  act,  presupposi* 
to  be  in  dispute  and  undetermined.  Was  then  the  perfect 
title  tlnis  ascertained  and  settled  ?  If  so  the  statute  was  no 
longer  in 'force.  It  had  expired  by  its  own  limitation.  I>y 
the  decree  of  partition  introduced  by  the  plaintiff  below,  it 
«j)pears  that  the  tract  was  divided  into  one  hundred  and 
one  shares  and  partitioned  and  set  oflF  to  the  respective 
owners.  This  proceeding  and  final  action  of  the  court  an 
has  been  decided  by  this  court,  was  an  ascertainment  ami 
Rettleinent  of  llie  title.  ^Vhile  that  judgment  remains  it. is 
absolute  verity  and  must  receive  full  faith  and  credit  ae* 
the  judgment  of  the  couit,  whenever  attempted  to  be 
enforced.  JS"or  does  it  matter  that  bills  are  pending  t^) 
impeach  or  vacate  it.  While  it  remains  «the  judgment  of 
the  court  it  is  operative  and  efiectual  and  Huist  be  regard eil 
as  a  settlement  of  the^tille  by  due  course  of  Jaw  as  contem- 
plated by  the  legislative. 

From  these  views  it  follows  that  the  title-being  ascertained 
and  settled,  tlie  period  for  which  the  statute  was  passc^d  ha<l 
expired  at  the  time  of  the  commencement  of  the  suit,  an<l 
Wright  not  exhibiting  any  title  to  the  land  on  which  the 
alleged  trespass  was  committed,  and  the  same  not  being  in 
his  possession  by  enclosure,  the  statute  affords  him  no 
protection. 

The  court  did  not  err  in  refusing  the  instruction. 

Judgment  affirmed. 
/.  CI  Ilall^  for  plaintiff  in  error. 

Geo.  C.  Dixanj  for  defendant 
•1 
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HuMMEB  et,  al.  V.  Lookwood. 

A  special  contract  for  work  must  prevail  unless  the  departure  from  it  has 
been  so  grvat  and  general  as  to  render  it  impossible  to  connect  the 
contract  with  the  work,  or  to  determine  to  what  part  of  the  work  the 
contract  can  apply. 

Such  a  contract  should  regulate  the  estimates  of  measure  and  value. 

Ekeob  to  Zee  District  Court. 

Opinion  hy  Greene,  J.  Lockwood  sued  Iluinmer  and 
Lowe  in  assumpsit  for  work,  labor  and  materials  furnished 
to  them  under  a  written  contract  The  declaration  contains 
special  indehitat\i8  and  qtiant/um  merrit  counts.  The  gene- 
ral issue  and  special  pleas  were  interposed.  Verdict  and 
judgment  for  plaintiftl 

Among  the  errors  assigned,  there  is  but  one  upon  wliich 
a  decision  is  necessary.  In  that,  it  is  contended  that  the 
court  erred  in  charging  the  jury  that :  "If  there  has  been  a 
special  contract  fixing  the  price  of  the  plastering,  and  tliat 
special  contract  has  been  abandoned  and  departed  from  by 
the  defendants  so  as  to  change  the  character  or  quality  of 
the  work,  such  special  contract  is  not  so  binding  upon 
Lockwood  as  to  prevent  him  from  recovering  the  customary 
price  therefor,  though  it  may  exceed  that  agreed  upon," 
This  instruction  assumes  that  an  abandonment  or  departure 
from  tlie  special  contract,  which  may  change  the  character 
or  quality  of  the  work,  will  entirely  dispense  with  the  stip- 
ulations of  that  contract  Such  we  think  is  not  the  law.  A 
mere  change  in  the  character  or  quality  of  work  will  not 
abrogate  the  contract  under  which  the  work  is  done.  To 
justify  this,  the  cliange  must  be  so  great  and  so  general  as 
to  render  it  impossible  to  connect  the  contract  with  the 
work,  or  to  determine  to  which  part  of  the  work  the  con- 
tract can  apply. 

The  rule  laid  do\\Ti  by  Chitty  is  universally  adopted  by 
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oomiQon  law  tribunak.  ^  If  a  man  contracts  to  work  by  a 
oertam  plan,  and  tbat  plan  be  bo  entirely  abandoned  that 
it  is  impomble  to  trace  the  contract  and  say  to  which  part 
of  the  work  it  shall  be  applied,  in  such  case,  the  workman 
shall  be  permitted  to  charge  for  the  whole  work  done  by 
measure  and  value  as  if  no  such  contract  had  been  made.^ 
Chitty  on  Con.  168. 

Under  this  doctrine  it  is  obvious  that  the  instruction 
referred  to  is  erroneous.  The  words  ^'abandoned  and 
departed  from  ^  are  qualified  by  the  words,  "  so  as  to  change 
the  character  or  quality  of  the  work."  It  was  in  effect  then 
the  same  as  if  the  court  had  instructed,  "  that  if  the  contract 
had  been  so  far  abandoned  and  departed  from  as  to  change 
the  character  or  quality  of  the  work,  it  shotdd  not  be  obser- 
ved." This  falls  far  short  of  the  rule  which  requires  the  plan 
to  be  so  entirely  abandoned  as  to  render  it  impossible  to 
trace  the  contract  with  the  work  performed. 

So  far  as  applicable  such  a  contract  should  regulate  and 
control  the  estimates,  and  thus  the  measure  and  value, 
intended  by  the  parties  will  be  most  likely  to  prevail. 

As  the  instruction  was  material  and  calculated  to  mislead 
the  jury,  the  judgment  must  be  reversed  and  a  trial  de  novo 
awarded. 

Judgment  reversed. 
H.  P.  Zowe^  for  plaintiff  in  error. 
J.  MaUhewe^  for  defendant. 
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DoUOHERTY  e^.  (d.  V.  HUGHEB. 

A  liank  certificate  of  deposit,  is  not  iii>ney  or  its  equivalent,  and  not  available 

to  redeem  land  sold  on  execution.     Greene,  J.  cofdra, 
]4i  redeeming  Incid  a  penalty  of  ten  per  cent  required  on  gross  amount,  and 

not  an  annual  interest  of  ten  per  cent 

'In  'Equity.    Appeal  from  Lee  District  Court. 

Oplnio7i  by  Kinney,  J.  Bill  tiled  by  Dougherty,  setting 
forth  umoiig  other  things,  that  Hiingerford  and  LivingRton 
at  the  October  term  of  Lee  district  court,  1841,  recovered 
judgment  against  John  Hillis  for  $573,94 ;  that  execution  was 
issued  and  Rapids  Hotel  levied  upon  and  sold  for  $622.80, 
Dth  December,  1842,  to  said  IL  &  L.;  sheriff  gave  to  pnr- 
vdiaser  a  certificate  of  sale,  subject  to  redemption  by  Hillis 
nud  hi«  creditors.  That  at  October  term,  1842,  a  judgment 
on  a  mechanics  lien  was  obtained  on  said  property  for 
§2»37,31V;  said  execution  issued,  and  property  sold  4tb 
MaTch,  1843,  to  S.  W.  Powers  for  $233,18,  and  sheriff  gave 
lowers  a  certificate,  subject  to  redemption,  &c.  Complain- 
ant at  April  term,  1843,  obtained  judgment  for  $710  against 
saJd  Hillis  ;  that  to  secure  said  judgment,  Ilillis  having  no 
otlier  property  but  the  Eapids  Hotel,  complainant  took  an 
nfisignment  of  Power's  certifiotte  by  purchase  on  5th  March, 
1844,  for  consideration  of  $290,50.  Said  Hillis  not  redeem- 
ing from  Hungerford  and  Livingston's  sale  within  twelve 
months,  complainant  as  judgment  creditor  of  said  Hillis  for 
tlie  sum  of  $710,  did,  on  the  7th.Marcli,  1844,  pay  to  Stott^ 
sherifl^  for  the  use  of  said  H.  &  X.,  the  sum  of  $696,18, 
.l>eing  the  amount  required  to  -redeem  same,  and  sheriff 
gave  to  complainant  a  certificate  of  redemption.  Tliis  \a 
all  tliat  is  necessary  to  state  in  relation  to  the. pleadings,  to 
a  proper  understanding  of  the  point  in  this  vCase.  *}  his 
redemption  so  called  by  the  complainant,  was  by  a  bank 
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ccitificate  of  deposit.    Colild'  tUe  pmperty  be  bo  redeemed.. 
We  think  not.    It  was  not  monej,  nor  its  equivalent. 

Bonglierty  as  judgment  cre^itoirof  Hillis,  had  a  right  tb 
n?deem  the  property  from  the  judgment  of  H.  &  L.,  and 
tlie  amount  of  the  certificate  of  deposit  was  sufficient  fur 
such  redemption,  as  the  ten  per  cent,  required  to  be  paid  by 
tlie  statute,  is  as  a  penalty  upon  the  gross  amount,  and  not 
annual  interest  as  was  contended  at  bar.  The  only  difficul- 
ty is,  he  did  not  redeem  in  money,  or  its  equivalent.  Money 
is  current  coin'  of  the  United  States.  The  equivalent  to 
money  must  be  that  which  answers  all  the  purposes  of 
money.  Certificate  of  bank  deposit  will  not  circulate  as 
money.  It  has  not  the  same  exckangeable  value.  It  is  not 
n  part  of  the  circuliating  mediunpof  the  country.  The  men? 
fact  that  the  sheriff  received  the  certificate  of  deposit  will 
not  bind  the  defendants.  If  he  received  any  thing  but 
money,  or  its  equivalent,  and  therefore  gave  a  certificate  of 
redemption,  he  was  acting  without  authority  of  law,  and 
the  defendants  cannot  be  injuredy  or  tlieir  right  to  the  prc»p- 
crtv  eflected.  If  the  sheriff  had  received  bank  notes,  con- 
Ktituting  to  a  great  extent  the  circulating  medium  of  the 
country,  the  case  would  have  been  different,  liufc  this  cer- 
tificate of  deposit  may,  or  may  not  be  paid.  It  may  answer 
the  purpose  of  money,  or  it  may  not.  It  might  suit  some 
persons,  and  others  might  utterly  refuse  to  t^ke  it.  As  a 
circulating  medium,  or  as  a  tender  for  the  payment  of 
debts,  it  18  not  money  or  its  equivalent. 

lluwfort  V.  Armstrong^  4  Cow.  553 ;  Diclclnson  v.  6?^//- 
htnd^  1  lb.  481.  This  is  a  well  considered  case  in  principle 
and  analagous  to  this  case. 

It  was  urged  in  the  argument — ^bcing  a  case  of  redemp- 
tion of  land  from  sale — that  the  sheriff' might  have  received 
a  part,  and  given  credit  for  the  residue,  or  indeed  that  it 
was  in  his  discretion  to  have  dispensed  with  the  payment  of 
the  money  altogether,  trusted  the  creditor,  and  assumed  tb» 
flebt  himself. 
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But  the  court  Bay,  that  there  is  nothing  clearer  than  that 
a  special  agent  mnst  conform  to  the  •  authority  with  which 
he  is  clothed.  If  he  does  nyt,  his  acts  are  void.  The  pow- 
er of  the  sheriff  here  is  in  very  close  analogy  to  that  of 
receiving  money  of  a  defendant,  who  is  arrested  upon  a. 
aa  sa.  The  sheriff  or  the  plaintiff's  attorney,  may  receive 
the  money,  and  discharge  the  defendant.  Yet  the  actual 
receipt  of  the  money,  is  a  condition  of  tlie  discharge,  with 
which  they  cannot  dispense ;  Kellogg  v.  Gilbert^  10  John.. 
220  ;  Cadwix  v.  Fields  9  ib.  221.  If  the  certificate  of  depos- 
ite  had  been  accepted  by  the  person  to  whom  the  redemp- 
tion money  belonged,  they  could  not  afterwards  object* 
but  it  was  not  so  accepted.  Tlie  true  rule  by  whicli  to  test 
the  matter  is  this.  Could  the  slieriff  have  compelled  the 
defendants  to  have  accepted  the  certificate  of  deposite  ?  If 
not,  then  there  was  no  redemption.  But  it  may  be  said 
that  he  could  not  compel  tliem  to  take  bank  paper. 

The  analogy  is  not  good,  for  the  reason  that  this  is  tlie 
circulating  medium,  and  by  common  consent^  takes  the 
place  of  money ;  and  when  upon  solvent  specie  paying 
banks,  is  convertible  into  money ;  and  in  the  language  of  the 
books  is  equivalent  to  money. 

Tlie  majority  of  the  court  are  of  tlie  opinion  that  the  court 
were  right  in  deciding  that  there  was  no  redemption,  and 
in  dismissing  complainants  bill  as  to  Hughes,  Chittenden 
and  McGavic,  and  ordering  Stotts  to  refund. 

Judgment  affirmed. 

Dvisenting  Oj>inio7i  hy  Greene,  J.  It  is  conceded  by  my 
brother  judges  that  land  sold  on  execution  may  be  redeemed 
by  money  or  its  eqi  valent,  but  they  decide  that  a  bank  certifi- 
cate of  deposit,  is  neither  the  one  nor  the  other ;  still  they 
admit  that  bank  bills  would  be  an  equivalent  I  am  not  able 
to  discriminate  this  paramount  value  of  a  bank  bill  over  a 
bank  certificate.  The  former  often  issues  on  less  than  one- 
third  of  its  incQ  in  money ;  the  latter  is  issued  only  on  a 
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deposit  of  the  fnll  amount  named  and  acknowledges  a 
deposit  of  the  full  amount  in  money,  subject  to  tlie  indorsee 
or  holder,  on  demand.  Wherein  is  the  disparity  ?  Neither 
the  bill  nor  the  certificate  would  make  a  legal  tender.  Tlie 
sheriff  was  not  required  to  take  eitlier.  But  surely  he 
might  with  as  much  propriety  take  the  one  as  the  other. 
As  the  sheriff  accepted  the  certificate,  he  virtually  received 
the  amount  in  money  ;  as  so  much  money  in  bank,  depos- 
ited to  his  credit  and  subject  to  his  order.  It  was  not  only 
etiuivaleut  to,  but  it  was  in  fact,  so  much  money  ;  because  he 
took  the  deposit  and  made  the  depositary  his  own  by  accept- 
ing the  certificate.  The  opinion  admits  that  if  the  parties 
entitled  to  the  redemption  money  had  accepted  the  certifi- 
cate, it  would  have  been  valid.  Surely  then  the  acceptance 
of  the  sheriff  the  party  legally  authorized  to  receive  the 
money,  and  the  legally  constituted  agent  of  the  party  enti- 
tled to  the  money,  made  it  good.  Qui  facit  per  allmri 
facitper  se. 

The  sheriff  and  his  sureties  were  legally  responsible  to 
that  party  for  the  money. 

The  sheriff  having  received  the  certificate  as  so  mucli 
inuney  and  having  executed  a  certificate  of  redemption,  it 
shoidd  be  regarded  as  conclusive  and  valid. 

It  is  not  pretended  tliat  the  bank  certificate  was  dishon- 
ored, or  spurious,  or  fi'audulent;  and  to  my  mind  tlic^ 
ri»cord  discloses  no  reason  for  disturbing  the  certificate  of 
redemption  ;  nor  do  1  consider  the  authorities  cited  in  the 
<»pinion  applicable  to  the  case. 

IL  T.  lieidj  for  appellant 

Veo.  C.  Dixon^  for  appellee. 
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Nightingale  v.  Walker* 

if  the  grantor  conveys  to  the  grantee  the  wime  lauds  that  wne  conveyed  to 
grantor  by  a  deed  clearly  designated  and  of  recoid  in  which  the  land  ia 
fully  described,  the  discription  is  made  good  by  such  reference. 

Error  to  Zee  District  Courts 

Opinion  hy  Greknk,  J.  An  action  of  rigiit  bj  John  M. 
Walker  against  John  ^Nightingale.  Verdict  and  jwdgment 
for  plaintiff. 

The  defendant  now  claims  that  the  conrt  below  cried  in 
admitting  certain  deeds  in  evidence,  Mhich  wore  ofiered  in 
support  of  the  plaintiff's  title.  The  only  objection  we  aix; 
called  upon  to  notice,  is  the  defective  description  of  land  in 
the  conveyance  from  Field  to  McKee.  In  this- deed  Fit  Id 
sells  to  McKee  all  hi?  ''  right  and  title  in  and  to  tlie  land? 
and  tenements  I  bought  from  Uriel  Wright,  Ei^ij,,  for  his 
one  undivided  share  in  the  half  breed  tract  of  land  lying 
and  being  on  the  Des  Moines  and  Mississippi  pivers,  for 
and  in  consideration  of  the  sum  of  one  hundred  dollars  to 
me  in  hand  paid  by  tlie  said  John  McKee,  the  receipt 
whereof,  1  do  now  fully  acknowledge,  that  the  said  McKte 
and  his  assigns  may  have  and  hold  all  tlie  said  l«uid,  the 
gr.me  as  1  bought  it  I'rom  said  AV'right,  reference  to  his  deed 
of  record  at  or  near  Fort  MadiaoUyloAva,  will  more  fully 
bhow." 

The  description  of  land  in  this  deed  is  altogether  vagxK) 
and  insufficient ;  but  it  refers  to  a  eleed  from  AV right  to  Field, 
in  which  the  land  is  described  with  certainty.  The  deiMl 
from  Field  to  McKee  expresses  the  fntention  of  the  grantor 
to  convey  the  same  land  on  the  half  breed  tract  that  had 
been  conveyed  to  him  by  deed  from  Uriel  Wright  as  record- 
ed. That  deed  was  also  produced  in  evidence  containir^ 
ft  full  and  specific  description  of  tJie  land.    In  order  t** 
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afloertain  the  intention  of  the  parties,  these  deeds  should  be 
considered  together.  The  deed  from  Field  refers  to  and 
adopts  the  description  contained  in  the  deed  from  Wright 
to  him  and  thus  the  land  intended  to  be  conveyed  is  clearly 
ascertained. 

In  AUen  v.  JBcUes^  6  Pick.  460,  it  is  held  that  the  descrip- 
tion in  a  deed,  referring  to  another  deed,  may  be  made 
sufficiently  certain  by  the  reference.  To  this  rule  we  can 
see  no  valid  objection.  It  is  not  repugnant  to  tlie  estab- 
lished doctrine  of  construction,  nor  to  any  authority  to 
which  we  have  had  access. 

By  a  proper  reference  of  one  deed  to  another,  the  des- 
cription in  the  latter  may  be  considered  as  incorporate<l  in 
the  former,  and  both  be  read  as  one  instrument  for  the  pur- 
pose of  identifying  the  property  conveyed  or  to  correct  any 
inaccuracy  or  deficiency  in  the  description ;  Everett  v. 
Thomas^  1  Iredell,  252 ;  Riiter  v.  Barrett^  i  Dev.  and 
Batt  133 ;  Field  v.  irusto7i,  8  Shep.  69. 

We  are  clearly  of  the  opinion  that  the  deeds  in  the  pres- 
ent case  were  correctiy  admitted  in  evidence. 


Judgment  affirmed. 


J.  C.  JlaU,  for  plaintiff  in  error. 
Z.  i?.  Beevesj  for  defendant. 
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Johnson  v.  Williams. 

Hnsbftiid  not  liable,  by  mere  implication  of  law  to  an  attorney  for  serices 

rendered  to  bis  wife  in  obtaining  a  divorce  from  bim. 
SiKob  professional  senriccs  not  to  be  regarded  as  necessaries. 

7 
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!Ebbos%?  Lee  I>hirict  Cotai. 

Opmion  by  KiNNi?r,  J.  Suit  bronght  by  Johnson  to 
"recover  sixTftlndred  floUars,  which  he  all^d  to  be  due  for 
professional  "fiervices  as  the  attoamej  and  solicited  of  Sarah 
"Williams  the  wife  of  the  defendant. 

By  the  bill  of  particulars  filed,  it  appears  that  the  servi- 
ces were  rendered  in  a  suit  brought  by'£he  wife  for  divorce. 

On  the  trial  the  .plaintiff's  counsel  prayecl  the  court  to 
give  the  following  instruction  :  "That  aliusband  is  by  law 
liable  on  an  implied  promise  to  pay  lawyers,  and  officers 
of  the  court,  for  their  reasonable  changes  and  fees,  for  scrvir 
ces  rendered  to  the  wife  in  prosecuting  her  right  to  divorce 
und  alimouy,  Upon  the  ground  of  necessafries ;  which 
instruction  the  coiirt  Refused.  But  instructed  the  jury  that 
the  defendant  was  not  liable  for  professional  services  ren- 
dered to  liie  wife  of  defendant  in  procuring  a  divorce  and 
alimony,  if  such  divorce  and  alimony  are  obtained,  unless 
he  was  employed  by  defendant,  either  in  person  or  agent,, 
or  unless  defendant  promised  to  p^y,  or  unless  he  was 
ordered  to  pay  for  such  services  by  the  court  The  refusal 
•to  give  the  instruction  asked,  and  the  'instruction  given  by 
the  court,  are  assigned  for  error. 

We  thiift  the  court  ruled  correctly.  Without  an  express 
or  implied  j>romi8e  on  the  p*rt  of  the  husband  to  pay  the 
debts  of  the  wife,  he  is  only  bound  fdr  necessaries.  In  law 
the  term  '*'neces88»ies  "  is  luiderstood  to  mean  not  only  arti- 
cles which  aire  of  absolute  necessity,  but  also  such  things  as 
are  suitaMe  'to  the  fortune  d(nd  condition  of  the  person  to 
•vhom  thQy  are  supplied ;  Seaton  v.  Benedict^  5  Bing.  K. 
28 ;  Story  on  contracts,  §  98,  p.  102.  Are  the  expenses 
iiucurred  in  carrying  on  a  law  suit  for  a  divorce,  necessaries^ 
:vaccording  to  the  technical  legal  meaning  of  that  word?  After 
i«^^areful  examination  of  the  elementary  works  and«qporti 
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-upon  the  subject  of  the  liability  of  the  husband  for  the  debts 
of  his  wife,  we  have  not  been  Mie  tetfind  an  author  or  an 
adjudged  case,  that'Tegards  the  eRpesses  of<8uch^uit  in  the 
light  of  necessaries.  It  has  been  the  enstom  of  courts  after 
granting  the  wife  a  divorce,  to  decree  an  allowance  in  fSeivor 
of  her  attorney.  /This  in  some^tates  is  regulated  by  statute, 
in  others  by  uninterrupted  custom,  but  we  find  no  case 
where  the  husband  has  been  sued  and  aireoovery  had  upon 
the  ground  of  necessaries.  '  The  wife  did  not  bind  the  hu6> 
band  as  his  agent,  for  it  le  a  well -fiettled' rule,  that  the  wife 
can  only  bind  the  husband  by  her  contract  as  his  agent  act- 
ing under  his  authority  or  with  his  concurrence,  express  or 
implied.  Story  on  Contracts,  §  96,  p.  100.  The  husband — 
the  defendant — then  was  not  liable  as  for  necessaries,  nor 
upon  the  authority  of  the  wife  to  employ  counsel  as  his 
^  agent,  without  proof  that  she  had  such  authority,  or  that  be 
concurred  in  her  acts  in  that  particular. 

.  Judgment,  afiinned. 

J*  2i(iUhew6^  for  plaintiff  in  error. 

Geo.  C.  Dixoriy  for  defendant. 


McCormick  t*.  Bishop. 

8ff    99 
VWl3«o  an  appeal  from  a  justice  of  the  peace  was  taken  subseqiienMtf like    ^fff  ^ 

d^j  of  judgment,  notice  of  such  appeal  should  be  served  upon  appaUsa  al 

^  .^fsaat  ten  days  before  the  trial  term  in  the  district  court  unless  appaUas 

Mvaivea  notice  bj  appearance. 
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*  Errok  to  Zee  District  Court. 

Opinion  hy  Geeene,  J.  Bishop  and  "Wiswell  sued  John 
McConnick  before  a  justice  of  the  peace  in  an  action  of 
assumpsit.  Judgment  was  rendered  against  the  plaintiffs 
and  they  took  an  appeal  to  the  district  court.  At  the  first 
term  the  case  was  continued,  and  when  it  came  up  for  trial 
at  the  next  term,  it  appeared  that  the  appellee  had  not  been 
served  with  notice  of  the  appeal,  and  had  made  no  appear- 
ance in  the  district  court,  btrt  the  appelant  insisted  on  going 
to  trial,  and  thereupon  recovered  judgment  against  the  defen- 
dant/ The  question  is  now  presented^  did  the  court  below 
err  in  rendering  judgment  against  the  defendant  without 
notice  or  appearance  ? 

The  statute  pi-ovides  that  if  the  appeal  is  not  allowed  on 
the  day  "judgment  is  rendered,  the  appellant  shall  give  the 
appellee  at  least  ten  days  notice  in  writing,  before  the  sitting 
of  the  court  at  which  the  cause  is  to  be  determined  ; ''  that 
the  notice  may  be  served. i<i  like  manner  as  an  original 
summons,  and  that  if  notice  is  not  given  as  required,  the 
eause  shdl^on  application  of  the  appellee,  be  continued,  but 
that  DO  appeal  shall  be  dismissed  for  want  of  such  notice^ 
liev.  Stat  835/    §13-14. 

This  statute  clearly  requires  notice  or  contemplates  the 
appearance  of  the  appellee  in  all  cases  where  the  appeal  is 
allowed  after  the  date  of  judgment ;  and  requires  the  notice 
to  be  gif  en  at  least  ten  days  before  the  term,  at  which  the 
cause  is  Xxr  be  detenoiBed. 

If  the  continuance  had  been  granted  on  the  application 
of  appellee,  that  would  have  shown  an  appearance,  and  no 
notice  would  have  been  necessary  to  justify  a  trial  of  the 
oause  at  the  next  term  of  court.  But  there  was  no  such 
appearance,  and  hence  the  notice  should  have  been  served 
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mpon  appellee  at  least  ten  da78l>efore  the  term  of  eonrt  at 
^which  judgment  wasrrendered. 

It  is  obvious  that  a  continuance  of  the  cauee  on  Taction  of 
-appellants,  or  by  order  of  the  court  without  motion,  cannot 
rsupercede  the  necessity  «f  notice.  The  notice  should  be 
•served  in  all  such  cases,  unless  the  appeal  is  taken  on 
the  day  judgment  is  rendered,  or  unless  appellee  waives 
notice  by  appearance. 

True  under  the  statute  the  appeal  should  not  be  dismissed 
for  want  of  such  notice ;  but  it  is  equally  true  that  a  valid 
jugdment  cannot  be  rendered  against  the  appUee  without 
either  notice  or  appearance. 

Judgment  reversed. 

J.  C.  HaJl^  for  plaintiff  in  error. 

<7.  Mason^  for  djefendant 


Lee  County  et  al,  v.  Demino. 

"Br  act  of  1848,  the  district  court  of  Lee  coatity,  was  authorized  to  hold 
terms  at  Keolnik,  provided  the  city  furnish  the  necessary  rooms  free  of 
charge;  held  that  the  eouoty  is  not  liable  for  the  rent  of  such  rooms. 

Error  to  Lee  Distriet  Court 

Opinion  hj  Kinney,  J.  Action  of  assumpsit  1)rought  by 
defendant  in  error  against  the  commissioners  for  the  rent 
and  occupation  of  a  room  in  the  city  of  Keokuk,  for  the 
purpose  of  holding  a  term  of  the  district  court.  Plea  gen- 
eral issue.  The  case  was  submitted  to  the.ewrt  b/5low^  upon 
a  written  agreement,  in  whidi  it  is  agreed  by  the  parties, 
that  at  the  January  term  of  1850,  the  judge  of  the  disti-ict 
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(50urt  directed  the  sheriff  of  the  coimty  to  procnre  a  sxatabl&^ 
room  in  the  city  of  Keokuk,  in  which  to  hold  said  term  of 
eoTirt,  and  that  in  puffiuance  of  said  direction  the  sheriff 
engaged  a  room  at  three  dollars  per  day,  and  that  the  court 
occupied  it  twenty-two  days.  Upon  this  agreed  state  of 
facts,  the  court  decided  that  the  county  was  liable  and 
accordingly  rendered  judgment  in  favor  of  the  defendants 
in  error.  It  is  contended  that  this  decision  is  erroneous. 
An  act  regulating  and  fixing  the  time  and  place  of  holding 
the  district  court,  in  and  for  the  first  judicial  district,  appio- 
ved  January  24, 1848,  provides  for  the  holding  of  a  court 
in  the  city  of  Keokuk ;  Provided^  that  the  authorities  of  the 
city  of  Keokuk  shall  furnish  free  of  charge  the  necessary 
rooms  for  holding  court  in  said  city^  Anterior  to  the  pas- 
sage of  this  law  the  courts  for  Lee  County  were  exclusively 
held  at  Fort  Madison^  the  county  seat.  At  tliat  place  the 
county  had  erected  a.  court  house  where  the  county  business 
was  transacted.  The  law  of  1848,  does  not  seek  to  change 
the  county  seat,  but  merely  tor  the  convenience  ot  the  citi- 
zens of  the  city  of  Keokuk,  and  the' immediate  vicinity,  the 
legislature  permitted  the  courts  to  be  held  there  and  at  Fort 
Madison  alteniately.  But  as  the  county  had  already  erected 
a-  court  house  at  a  point  suited  to  the  convenience  of  the 
people,  no  additional  expense  to  the  county  by  way  of  a 
ftuilding'  or  room  for  holding  the  court  was  to  be  incurred. 
The  legislature  by  express  provision,  guarded  against  any 
expense  to  the  county  in  consequence  of  establishing  a  cour^ 
at  Kieoiul,  by  requiring  the  authorities  of  that  city  to  fur- 
nish  the  necessaiy  rooms  for  holding  court  free  of  charge^ 
But  it  is  said  that  tUe  sheriff  under  the  direction  of  the 
court  engaged  the  room  and'  as  he^  was^  an  officer  of  tbe» 
county,  that  the  county  commissioners  are  liable. 

The  sheriff  had  no  right  to  make  a  contract  even  under 
the  direction  of  the  judge,  binding  upon  the  county,  unless 
authorized  to  do  so  by  law.  The  board  of  county  commift- 
sioners  could  make  contracts  only  by  virtue  of  the  pow^r 
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ttonforred  u^n  them  by  the  legislature,  aad  inasmuch  a» 
tfiey  did  not  poesesa  tiie  power  to  contract  for  a  room  in 
Keokuk  fov-  holding^  court,  the  sheriff  certainly  had  no 
Buch  power  and  they  cannot  be  liable.  The  law  fixing  the 
court  at  the  city  of  Eeokuk,  yistually  dedaiies  that  the 
county  shall  not  pay  the  expense  of  the  rooms  for  holding 
court,  consequently  any  act  of  the  commissioners  as&uming 
liability  would  be  in  violation  of  the  law,  and  therefore  of 
no  effect  If  the  board  of  commissioners  could  not  make  a 
contract  by  which  the  people  should  be  obliged  to  pay  for 
the  use  of  the  room^  most  certaiiily  any  contract  that  the 
fih.eriff  would  make  would  not  be  binding  upon  the  county. 
But  it  is  said  that  the  city  of  Keokuk  without  her  consent 
cannot  be  compelled  to  pay  for  the  use  of  the  room,  and 
hence  the  defendants  in  error  are  without  remedy  unless 
the  county  is  liable.  With  that  question  we  have  nothing 
to  do.  K  true,  and  if  the  defendanta  have  no  remedy,  it  is 
no  argument  in  favor  of  the  collection  of  a  debt  against  a 
party  that  did  not  and  could  not  assume  any  liability  in  the 
premises.  We  think  that  the  court  erred  in  rendering 
judgment  against  the  county. 

•    Judgment  reversed^ 

J.  C,  Hall^  for  plaintiff  in  error. 

£.  F.  Lawe^  foi:  die&ndant. 
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MoSBILL  et.  (d.  V.  ^JLLEBU 

Where  a  jndgroent  exceeds  the  yerdict  in  amount^  it  will  not  be  rerened,  if 

the  excess  is  remitted. 
A  trial  of  the  right  of  property  under  attachment,  is  no  bar  to  an  action  of 

repleyio,  for  the  same  property. 
To  aid  in  the  construction  of  a  statute,  oth^  statutes  in  pmri  materia  may  be 

considered. 

Ebbob  to  Zee  J>idi^i  Gouri. 

Opmzon  by  Gbeene,  J*  Eeplevin  commenced  by  Milton 
M.  Morrill  against  Peter  Miller,  Lee  McQavic  and  James 
Chittenden.  The  case  was  tried  below  upon  an  agreed 
state  of  facts,  by  which  it  appeared  that  the  property  taken 
in  this  replevin  suit  had  been  previously  taken  by  virtue  of 
a  wi'it  of  attachment  in  iavor  of  "W.  P.  Cowles  against  F. 
Hall ;  that  the  property  was  thereupon  claimed  by  the 
plaintiff  to  this  suit,  and  a  trial  of  the  right  of  property  was 
had  at  the  April  term,  1848,  of  the  Lee  distiict  court,  and 
l)y  the  verdict  of  a  jury  and  the  judgment  of  the  court,  it 
was  decided  to  be  the  property  of  said  Hall,  and  it  was 
accordingly  ordered  to  be  sold  to  satisfy  the  judgment 
recovered  by  said  Cowles.  The  agreement  stipulated,  that 
the  court  should  decide  whether  said  trial  of  right  of  prop- 
erty is  a  bar  to  the  present  action  of  replevin,  and  if  deci- 
ded in  favor  of  defendants,  that  the  action  should  be  dis- 
missed. Upon  tins  agreement  the  court  dismissed  the  suit, 
and  ordered  a  writ  of  inquiry.  At  the  next  term  a  jury  was 
-empanneled  to  assess  the  damages.  The  jury  assessed  the 
damages  at  nine  hundred  dollars,  but  upon  that  verdict  the 
court  rendered  a  judgment  against  the  plaintiff  for  nine 
hundred  and  nineteen  dollars. 

1.  The  first  error  assigned^  is  that  the  court  rendered 
judgment  in  fSstvor  of  defendants  for  a  greater  amount  than 
vraa  authorized  by  the  verdict.    The  judgment  so  far  as  il 
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^exceeds  the  amoimt  returned  in  the  verdict  is  erroneons  ; 
but  as  the  defendants  have  proposed  a  remiftihir  for  the 
^CKcess  of  nineteen  dollars  the  judgment  cannot  be  reyersed 
-on  that  account 

2.  It  is  also  urged  mat  the  court  erred  in  deciding  that 
the  trial  of  right  of  property  was  a  bar  to  this  action  ;  and 
in  dismissing  the  «uit.  The  18th  §  of  the  valuation  law  is 
cited  in  support  of  this  position.  This  section  provides  that 
^  personal  property  taken  by  virtue  of  a  writ  of  attachment 
may  be  claimed  and  such  farther  proceedings  thereon  had 
AS  is  herein  provided  in  cases  of  pei'sonal  property  taken  in 
execution ;  Provided^  that  nothing  herein  shall  be  construed 
to  prevent  the  claimant  of  property''  taken  as  aforesaid,  from 
seeking  his  remedy  in  an  action  of  replevin,  detinue,  trespass 
or  trover ; "  Kev.  Stat.  634,  §  18.  The  six  preceding  sec- 
tions regulate  the  proceedings  and  trial  of  right  of  property, 
when  claimed  by  any  other  person  than  the  defendant  in 
execution. 

The  proviso  in -section  eighteen,  should,  we  ihink,  be  con- 
strued with  a  relation  to  those  preceeding  sections  on  the 
•same  subject,  and  has  a  reference  to  property  taken  on  exe- 
cution, as  well  as  to  property  taken  by  writ  of  attachment 
The  words  "  property  taken  as  aforesaid  "  were  doubtless 
intended  to  comprise  that  taken  by  either  writ.  It  follows 
then,  that  nothing  in  the  act  in  relation  to  such  property, 
when  claimed  by  a  third  party,  can  be  so  construed  as  to  pre-* 
vent  the  claimant  from  seeking  his  remedy  in  an  action  of 
replevin,  &c.  This  language  is  very  broad  and  explicit 
It  admits  of  no  alteraative  construction,  and  proposes  no 
exception.  It  unqualifiedly  declares  that  nothing  therein 
shall  be  construed  against  his  remedy  in  replevin,  &c.  A 
|)arty  claiming  property  taken  in  execution  or  by  attachment 
was  entitled  to  his  remedy  in  replevin  independent  of  sec- 
ttion  eighteen,  and  might  have  availed  himself  of  that  reni- 
«dy,  or  he  might  have  had  his  right  td  the  property  tried, 
mA  provided  in  section  twelve  of  the  valuation  law.    If  the 
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legialatore  intencfed  to  allow  the*  action  of  repleyin  only  ii^ 
the  event  that  the  parfy  did  not  avail  himself  of  a  trial 
ander  section  twelve,  that  intention  should  have  been. 
expressed.  As  no  such  alternative  or  exception  is  provided, . 
we  must  conclude  that  no  proceeding  under  the  act,  not 
even  a  trial  under  section  twelve,,  should  be  construed  as  a 
bar  to  an  action  of  replevin,  and  this  we  think  was  the 
intention  of  tlie  legislature. 

This  view  of  the  legislative  intention  is  promoted  by  the 
eighth  and  ninth  sections  of  the  attachment  law ;  Kev.  Stat. 
79.  Section  eight  provides,  that  ^en  property  attached  is^ 
claimed  by  some  person  other  than  the  defendant,  the  right 
shall  be  tested  by  a  jury  in  the  manner  prescribed  where 
property  taken  on  execution  is  claimed  by  some  stranger  to 
the  suit.  The  ninth  section  expressly  declares  that  the  ver- 
dict on  such  trial  shall  not  be  conclusive  against  either  of 
die  parties ;  and  that  the  same  proceedings  may  be  insti- 
tuted to  obtain  the  property,  or  compensation  therefor  as 
though  the  trfeil  provided  had  not  take  place.  As  such  trial, 
when  property  is  taken  by  attachment,  is  no  bar  to  subse- 
quent proceedings,  why  should  it  be  considered  a  bar  where 
property  is  taken  on  execution?  If  the  18th  §  of  the  valu- 
ation law  is  ecpitvocal,  the  9th  §  of  the  attachment  law  upon 
the  same  subject  matter  is  sufficiently  clear  and  intelligible* 
to  explain  the  intention  of  the  former.  The  propriety  of 
referring  to  other  acts  in  pari  materia  to  aid  in  the  con- 
struction of  a  statute,  will  not  be  questioned.  This  is  now 
among  the  rules  of  legislative  interpretation  ;  3  Mass.  17, 
21,  296 ;  8  ib.  418,  423 ;  1  Pick.  248, 254 ;  10  ib.  235. 

The  construction  we  have  given  to  the  statute  is  not  with- 
out authority.  In  Indiana,  the  law  declares  that  in  all  cases 
where  a  trial  of  the  right  of  property  has  been  had  the  decis- 
ion while  unreversed,  is  conclusive  between  the  parties ;  IL 
G.  1831,  pp.  237,  238.  Still  in  Chinn  v.  liuMeU,  2  Black. 
172,  goods  in  possession  of  the  execution  defendant  A.  were- 
kvied  on  by  Ae  sheriff;  the  goods  were  claimed, by  B.  and 
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a  jury  Bummoned  to  try  the  right  of  property ;  found  that 
they  belonged  to  A.  In  replevin  by  B.  against  the  BheriflT 
it  was  held  that  the  finding  of  the*  jury  was  not  condusive- 
against  B.  In  the  opinion,  the  court  say:  "We  are  not 
aware  that  these  trials  of  the  right  of  property  have  been 
ever  held  conclusive.  If  the  goods  be  found  to  be  the  debt- 
or's, the  inquisition  may  show  that  the  sheriflTs  conduct  in 
gelling  was  not  malicious,  but  it  is  no  bar  to  the  action  of  the 
owner."  If  this  decision  is  authorized  by  the  law  of  Indi- 
ana, it  should  not  be  questioned  under  the  statute  of  Iowa. 
In  Yan  Cleefy.  Fleets  16  John.  147,  it  was  held  that  an 
inquisition  taken  by  a  sheriff  on  a  claim  of  property  in 
goods  levied  under  execution  is  not  conclusive  of  the  right 
of  property.  The  court  declare  that  it  would  be- intolera- 
ble to  consider  these  inquisitions  as  decisive  of  the  right  of 
property,  considering  the  manner  in  which  they  are  taken 
and  the  great  abuse  to  which  such  proceeding  is  liable. 
There  is  prehaps  no  such  liability  to  abuse  under  the  stat- 
ute of  Iowa.  Here  a  change  of  venue,  a  continuance  and  a 
new  trial  may  be  awarded,  or  an  appeal  taken  from  the 
judgment  of  the  justice  in  such  proceedings.  The  statute 
affords  every  opportunity  tor  a  fiall  and  fair  hearing  of  tlie 
claimants  right  to  the  property-  Aside  then  from  the  man- 
ifest intention  of  the  legislature  and  the  authorities  on  the 
subject,  we  should  be  at  a  loss  for  a  good  reason  for  grant- 
ing a  claimant^  a  second  action,  and  a  second  day  in  court 
to  determine  the  same  subject  matter.  But  legislative 
intention  and  the  authorities  must  prevail ;  and  hence  we- 
are  of  the  opinion  that  the  trial  provided  by  statute  in  casesi 
like  the  present  is  no  bar  to  an  action  of  replevin  for  the 
same  property. 

Judgment  reversed- 

J.  C.  ITcUl  and  M.  M.  MorrUl^  for  plaintiff  in  error* 

(7.  Walket  and  R^  P.  Lawe^  for  defendant.. 
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Shelton  V.  Sherfet. 

JPoflsession  of  a  note  payable  to  bearer  Ir  prima  fade  evidence  of  ownership, 
and  such  a  note  may  be  sued  in  the  name  of  any  holder. 

A  note  made  payable  to  J.  S.  or  order  and  endorsed  by  the  payee  to  S.  T. 
or  hearer,  becomes,  in  the  hands  of  su'bseqnent  holders,  the  same  aa  a 
note  payable  \o  Nearer, 

Eeeok  to  De$  Moines  District  Court 

Opinion  ly  Greene,  J.  Assumpsit  before  a  justice  of 
the  peace  on  a  promissory  note  for  five  dollars  signed  by 
John  T.  Shelton,  made  payable  to  William  Lewis  or  order, 
,and  assigned  by  Lewis  to  S.  K.  Thurston  or  bearer.  Suit 
"brought  by  Solomon  Sherfey  as  bearer.  Plaintiff  obtained 
judgment  by  defiiult  before  the  justice. 

ti  the  district  court,  when  the  plaintiff  offered  the  note  in 
evidence  to  the  jury,  the  defendant  objected,  but  the 
objection  was  overruled,  and  the  note  admitted.  This  is 
now  assigned  as  eiTor.  And  it  is  urged  tliat  there  is  no 
privity  between  the  parties,  that  the  right  of  action  was  in 
Thurston  and  not  in  the  plaintiff  below. 

It  has  been  repeatedly  decided  by  this  court,  that  posses- 
sion of  a  note  payable  to  bearer  is  prima  fade  evidence  of 
ownership,  and  that  such  a  note  may  be  sued  in  the  name 
of  any  holder. 

But  the  question  is  raised  in  this  case,  can  a  note  payable 
£o  A.  or  order  be  so  indorsed  by  him  or  his  indorsee  as  to 
make  it  payable  to  bearer  by  mere  delivery  ?  It  will  not  be 
disputed  that  the  note  might  have  been  indorsed  in  blank 
and  thus  any  holder  as  indorsee  might  sue  on  it  in  his  own 
name,  or  in  the  name  of  the  payee  for  his  use.  So  far  as 
tlie  rights  and  liabilities  of  the  maker  are  concerned  it  could 
make  no  difference  whether  the^note  was  assigned  in  blank 
«or  to  S.  R.  T.  or  beajrer,  or  to  bearer  only.  The  promise  ia 
(the  note  is  not  limited  to  any  particular  person.    It  is  first 
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to  W.  L.  and  second  to  any  other  person  or  peirons,  he  may 
order  payment  to  specially,  or  refer  to  as  indorser  or  holder 
generally,  by  an  inddrsement  in  blank  olr  to  bearer ;  and  aa^ 
he  indorsed  the  note  to  W.  L.  T,  or  bearer,  it  is  clear  that 
it  became  payable  to  any  person  as  indorser  who  might  be 
in  possession  of  the  note.  The  rule  appears  to  be  well 
approved  by  courts  and  the  commercial  world  that  in  an 
action  on  a  negotiable  note  by  an  indorsee  against  the  maker, 
the  presumption  is  that  the  note  was  negotiated  in  the  usual 
course  of  business  and  came  regularly  into  the*  hands  of  the 
holder.  As  nothing  appeared  in  the  present  case  to  dis- 
turb this  presumption,  there  is  no  reason  why  the  note 
should  not  be  admitted  in  evidence  to  support  the  action  of 
the  holder  against  the  maker. 

Judgment  affirmed. 

2>.  Rorer^  for  plaintiff  in  error, 

J.  C.  HdU^  for  defendant 


Piles  v.  ChaeleS/ 

Where  \>y  argeeraent,  the  defendant  was  permitted  to  take  a  chMf^e  of  renue, 
in  time  for  trial  at  the  next  term,  but  neglected  to  do  so ;  held  that  it  was 
not  error  to  refuse  his  motion  for  a  change  of  venue  at  a  subsequent  term. 

Erbob  to  Lee  District  CourL 

Opinion  h/  Gbeene,  J-  Hid  was  an  action  of  right  com- 
menced by  Salem  Charles  against  Eichard  Piles.  The 
defendant  applied  for  a  change  of  venne  on  the  ground  of 
prejndie«  in  the  distriot  judge* 


lie  BURLiiracoK,  uxr,  issi. 

Piles  V.  diarlML 

It  appears  by  the  bUl  of  exoeptioDfi  that  after  the  defendaoft 
Sled  his  affidavit  for  a  change  of  venne,  it  was  agreed  by 
tiie  attorneys  of  the  parties  that  the  cause  should  stand  can- 
finned  until  the  next  term  of  the  court ;  and  that  if  the 
change  of  venue  is  taken,  it  should  loe  taken  in  time  to  be 
tried  at  the  February  term  of  the  district  court  of  Van 
Buren  County.  This  agreement  'was  entered  upon  the 
judge's  docket  The  change  of  venue  was  not  taken,  and 
•at  the  April  term  of  th«  Lee  district  court,  when  the^case 
was  called  in  its  order  for  trial,  the  defendant  moved  the 
court  to  grant  the  change  of  venue,  which  was  ovemfled. 
This  is  now  assigned  as  error. 

Had  there  been  no  agreement  of  the  attorney's  in  relation 

to  the  change  of  venue,  the  proceeding  would  have  'been 

erroneous.    But  the  whole  matter  appears  to  have  been 

4irranged  by  the  attorney's.    From  the  agreement,  we  infer 

that  the  defendant  had  not  ftilly  concluded  to  take  the 

-change  of  venue ;  that  he  was  allowed  time  to  considempon 

It,  and  if  he  concluded  to  do  so,  be  could  take  the  case,  by 

consent  and  agreement  to  the  Van  Buren  district  court,  if 

taken  in  time  to  be  tried,  at  the  Felwiiary  term  of  that  court. 

^By  this  agreement  the  defendant  liad  the  j)ower  to  take  the 

case  to  another  venue  within  the  time  stipulated,  and  upon 

that  arrangement  he  appears  to  haverrested  hif^  application 

•without  an  order  from  the  court,  granting  the  change.    As 

it  might  have  been  made  under  the  agreement,  we  are  of 

the  opinion  that  there  was  no  error  in  oniitting  the  order. 

Afi  the  defendant  did  not  avail  himself  of  ^at  agreement, 

the  plaintiff  had  reason  to  suppose  that  he'iiad  abandoned 

his  motion  for  a  change  of  venue,  and  could  not  be  prepared 

for  a  renewal  of  that  motion  when  the  case  was  called  up 

for  trial.    It  most  be  presumed  that  the  plaintiff  came  into 

oourt  prepared  for  trial,  and  had  no  notice  of  the  defend^ 

salt's  intention  to  urge  his  previously  abandoned  motionio 

•43hange  the  venne.    We  think  then  that  the  court  below 

^^^^E7.pi*Qpe47']^^gt^d^  the  venue  motion.afi^mauthorvBed^ 
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and  did  not  dq^ort  from  a  sound  disci ^on  in  refdsing  to 
sdiange  the  yenue. 

Jnd^ent  affirmed. 

J.  C.  ITaUj  for  plaintiff  in  error. 

Geo.  C  Dixon^  for  defendant. 


Packeb  v.  Cockatne. 

'IKfliere  tkc'laogaage  of  a  leaae  is  not  clearly  expressed,  tke  intentions  my 

be  ascertained  by  the  leading  terms  and  conditions  of  the  leaae  collect- 

ivelyeonsidered  in  connection  with  the  nature*  of  the  transaction. 
in  a  fiu-m  leased  for  a  term  of  three  years  it  was  stipulated  that  the  leasee 

should  build  fences,  without  specifying  the  time,  held  that  the  fencing 

shotild  bare  been  done  in  time  for  the  first  crop. 
The  leasee  having  abandened  the  premises  before  the  expiration  of  the  leaae ; 

the  leaser  was  entitled  to  possession  and  to  back  renta. 
'Stribt  rules  of  pleading^  not  required  before  justices  of  the  peace. 
-  Objections  not  raised  in  the  district  court,  will  not  foe  farored  in  the  supreme 

court. 
For  U^x>r  or  property  payable  at  a  particular  time  and  place,  a  demand  not 

necesaary. 
•A  court  not  required  to  gire  irrelcTant  inMructions. 

ERROE^fc  Des  Momes  District  Court, 

(}pimon  hy  GhsEEifTE,  J.  This  action  was  commenced 
betfore  a  justice  of  the  peace  by  Cockayne  to  recover  rent 
for  tbe  nse  of  farming  land.  He  obtained  judgment  before 
^e  justice,  and  Sso  in  the  district  court 

(>a  the  trial  in  that  court  the  ^plaintiff  introduced  in  evi^ 
dence  a  lease  which  stipulated  in  substance  that 'Cockayne 
leased  to  Packer  about  twenty^five  acres  of  land  for  the  term 
*  of  six  years,  that  Packer  should  build  a  good  fence  on  thvee 
•flidse-of  the  land.;ihat  he  should  have  the  whole  of  the  tvqf 
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the  first  year,  and  give  Cockayne  one-ihird  of  the  crop  in  a 
crib  or  stack  each  year  thereafter.  The  lease  also  required 
Packer  to  break  some  of  the  ground,  build  a  house  and  dig 
a  well,  and  Cockayne  Tb  furnish  timber  for  the  improve- 
ments. It  appears  by  the  bill  of  exceptions,  that  Packer 
occupied  the  land  and  raised  crops  during  the  years  of 
1814, 1846,  and  1846,  and  that  the  rents  were  duly  paid  for 
the  two  years  last  named,  and  that  in  1847,  he  left  the  prem- 
ises, and  Cockayne  took  possession.  It  is  claimed  that  the 
court  erred  in  giving  instructions  asked  by  plaintiff  in  rela- 
tion to  the  construction  of  the  lease,  which  were  to  the  effect 
that  the  three  strings  of  fence  were  to  be  built  so  as  to  pro- 
tect the  crops  of  1845,  and  subsequent  years  ;  that  if  Packer 
abandoned  the  premises,  Cockayne  had  a  right  to  take  pos- 
session, and  sue  for  any  part  of  the  rent  due  and  impaid  ; 
and  that  if  Packer  did  not  build  the  fence  according  to  the 
lease,  it  being  the  pay  for  the  first  year,  the  plaintiff  can 
recover  the  value  of  the  rails  and  labor  necssary  to  complete 
the  fence.  To  these  instractions  various  objections  are 
raised,  but  we  think  they  correctly  express  the  intention  of 
the  parties  to  the  lease.  Although  not  expressed  clearly 
nor  accurately  in  the  lease,  still  we  think  the  intentions  are 
shown,  by  the  leading  terms  and  conditions  of  the  lease  col- 
lectively considered  in  connection  with  the  nature  of  the 
transaction.  The  compensation  to  the  lessee  for  the  fence 
and  improvements  he  was  to  put  upon  the  place  is  not 
expressly  stipulated,  but  as  he  was  to  have  the  entire  crop 
raised  the  first  year  without  giving  the  lessor  any  portion^ 
and  as  the  stipulation  to  furnish  the  ground  is  immediately 
followed  by  one  from  the  other  party  to  make  the  improve- 
ments, it  may  reasonably  be  concluded  that  the  one  was 
given  in  consideration  of  the  other.  This  construction 
shows  a  fair  business  transaction  between  the  parties,  and 
is  by  no  means  repugnant  to  the  arrangement,  and  the 
language  of  the  lease. 
L    No  time  is  expressly  named  within  which  the  fence 
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•hould  be  bnilt ;  can  it  therefore  be  assumed  that  it  could 
be  deferred  till  the  end  of  the  lease?  Such  a  construction 
would  be  inconsistent  with  the  leading  object  of  the  contract 
The  fence  was  indispensable  to  the  raising  of  crops.  With- ' 
out  the  fence  no  benefit  from  the  lease  could  result  to  either 
party.  It  must  then  have  been  intended  as  a  condition  pre- 
cedent to  the  raising  of  even  the  first  crop.  There  was  then 
no  error  in  the  instruction  that  the  three  strings  of  fence 
were  to  be  built  so  as  to  protect  the  crops  of  1845,  and 
subsequent  years, 

2.  The  second  instruction  admits  of  no  doubt  It  is 
clear  that  if  Packer  abandoned  the  premises,  Cockayne  had 
a  right  to  the  possession  and  to  an  action  for  back  rents. 
By  action  of  the  parties  and  by  operation  of  law,  there  was 
a  surrender  of  the  premises,  but  not  a  relinquishment  of 
rent  then  due  and  unpaid.  The  evidence  set  forth  in  the 
bill  of  exceptions  shows  that  there  was  a  deficiency  of  four 
hundred  rails  and  of  one  hundred  stakes  in  the  fence  which 
was  to  have  bsen  made  for  the  first  year's  rent.  It  was  for 
the  value  of  those  rails  and  stakes  that  the  plaintiif  sought 
a  recovery  in  this  action. 

3.  An  objection  is  urged  to  the  action  in  this  form,  but 
as  proceedings  were  commenced  before  a  justice  of  the 
peace  where  strict  rules  of  pleading  are  not  enforced,  and 
as  this  objection  does  not  appear  to  have  been  raised  in  tlic 
district  court,  we  cannot  consider  it  a  sufficient  ground  to 
reverse  the  case. 

It  follows  fi'ora  the  above  views  that  the  third  instruction 
asked  was  correctly  'given,  and  that  the  plaintiff  could 
recover  the  value  of  the  rails  and  labor  necessary  to  com- 
plete tlie  fence  in  payment  of  the  first  year's  rent,  as  contem- 
plated in  the  lease. 

4.  It  is  also  assigned  for  eiTor,  that  the  court  refused  to 
instruct  the  jury,  as  requested,  ''that  the  plaintiff  could  not 
maintain  an  action  for  rents  payable  in  labor  or  property, 
until  a  demand  for  the  same  had  been  made  and  proved. 

8 
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Upon  this  point  the  comt  charged  that  such  demand  was 
not  aecessary  if  the  labor  or  property  was  payable  at  a  par- 
ticular time  and  place.''  "We  consider  this  ruling  correct 
and  sanctioned  by  the  current  of  authority.  No  reason,  we 
think,  can  be  assigned  either  in  law  or  in  fact  for  a  demand 
where  time  and  place  for  the  performance  of  labor  or  deliv- 
ery of  property  are  stipulated  in  the  contract.  The  case  of 
]\'yatt  V.  Bailey^  Morris,  396,  is  not  in  coniflict  with  this 
view.  In  that  case  there  was  no  time  or  place  fixed  for 
payment,  and  in  ©ther  cases  since  decided  by  this  court,  it 
has  teen  distinct^*'  held,  that  in  promises  for  the  payment 
of  specific  articles  at  a  given  time,  a  deinaTid  preliminary  to 
the  action  is  not  necessary. 

5.  Another  instruction  asked  was  that  defendant  had 
the  right  to  di8cha<rg3  the  rent  in  ciisb,  but  tlie  court  charged 
the  jury  that  this  could  not  be  done  without  plaintiff's  con- 
sent. This  point  appears  to  be  entirely  irrelevant  to  the 
issue  and  having  no  be'laring  upon  any  question  before  the 
jury,  they  needed  no  such  instruction.  Even  though  it 
expressed  a  correct  principle  of  law  abstractly  considered 
it  was  not  error  to  refuse  the  instruction  asked  unless  it  was 
applicable  to  some  point  involved  in  the  ipsue,  or  to  some 
(question  of  law  m.  dispute.  Courts  are  under  obligations  to 
meet  and  decide  every  legal  propoeition  that  arises  in  the 
trial  of  causes,  but  they  should  not  be  expected  to  instruct 
juries  upon  mere  abstract  propositions  :  1  Bana,  35 ;  8  ib. 
298  ;  4  Ham.  389^  Z  Wend.  75  ;  1  Mis.  97  ;  11  Wheat.  59; 
1  Halst  132  ;  7  J.  J.  Marsh.  194  ;  5  Watts  and  Serg.  CO ; 
3  Gil.  482  ;  ib.  644  ;  16  Ohio,  324. 

in  none  of  the  proceedings  below  do  we  see  error  suffi- 
ciently manifest  to  reverse  the  judgment. 

Judgment  afiirmed* 

M.  D.  Browning^  for  plaintiff  in  error. 

IL  W.  Starr^  for  defendant. 
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CocnRANB  V,  Ekowleb. 

A  motion  for  a  new  trial,  on  grounds  dehors  the  r«eorll»  abooM  W  anatained 

bj  extrinsic  proof. 

Error  to  Le^  IbiAriet  OourL 

Opinion  hy  Greenk,  J.  This  wae  an  action  of  aesumpeit 
commenced  by  Knowles  against  Codirane  before  a  justice 
of  the  peace  on  a  receipt  for  notes  tiflcen  for  colleciion. 
liefore  the  justice  the  suit  was  dismissed,  and  thereupon 
plaintiff  took  an  appeal. 

In  the  district  court  the  cause  was  submitted  to  a  jurj 
who  returned  a  verdict  for  the  plaintiff.  The  defendant 
tlien  applied  fcH*  a  new  trial,  but  the  court  overruled  the 
motion.  It  is  claimed  thirt  the  court  erred  in  this  a-uling. 
The  motion  and  the  xeasons  upon  which  it  is  founded 
arc  embodied  5n  a  bill  of  exceptions.  The  bill  also  con- 
tains the  statement  of  the  judge  that  the  defendant  pre- 
Rented  nothing  to  the  court  to  show  the  truth  of  the  reasons 
assigned  in  the  motion. 

As  the  principal  grounds  for  the  motion  are  dehors  the 
record,  they  should  have  been  establiahed  by  extrinsic  proof, 
l>cfore  they  could  influence  the  action  of  the  court 

Thcie  is  nothing  in  the  record  which  shows  error  in  tlie 
proceedings  below. 

Judgment  affirmed. 

Geo.  C.  Dixon^  for  plaintiff  in  error. 

B.  P,  Lowe^  for  defendant 
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NOSBIS  V.  Slauohtkb. 

A  raere  proraise  to  take  pari  of  a  debt  for  the  whole,  is  irithont  coDsidera" 

tion  and  void. 
A  contract,  merelj  executory,  and  withont  consideration,  cannot  be  enlbr  - 

ced ;  not  evea  as  a  coniprumise  for  the  settlement  of  a  family  diflical  ty. 
A  compromise  must  have  been  fiiirlj  and  reasonably  made  in  order  to  be 

enforced. 

« 

In  Equttt.    Appeal  from  Lee  Dldrict  Court 

Opinion  hy  Greene,  J.  Bill  to  enforce  an  agreement  to 
compromise  and  settle  all  disputes  between  the  parties  and 
to  stay  proceedings  at  law.  In  the  answer,  defendant 
Slaughter  admits  that  ho  obtained  a  judgment,  execution 
and  levy  against  Norris,  and  that  he  married  his  daugh- 
ter, but  denies  that  he  bound  himself  to  receipt  for  or 
satisfy  the  judgment ;  denies  that  he  agreed  to  give  com- 
plainant a  receipt  for  any  amount,  and  denies  the  con- 
tract set  forth  in  the  bill.  The  answer  admits  that  there 
was  some  talk  about  a  compromise  and  that  the  matter  was 
discussed  in  between  defendant  and  one  James  Craig, 
but  postively  denies  that  any  contract  was  ever  executed 
or  completed.    Decree  below  for  complainant. 

The  depositions  establish  the  fact  that  the  compromise 
referred  to  in  the  bill  and  answera,  was  not  executed  ;  that  it 
was  a  mere  executory  promise  to  release  judgment  upon  con- 
dition that  a  part  was  paid.  It  appeai-s  that  Slaughter  had  a 
judgment  against  Norris  for  over  §S00  ;  to  satisfy  which, 
Norris  was  to  give  a  note  for  §364,  and  settle  some  other 
claims  which  would  amount  in  all  to  about  ?C00.  As  Xorris 
in  part  performed  his  portion  of  the  contract,  it  is  claimed  that 
the  court  below  was  justified  in  rendering  a  decree  against 
defendant.  But  it  does  not  appear  that  Non-is  performed  any 
part  before  Slaughter  refused  to  consummate  the  airange- 
mcnt.    Besides,  Norris  had  done  nothing  which  he  could 
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not  readily  retrace  or  avoid.  No  new  or  additional  benefit 
resulted  to  Slaughter  from  this  execntory  contract  He 
derived  fJrom  it  no  benefit  to  which  he  was  not  before  enti- 
tied.  No  higher  security  or  additional  obligation  was  to  be 
given ;  but  a  judgment  was  to  be  surrendered  for  a  mere 
promissory  note  and  promise  to  settle  certain  claims  which 
in  the  aggregate  amounted  to  considerably  less  than  the 
judgment  Where  then  was  the  consideration  for  this  exe- 
ecutory  agreement?  Clearly  there  was  none.  The  maxim 
then  applies :    £a  nudo  facto  non  oritur  actio. 

The  doctrine  is  well  settled,  that  a  mere  promise  to  take 
part  of  a  debt  for  the  whole,  is  without  consideration  and 
void.  Tins  i«  mniversally  true  where  such  naked  promise 
18  merely  executory ;  and  it  has  been  so  held  repeatedly 
where  the  promise  is  executed.  13  John.  353  ;  9  ib.  338  ; 
I)  ib.  391 ;  14  Wend.  100 ;  5  Pick.  44 ;  2  Dum.  and  East 
£4,  27.    Smith's  Leading  C.  326,  330. 

We  are  not  prepared  to  go  to  the  extent  of  some  of  the 
New  York  cases  in  declaring  an  executed  contract  void  for 
want  of  consideration.  There  is  a  wide  distinction  between 
contracts  executed,  and  those  which  are  merely  executory. 
A  mere  promise  to  give  B.  $100  is  void  ;  but  a  gift  execu- 
ted to  B.  cannot  be  recalled.  So,  a  promise  to  cancel  a  debt 
pr  satisfy  a  judgment  of  8800,  upon  the  payment  of  $600, 
is  the  same  as  a  promise  to  give  §200,  without  considera- 
tion ;  but  an  executed  release  of  the  debt,  or  an  execute* 
satisfaction  of  the  judgment  upon  a  payment  of  the  $60A, 
may  be  regarded  as  an  executed  gift  of  the  remaining  $200, 
and  therefore  valid,  hj  many  of  the  authorifies,  even  this 
distinction  hafl  not  been  recognized,  and  still  we  can  see  no 
good  reason  why  it  should  not  prevail. 

But  as  the  contract  in  the  present  case,  was  merely  exe- 
cutory, and  was  without  consideration,  it  cannot  be  enforced. 
As  this  principle  has  already  been  adjudicated  by  this  court 
FrerUress  v.  Markle ;  2  G.  Greene^  653,  it  is  useleM  to 
€Alarge  upon  it  now^ 
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The  compromise  in  this  case,  it  is  contended,  presenta 
peculiar  claims,  for  the  interposing  sanction  of  equity, 
because  it  is  for  the  settlement  of  a  family  difficulty.  In 
such  a  case,  courts  of  equity  will  doubtless  go  further  to  sus- 
tain a  compromise,  than  they  would  under  ordinary  circum- 
stances ;  but  even  in  a  femily  compromise,  a  chancellor  will 
not  do  violence  to  an  established  ?ule  of  law ;  he  will  not 
enforce  an  executory  promise  made  without  consideration.. 
Such  a  compromise  must  have  been  "faiiiy  and  reasonably 
made  "  in  order  to  be  enforced.  1  Story's  Equity,  §  132. 
it  must  have  been  made.  It  must  have  been  fair  and  rea- 
sonable. But  in  the  present  case,  the  compromise  was  not 
made,  it  was  only  commenced ;  it  was  not  fair  and  reason- 
able, because  it  was  without  consideration. 

We  conclude  then,  that  the  equities  of  the  case  do  not 
justify  the  decree  rendered  in  the  district  court. 

Decree  reversed. 

C.  Mason  and  J.  (7.  IIaU<^  for  appellaat. 

Oeo.  (7.  Dioson  and  D.  EoreVy  for  appellee. 
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A  mmpkiint  ff>r  nnlairful  detainer  concluded  with  tbe  averment  "  that  aaid 
defendant  did  refuse  and  neglect  to  quit  such  posaesaion,  but  continued' 
V)  withhold  the  aame  from  plaintiff,"  4Jbc.,held  that  it  sufficiently  chargetf 
**  that  defendant  detained  the  premises  at  the  time  suit  was  commenced."' 
Defects  in  complaint  waived  bj  pleading  over,  and  cured  by  verdicts 
A  witness  not  required  to  state  the  very  language,  as  testified  by  a  deceased 
witiies» ;  but  should  give  the  substanee  of  aU^  his  testimon  j^ 
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Birereau  v,  St.  Amsnt. 


Erbor  to  Zee  District  Court 

Opiniofi  hj  Greene,  J.  An  action  of  unlawful  detainer 
commenced  by  Mary  L.  St.  Ament  against  John  Rivereau, 
before  a  justice  of  the  peace  ;  and  on  appeal  to  the  district 
court,  the  defendant  was  found  guilty  of  the  unlawful 
detainer,  and  restitution  of  the  premises  was  ordered. 

After  the  verdict  in  the  district  court,  a  motion  was  made 
for  a  new  trials  and  it  is  no»v  contended  that  the  court  erred 
in  overruling  the  motion. 

1.  Because  the  complaint  is  defective,  as  it  does  not  state 
that  defendant  detained  the  premises  at  the  time  suit  was 
commenced.  The  complaint  contains  every  material  aver- 
ment required  by  statute,  and  alleges  in  conclusion  that 
"said  defendant  did  refuse  and  neglect  to  quit  such  posses- 
sion, but  continues  to  withhold  the  same  fi*om  plaintiff,"  &c. 
We  think  then  tliat  the  complaint  ift  sufficient.  But  if  it 
was  defective  to  the  extent  claimed  by  counsel  it  was  waived 
by  his  plea  ta  the  merits  and  cured  by  the  verdict. 

2.  It  is  claimed  that  the  court  erred  in  overruling  the 
motion^  because  a  witness  was  permitted  to  state  the  testi- 
mony on  the  trial  betbre  the  justice,  of  a  witness  who  sub- 
sequently died,  after  witness  said  he  could  not  give  the 
statement  of  the  deceased  witness  in  his  own  language. 

It  appears  by  the  bill  of  exceptions^  that  the  witness 
said  that  he  could  give  the  substance  of-  the  deceased 
witnesse's  testimony  in  reference  to  rent^  but  could  not 
give  it  in  his  language.  The  subetance  of  the  testimony 
is  all  that  could  be  required.  The  very  words  of  a  deceased 
witness  could  seldom  be  remembered,  and  if  required,  it 
would,  in  effect,  exclude  testimony  of  this  character. 
It  is  true  that  formerly  the  rule  prevailed,  that  the  wit- 
nness  must  repeat  the  precise  words  testified  by  a  deceased 
witness  on  a  ibrmer  trial.    Bat  courts  soon  found  it  neces- 
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sary  to  depart  from  this  Btrictncss.  It  is  now  considered 
sufficient  if  the  witness  is  able  to  state  the  substance  of  all 
that  was  sworn,  bj  deceased  witness,  on  the  former  trial. 
Cornell  v.  Oreen^  10  Serg.  and  R  14, 16 ;  Cheas  v.  CheMy 
17  ib.  409,  412  ;  Jackacn  y.  Baileyy  2  Johns.  17.  GreenL 
Ev.  §  165. 

The  other  objections  urged  to  the  proceedings  below  ai% 
considered  immaterial. 

Judgment  affirmed. 

Z.  H.  JSeews^  for  plaintiff  in  error. 

H.  P.  I/ADCy  for  defendant 


CooPEB  V,  Abmbtbono. 

An  action  of  partition  should  be  brought  up  bj  writ  of  error,  and  not  by 
appeal. 

The  action  of  partition  a  mixed  proceeding*  of  lav  and  equity,  in  which  th* 
equity  powers  aie  made  subserrient  to  the  statute  and  to  common  law 
rules. 

Partition  suits  can  be  adjudicated  in  the  supreme  court  om  errors  at  law 
only. 

The  law  and  equity  Jurisdiction  of  the  supreme  court  should  be  kept  dis- 
tinct, under  the  constitution. 

Law  and  equity  not  to  be  blended  in  the  same  action* 

Whether  the  grantor  of  a  deed  was  a  minor,  is  a  question  of  fact  to  be  deci- 
ded  by  a  jury.  If  decided  by  the  court,  it  will  be  presumed  that  tha 
question  was  by  agreement  submitted  to  the  court,  and  that  tbe  court 

.  decided  correctly. 
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Ereob  to  J)es  Moines  District  Court. 

Opinion  hy  Greene,  J.  This  suit  was  commenced  by 
John  H.  Annstrong,  against  Edwin  H.  Cooper  and  otliers 
for  a  partition  of  real  estate.  The  petitioner  derived  title  to 
the  lots  in  controversy,  by  a  deed  from  E.  IL  Cooper,  who 
in  the  court  below  resisted  the  partition  on  the  ground  thai 
at  the  time  he  executed  the  deed  to  Armstrong  he  was 
tinder  twenty-one  years  of  age.  Depositions  were  taken  by 
both  parties  in  relation  to  the  alleged  minority.  Tlie  court 
found  for  plaintiff  and  rendered  a  judgment  of  partition. 

'Jhe  case  is  brought  to  this  court  by  appeal.  It  should 
have  come  by  writ  of  error.  Kev,  Stat.  465,  §  68, 64.  But 
as  it  is  agreed  by  counsel  that  tlie  case  shall  be  considered 
here  on  writ  of  error,  we  will  entertain  jurisdiction. 

Before  proceeding  to  the  merits,  a  preliminary  question 
must  be  determined.  Should  we  try  the  case  anew  as  in 
equity,  or  upon  errors  at  law  ? 

We  have  already  decided  in  WriglU  v.  Marshy  Lee  and 
Delavan  ;  2  G.  Greene,  94,  106,  that  in  partiton  proceed- 
ings the  jurisdiction  of  the  district  court  is  three  fold. 

1.  Cumulative  and  special  as  created  by  statnti^ 

2.  Ilaving  full  chancery  attributes,  except  as  otherwise 
provided  by  the  act. 

3.  General  common  law  authority  so  far  as  it  could  be 
exercised  with  the  two  preceding  powers.  It  is  a  mixed 
proceding,  but  still,  one  in  which,  the  exercise  of  equity 
powers,  is  made  subordinate  to  the  statute,  and  to  common 
law  rules. 

By  the  act,  the  court  is  authorize  J  to  exercise  equity  pow- 
ers except  as  therein  otherwise  provided  ;  and  still  most  of 
tlie  proceedings  provided  by  the  act,  are  at  law,  and  not  in 
cliancery. 

Beaides,  the  act  makes  no  provision  for  a  trial  anew  in 
n 
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the  supreme  court,  or  for  an  appeal  as  in  equity  practice. 
But  it  provides  that  upon  any  final  judgment  "  a  writ  of 
error  may  be  brought  by  any  of  the  parties  to  such  judg- 
ment either  jointly  or  separately,  in  the  same  manner  as  in 
])er8onal  actions  ;"  and  also,  that  "  errors  may  be  assigned 
upon  sucli  writ  for  any  erroneous  adjudication  upon  tlie 
rights  of  any  of  the  respective  parties,  and  the  court  shall 
direct  tlie  person,  whose  interest  is  affected  by  such  adjudi- 
cation to  appear  in  such  cases  as  a  defendant  in  error" 
Rev.  Stat.  §  63,  C}^.  Such  a  case  cannot  conie  before  us  as 
an  appeal  in  chancery.  It  can  only  come  on  error,  "  as  in 
j)ersonal  actions,"  and  only  tried  "for  any  erroneous  adjudi- 
cation/' and  the  party  affected  by  the  adjudication  and  who 
does  not  sue  out  the  writ  of  error  is  to  appear,  "  as  a  defen- 
dant in  error."  Tikis  court,  then,  is  only  authorized  to  adju- 
dicate partition  suits,  on  errors  at  law. 

By  the  constitutian  of  Iowa,  a  marked  distinction  is  made 
between  law  and  equity.  In  this  court  at  least  the  two 
jurisdictions  should  be  kept  distinct  and  ifcot  be  confounded. 
.Vrt.  5,  §  3  of  constitution,  declares  that  "  the  supreme  court 
shall  have  appelate  jurisdiction  only  in  all  cases  in  chancery, 
and  shall  constitute  a  court  for  the  correction  of  errore  at 
law,  under  such  restrictions  as  the  general  assembly  may 
by  law  prescribe."  Code  553.  Under  our  territorial  organic 
law,  the  two  jurisdictions  were  separate  and  independent 

The  general  assembly  have,  as  we  have  shown,  prescribed 
a  restriction,  upon  the  jurisdiction  of  this  court  in  partition 
g  jits,  to  the  effect  that  it  shall  be  for  the  correction  of  arrow 
at  law. 

The  distinction  which  we  here  make  in  relation  to  the  law 
and  equity  jurisdiction  of  this  court,  is  fully  sustained  in 
Bennett  v.  Butterworth  ;  11  Howard,  669.  In  that  cas©  it 
was  held  that  as  the  constitution  of  the  United  States  has  rec- 
ognized the  distinction  between  law  and  equity,  it  must  be 
observed  in  the  federal  courts.  This  distinction  is  recogni- 
led  in  Art  3,  §  2.    Which  declares  in  relation  to  the  suprema 
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and  inferior  federal  courts,  tha*  "the  judicial  p©wer  shall 
eTtend  to  all  cases  in  law  and  equity  arising  under  the  con- 
stitution," &c.  The  constitution  of  tins  state  goes  further, 
and  makes  the  distinction  more  obvious,  not  only  in  our 
supreme  court,  but  also  in  the  district  courts  and  before 
justices  of  the  peace.  See  constitution,  Art.  6,  §  3-4,  and 
Art  11,  §  1.  Bat  so  far  as  this  court  is  concerned,  it  is 
dear,  that  the  constitution  does  not  authorize  legal  and 
equitable  claims  to  be  blended  together  in  one  suit.  Here, 
a  legal  title  must  be  determined  by  rules  of  law,  and  an 
equitable  right  by  chancery  jurisprudence. 

As  this  case  can  only  be  adjudicated  on  errors  at  law  the 
only  question  to  be  considered,  is,  did  the  court  below  err  in 
receiving  as  evidence,  the  deed  made  by  Edwin  H.  Cooper 
to  John  II.  Armstrong?  This  deed  was  objected  to  on  the 
ground  tlmt  it  was  executed  by  Cooper  while  a  minor,  and 
was  disaffiiTned  by  him  after  he  became  of  age;  The  deed 
was  executed  August  22,  1848^  and  the  notice  of  disaffirm- 
ance was  served  May  4, 1849. 

Was  the  grantor  a  minor  at  the  date  of  the  deed,  is  a 
question  of  fact,  and  an  issue  upon  it  in  a  partition  suit, 
should  be  tried  by  a  jury,  unless  the  parties  interested  shoiild 
otherwise  agree.  Eov,  Stat.  461,  §  16.  As  this  issue  was 
not  submitted  to  a  jury,  we  must  presume  that  the  parties 
agreed  to  have  it  tried  by  the  court.  Upon  the  evidence, 
the  court  found  that  the  grantor  was  not  a  minor  as  alleged 
and  thereupon  admitted  the  deed. 

This  finding  must  be  regarded  as  a  verdict,  and  the  ques^ 
tion  presents  itself,  is  there  anything  of  record  which  will 
justify  its  disturbance?  The  only  objection  urged  is  that 
the  depositions  which  are  admitted  as  of  record  in  the  case, 
do  not  sustain  the  finding.  Even  if  this  was  true,  it  could 
not  avail  the  plaintiff  in  error,  because  he  took  no  exception 
to  the  verdict  or  finding  of  the  court  below.  He  does  not 
«faow  that  all  the  proof  is  before  us.  lie  did  not  demur  to  tlie 
evidence,  nor  move  for  a  new  trial,  nor  for  a  judgment  nof^ 
fbftcuUe  veredicto* 
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Finally,  thero  w  nothing  of  record  which  shows  error  in 
tlie  proceedings,  and  the  maxim  must  prevail — omnia  jn'oe/m- 
murUer  vite  esse  acta — "  all  acta  are  presumed  to  be  rightl  j 
done ''  until  the  contrary  is  shown. 

Judgment  affirmed. 

J.  C.  IMl  and  <7.  H.  Phelps^  for  plaintiff  in  error. 

C.  Mason  and  D.  Borer^  for  defendant 


Ceow  v.  Fkknch. 

If  tbe  nppcllant  neglects  to  file  his  recognisanee,  in  the  district  etmri, 
within  thti  time  granted,  it  is  not  error  in  the  court  to  dismim  the  appeml. 

Erkoh  to  Lee  District  Court 

Opinion  by  Greenk,  J.  Assumpsit  on  a  promissory 
note.  Action  before  a  justice  of  the  peace.  Judgment  for 
|)hiintift,  and  an  appeal  taken  to  tlie  district  couit. 

In  that  court,  a  motion  was  made  to  dismiss  the  appeal  on 
Ihe  ground  that  a  sufficient  appeal  bond  had  not  been  filecL 
It  was  therefore  ruled  that  the  appellant  should  file  new 
recognizance  by  the  time  the  case  was  reached  in  order,  or 
that  the  appeal  should  be  dismissed.  The  rule  not  having 
l)oen  obeyed,  the  appeal  was  accordingly  dismissed.  On 
ftlie  next  day,  counsel  moved  to  have  the  cause  reinstated, 
upon  filing  sufficient  recognizance,  but  tliis  motion  was 
overruled.  It  is  now  contended  that  the  court  erred  in 
dlnmissing  the  appeal. 

There  is  no  foundation  for  the  objection  urged.  The 
court  could  not  have  decided  differently  under  the  statutes. 
An  opportunity  was  afforded  the  appellant  to  perfect  lut 
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recognizance.  The  statute  provides  that  no  appeal  shall  \m 
dismissed  on  account  of  a  defective  recognizance,  "  if  the 
q>pellant  will,  before  the  motion  to  dismiss  is  determined 
enter,  before  the  district  court,  into  such  recognizance  as  ho 
ought  to  have  entered  into  before  the  allowance  of  th« 
appeal  and  pay  all  costs  that  shall  be  incurred  bj  reason 
of  such  defect  or  omission.''    Eev.  Stat.  335,  §  11. 

The  fact  that  the  case  came  on  for  hearing  sooner  than 
counsel  advised  or  expected,  and  during  his  absence  from 
court,  is  not  sufficient  reason  for  neglecting  to  comply  with 
this  statute,  within  the  ruling  of  the  court.  In  this  case  ihm 
new  recognizance  was  not  filed  in  time,  nor  does  it  appear 
tibat  the  necessary  costs  were  paid.  The  filing  of  a  new 
recognizance  the  day  after  the  cause  was  disposed  of  and 
the  absence  of  appellant's  attorney  at  the  trial  are  not  suffi- 
cient reasons  for  disturbing  the  sound  discretion  of  the  court 
below,  in  refusing  to  reinstate  the  case. 

Judgment  affirmed, 

Ji  C.  SicUj  for  plaintift'  in  error. 

Geo.  C.  Dixon^  for  defendant. 


RiFB  r.  Inohbam. 

Tlitt  clerk  may  Msen  damages  under  such  computation  as  tlia  cooft  msf 
direct.  Id  a  case  where  the  (acts  were  submitted  to  the  court 

Erkge  to  Des  Moines  District  Court. 

Opinioyi  hy  Gbsenb,  J.     Assumpsit  on  promissory  note. 
J'adgment  for  the  plaintiff.   , 
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The  only  error  complained  of  is  that  the  derk  afisessed 
damages.  It  appears  that  the  parties  submitted  the  eanse 
to  tlie  court  and  it  being  adjudged  that  the  plaintiff  was 
entitled  to  recover  on  the  note,  the  court  ordered  the  derk 
to  assess  damages.  In  this  proceeding  we  think  there  is  no 
error.  The  record  denotes  an  agreement  of  the  parties  to 
submit  the  facts  in  the  case  to  the  court.  This  is  authorized 
by  statute.  Eev.  Stat.  470,  §  9.  The  court  decided  the 
question  at  issue  and  directed  a  computation  of  damages. 
This  having  been  done  under  direction  of  the  judge,  by  his 
clerk,  was  virtually  tlie  action  of  the  court  and  is  all  the 
statute  requires.  Judgment  affirmed. 

D.  liorer,  for  plaintiff  in  error. 

Grimes  and  Starr^  for  defendaart. 


ViLSox  et  al.  v.  IvNiGnr. 

A  defective  notice  cured,  by  going  to  trial  on  tbc  rnorits,  witliout  cxceptiom 
to  the  ruling  of  the  court  in  relation  to  the  notice. 

When  A  trial  is  required  witliin  fire  days  after  notice,  a  riOticc  on  tb^ 
fifteenth  brings  the  twentieth,  irithin  the  five  days. 

^here  an  appeal  bond  is  not  in  form  or  substance  a  recognisance  such  as  is 
required  by  statute  for  appeals  from  justices  of  the  peace,  it  is  error  to 
render  judgment  against  the  sureties  in  the  summary  method  directed 
■gainst  sureties  in  a  recognixance.    Her.  Stat  33G.  (  16. 

Erkoe  to  Lee  District  Court. 

Opinion  hy  Geeekk,  J.  This  proceeding  was  oommenced* 
nnder  the  statute  bj  Curtis  Knight  who  claimed  good* 
levied  upon  by  virtue  of  a  writ  of  attachment  The  plainr 
tiff  obtained  judgment  before  the  justice  of  the  peace.  Tb» 
•cause  was  tiJcem  hj  appeal  te  ^e  district  coort  where  tbo 
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defendant  moved  to  dismiss  the  suit,  alleging  that  legal 
notice  had  not  been  given  by  the  claimant,  and  that  the  jus- 
tice had  not  fixed  the  lime  for  trial  within  five  days  after 
the  claim  was  filed  in  his  oiBce,  as  provided  by  statute. 
Eev.  Stat.  332,  §  12. 

Before  this  motion  was  filed  there  appears  to  have  been 
a  rule  on  the  justice  to  perfect  his  returns  and  while  the 
motion  was  uuder  advisement  the  rule  was  answered,  and 
a  corrected  transcript  filed.  The  original  and  amended 
returns  contain  sufficient  to  show  that  legal  notice  had  been 
given.  The  court  therefore  very  properly  overruled  the 
motien  to  dismiss.  But  if  the  notice  had  not  been  sufficient, 
the  plaintiff'  in  error  waived  the  objection,  by  going  to  trial 
in  the  district  court  upon  the  merits,  witliout  reserving 
any  cvception  to  the  ruling  of  the  court  upon  the  motion. 
This  implied  acquiescence  in  that  decision,  removes  the 
other  objection  that  tJie  day  had  not  been  fixed  for  trial 
within  t!ie  time  limited  by  law.  Besides,  tlie  day  fixed  for 
trial  was  within  five  days  after  the  day  on  whicli  the  notice 
was  tiled.  The  notice  was  filed  on  the  fifteenth,  and  the 
twentieth  of  the  same  month  was  the  day  ^of  trial.  Exclude, 
agreeable  to  the  tbrmer  ruling  of  this  court,  the  day  of 
tiling,  and  the  day  of  trial  still  comes  witliin  the  tive  days. 

The  judgment  against  said  Jones  D.  Wilson  in  the  court 
below  is  therefore  affirmed.  But  as  judgment  was  also  ren- 
dered against  his  securities  in  the  appeal  l)ond,  and  as  this 
^jndis  not  in  form  or  substance  a  recognizance  entered 
into  before  the  justice,  and  attested  by  him  as  provided  by 
law,  Rev.  Stat.  334,  §  2,  5,  and  as  the  statute— p.  .^G,  g 
16, — ^authorizes  judgment  on  ai)i)eal  against  securities  in 
aoch  recognizance  only,  the  judgment  as  to  Beeves  and 
Johnson,  as  securities  in  I3ie  bond,  is  reversed  at  the  cost  of 
defendant  in  error.  Judgment  reversed. 

Z.  12.  lieevesy  for  plainfi£&  in  error. 

€L  Mason  and  D.  F.  MiUery  for  defendant 
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Garrktson  V.  Vanloon. 

In  equity,  time  not  asually  regarded  u  essential,  where  circnrostances  i^t  a 

reasonable  nature,  prevent  performance  within  the  time  stipniatod. 
Time  may  be  made  material  by  express  agreement,  or  by  the  nature  of  the 

contract  if  so  intended  by  the  partie»». 
When  a  bill  is  not  sworn  to,  nor  supported  by  proof,  the  facts  arerred  la 

the  answer  and  sworn  to,  are  to  be  taken  as  true  upon  all  f>oints  respoa- 

si^o  to  the  bill. 
Interest,  not  always  an  equivalent,  for  default  of  prompt  payment 
In  equity,  as  at  law,  the  intentions  of  parties  should  prevail  in  such  cases 

and  when  the  time  of  performance,  appears  to  be  a  distinct  or  essential 

feature  in  the  contract,  it  should  be  enforced. 
A  bill  for  specific  performance  should  be  dismissed,  if  complainant  does  nut 

aver  performance,  or  an  olfer  to  perform  his  part,  of  the  contrac\ 

In  Equity.    Appeal  from  Des  Homes  District  Court. 

Opinion  hy  Greene,  J.  Bill  for  specific  performance 
fibd  in  the  district  court  of  Henry  County  by  Joseph  Fer- 
guson against  John  Vanloon.  Previous  te  trial,  the  death 
of  Ferguson  was  suggested,  and  Garretson  as  administra- 
tor substituted.    Venue  changed  to  Dea  Moines  County. 

The  bill  alleges  that  on  the  fifth  day  of  April,  1841,  Van- 
loon  sold  to  Ferguson  the  east  half  of  south-east  quarter  of 
section  twenty-seven  in  township  seventy,  north  of  range 
six  west  containing  eighty  acres  ;  and  executed  a  title  bond 
conditioned  in  substance  that  if  Ferguson  should  pay  hi* 
promissory  note  given  for  the  purchase  money,  amounting 
to  one  hundred  and  twenty-six  dollars  and  fifty  cents,  on  or 
before  the  fifth  of  October,  1841,  thereupon  Vanloon  should 
execute  to  him  a  good  and  sufiicient  warranty  deed  for  th« 
land.  The  bill  also  states  that  complainant  made  valuable 
improvemems  upon  the  land  ;  that  defendant  extended  the 
time  of  payment  specified  in  tlie  bond  until  April  4,  1842; 
that  the  true  consideration  was  one  hundred  and  six  dollan 
insteai  of  one  hundred  and  twenty-six  dollars  and  fifty 
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cents  as  mentioned  in  the  bond  :  the  snrplus  twenty  dollars 
being  intended  as  penalty  :  that  October  :28, 1841,  he  turned 
out  a  horse  to  Vanloon  worth  fifty  dollars  or  more,  the 
price  of  which  was  to  be  credited  on  the  bond,  and  avers  a 
readiness  to  pay  the  balance  of  tlie  purchase  money.  The 
bill  appears  to  have  been  filed  May  12,  1842.  The  allega- 
tions therein  are  not  supported  by  uttidavit. 

The  answer  of  Vanloon  denies  the  allegation  in  the  bill, 
tliat  the  true  consideration  was  to  be  one  hundred  and  six 
dollars,  instead  of  one  hundred  and  twenty-six  dollars  and 
fifty  cents,  and  alleges  that  there  was  no  other  contract  than 
that  set  forth  in  the  bond  '•  that  the  said  sum  of  one  hun- 
dred and  twenty-six  dollars  and  fifty  cents  was  the  price 
agreed  to  be  paid  by  said  Ferguson,  and  that  by  mutual 
agreement,  time  was  made  material  in  said  contract ;  that 
on  the  said  fifth  day  of  ()ctober,  1841,  Ferguson  utterly 
failed  to  pay  any  portion  of  said  consideration  money  ;  but 
that  October  28,  1841,  he  went  to  him  and  offered  to  waive 
all  forfeiture  resulting  from  his  failure  to  pity  at  the  time 
stipulated,  and  that  he  would  then  convey  the  land  to  Fer- 
guson, if  he  would  pay  the  amount  agreed  upon  in  the 
bond !  but  Ferguson  professed  an  inaljility  to  pay  at  that 
time,  and  thereupon  proposed  conditions,  to  extend  the  time 
of  payment  until  April  4,  1842,  by  indorsement  on  the 
bond,  und  then  and  there  turned  out  a  horse  in  part  pay- 
ment, with  the  undei*standing  that  the  price  should  be  twen- 
ty-five dollars,  to  be  indoreed  upon  the  bond,  with  the  exten- 
sion of  payment :  that  the  horse  was  sold  to  him  at  the  low 
price  of  twenty-five  dollars  as  an  inducement  to  extend  the 
time  of  payment  without  interest ;  that  said  Ferguson  has 
wholly  failed  to  pay  any  other  portion  of  said  consideration 
money,  and  denies  that  be  c^vcr  tendered  or  professed  a 
willingness  to  pay  the  amount  due,  and  also  denied 
that  any  improvement  of  value  was  made  upon  the 
land.  The  answer  is  properly  swoia  to,  and  no  portion 
of  it  disproved  by  any  exhibit  or  deposition.  In  this 
9 
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condition,  ihe  cause  was  submitted  to  the  court,  and  the  bill 
dismissed. 

The  principal  objection  urged  to  this  decision  is  founded 
upon  the  hypothesis,  that  time  was  not  made  a  material 
part  of  the  contract.  This  assumption  is  mainlj  derived 
from  the  rule,  that  courts  of  equity  do  not  regard  time  as 
essential,  in  a  contract,  where  circumstances  of  a  reasonable 
nature,  have  prevented  a  party  from  strict  compliance  in 
that  particular.  But  this  rule  is  by  no  means  universal. 
Time  may  be  made  material  either  by  express  agreement 
or  by  the  peculiar  nature  and  conditions  of  the  contract 
If  to  any  substantial  degree  it  becomes  material  to  the 
rights  and  interest  of  the  parties,  or  if  expressly  stipulated, 
time  then  becomes  an  important  ingredient,  and  would  now 
be  generally  regarded  by  courts  as  of  the  essence  of  the  con- 
tract. LUnjd  V.  ColUU,  Bro.  Ch.  Cas. ;  4  Ves.  686  ;  6  ib. 
722,  818  ;  13  ib.  225 ;  2  Brock.  185  ;  14  Peters  173 ;  2  Edw. 
78  ;  4  John  Ch.  559 ;  7  Paige  22  ;  8  ib.  61 ;  3  Leigh  161. 
Soott  V.  Field,  7  Ohio,  44^]. 

In  this  case  it  api)ears  to  have  been  uniformly  the  inten- 
tion of  the  parties  to  make  time  an  essential  part  of  the 
contract  The  bond  explicitly  requires  Ferguson  to  pay 
his  promissory  note  of  one  hundred  and  twenty-six  dollars 
and  fifty  cents,  by  the  fiftli  day  of  October,  1841,  and  if 
paid  on  or  before  that  time,  the  said  Vanloon  shall  there- 
upon make  a  good  and  sutiicient  warranty  deed  for  the 
land.  The  subsequent  conduct  of  the  parties  shows  the 
interpretation  they  placed  upon  this  language.  It  should 
be  observed,  that  the  bill  is  not  supported  either  by  afiida- 
Tit  or  proof,  and  therefore  the  tacts  averred  in  the  answer, 
and  sworn  to,  are  to  be  taken  as  conclusive  upon  all  points 
responsive  to  the  bill.  It  appears  then,  that  Ferguson 
regarded  the  conditions  of  the  bond  as  having  been  for- 
feited, and  in  order  to  obtain  a  renewal  of  them  till  April 
4, 1842,  he^sold  Vanloon  a  horse  for  less  than  his  value. 
The  application  to  have  the  bond  renewed  proves  conclu- 
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iirelj  that  Ferguson  regarded  time  as  an  important  element 
in  tbe  contract  The  time  of  payment  in  sudi  contracts 
frequently  has  a  controlling  dnUnepce.  A  party  is  often 
induced  to  sell  valuable  property  at  a  price  considerably 
less  than  its  real  value,  in  order  to  obtain  the  money  upon 
a  particular  day  to  meet  «ome  engagement,  or  secure  some 
object  of  immediate  importance,  an^  which  might  be 
entirely  frustrated  il*  the  payment  should  not  be  made  as 
stipulated  in  the  contract.  A  failure  of  payment  at  the  time 
agreed  upon,  under  many  circumstances,  would  defeat  the 
very  object  which  induced  the  ^ale,  and  tiierefore  the  con- 
tracting party  could  not  be  placed  in  the  situation,  he  would 
have  occupied,  if  the  contract  had  been  performed.  In 
such  cases,  the  theory,  that  interest  is  a  fair  equivalent  for 
non-payment  at  the  agreed  time,  falls  far  short  of  the  real- 
ity. The  daily  exj)erience  of  business  life  proves  that  such 
disappointments  cannot  be  compensated,  by  any  established 
rule  of  interest.  We  think  therefore,  that  reason  and  jus- 
tice call  loudh*^  upon  courts  of  equity,  as  well  as  courts  of 
law  to  secure  the  intentions  of  parties,  in  such  cases.  When 
tlie  time  of  performance  appears  to  be  a  distinct  or  essen- 
tial feature  in  th$  contract,  it  should  be  considered  mate- 
rial, and  be  enforced. 

But  there  are  other  reasons  in  this  case  which  fully  jus- 
tified the  court  below  in  dismissing  the  bill.  There  is  noth- 
ing to  show  that  the  complainant  at  any  time  performed  his 
part  of  the  contract,  or  placed  himself  in  a  position  to 
•demand  a  specific  performance.  The  answer  shows  that 
Ferguson  not  only  failed  to  pay  the  money  on  the  fourth  of 
April,  1842,  but  also  that  he  never  tendered  nor  offered  to 
tender,  the  money  after  that  time. 

A  court  of  equity  will  not  grant  a  specific  performance 
•of  a  contract  to  a  party  until  he  has  done  his  duty  and  hav- 
ing called  upon  the  other  party  to  perform,  meets  with  a 
i*efusal.  Had  the  money  been  tendered,  it  is  probable  that 
ihe  deed  would  have  been  made,  and  the  cost  and  trouble 
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ofthoBuit  avoided,  or  had  the  money  been  tendered  and 
the  deed  refused,  there  would  have  been  some  groucd 
for  equity  jurisprudenoie.  As  the  party  has  not  plaeed  him- 
ieLf  in  a  position  for  equitable  interposition  he  must  be  left 
to  hiR  remedy  at  law. 
The  ilecree  appealed  from  is  therefore  aflBrmed  with  costs. 

Decree  affirmed. 

J,  C.  SaU  and  C.  Mason^  for  appellant. 

H.  W,  Starr^  for  appellee. 
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An  assessment  book,  not  admitted  in  evidence,  in  part  proof  of  a  tax  title, 
without  first  showing  the  appointment  of  the  equalizing  officers.  Greene, 
J.  eantra. 

A  tax  sale,  not  legal  unless  all  the  requirements  of  the  statute  have  been 
strictly  performed 

Kothing  can  be  presumed  in  favor  of  the  proceedings  of  officers,  in  order  t* 
sustain  a  tax  title.    Greene,  J.  contra, 

A  tax  deed  for  delinquent  taxes  of  1843,  not  admissible  in  evidence,  with- 
out proof  of  the  assessment,  collector's  return,  <bc. 

Under  the  revenue  laws  of  1844,  lands  are  not  subject  to  sale  for  taxes,  until 
three  years  after  the  taxes  have  become  due,  and  remain  unpaid.  AUe 
T,  rA«  StaU,  1  0.  Greene,  225,  contra. 
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Ebbob  to  Van,  Buren  District  Court. 

Opinion  ly  Kinwet,  J.  This  is  an  action  of  right,  brought 
bj  Babcock,  to  recover  possessioon  of  lot  six,  in  block  on« 
in  the  city  of  Farmingtbn.  Plea,  general  issue ;  jnry  trials 
and  verdict  lor  plaintiff.  A  bill  of  exceptions  was  taken  by 
the  plaintiff,  from  which  it  appears  that  in  order  to  establish 
his  right  to  said  lot,  he  introduced  a  patent  from  the  Unit^ 
States  to  one  Abel  Gallard,  which,  embraced  the  lot  in  con- 
troversy. The  plaintiff  showed  a  conveyance  frora^  Gallard 
to  Bateman,  from  Bateman  and  wife  to  Thomas  J.  Babcock, 
from  Babcock  to  Benjamin  and  wife,  and  from  said  Benja- 
min and  wife  to  piaintifl^  by  deed  bearing  date  April  17, 
1845.  He  then  proved  the  defendant  in  possession  ;  and, 
having  introduced  testimony  in  relation  to  the  rents  and 
profits,  rested. 

The  defendant  then  proceeded  with  his  testimony,  premi- 
•ing  that  he  relied  upon  tax  titles  imder  two  different  sales 
and  deeds.  He  first  offered  to  introduce  tlie  assessment 
book  for  said  county  of  Van  Buren,  for  the  year  1843  ;  said 
lot  six  constitutes  a  part  of  said  assessment  roll.  The  defen- 
dant proposed  to  follow  this  up  with  the  atter  acts  of  the  reve- 
nue oflicers  of  the  county,  so  as  to  make  out  a  tax  title  to 
the  lot,  under  a  sale  for  the  taxes  due  thereon,  for  the  year 
1843.  To  the  introduction  of  which  plaintiff  objected,  until 
it  was  shown  that  certain  .pereons  had  been  appointed  in 
accordance  with  the  requirements  of  the  seventh  section  of 
an  act  to  provide  for  assessing  and  collecting  county  and 
territorial  revenue,  approved  February  13, 1S43,  to  act  in 
conjunction  with  the  assessor  in  equalizing  assessments,  and 
that  they  tiled  their  report.  His  objection  the  court  sus- 
tained, and  the  appraisement  roll  was  not  received  or  pei»- 
xuitted  to  be  read,  as  the  defendant  did  not  propose  to 
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accompany  the  assessment  with  proof  of  such  appointment, 
to  which  the  defendant  excepted.  The  defendant  then 
oflferel  to  introduce  a  collector's  deed  for  said  lot  six,  execu- 
ted in  accordance  with  a  sale,  made  for  the  delinquent  taxes 
due  for  the  said  year  1843,  dated  June  10, 1848,  unacconrr 
panied  by  proof  of  any  preliminary  steps  of  assessment, 
warrant  or  collector's  return  of  delinquent  list,  to  which 
plaintiff  objected  and  the  court  sustained  the  objection. 

The  defendant  then  offered  to  introduce  a  treasurer's  deed 
for  said  lot,  dated  June  27, 1847,  from  which  it  appeared 
that  at  the  May  term,  1847,  of  the  district  court,  the  state  of 
Iowa  recovered  judgment  against  said  lot,  among  others,  for 
the  taxes,  interest  and  cost  due  the  state,  for  the  year  1844- 
Upon  an  order  of  sale,  the  said  lot  was,  on  the  27th  of  May, 
struck  off  and  sold  to  the  defendant  To  the  introduction 
of  this  deed  the  plaintiff  objected,  on  the  ground  that  it 
ahould  be  preceded  by  evidence  of  the  assessment  of  taxefi 
for  that  year,  and  of  the  warrant  of  the  treasurer,  and  of  the 
return  of  the  delinquent  list,  and  also  on  the  ground  that 
the  deed  was  not  prima  J^acie  evidence  of  the  regidarity  of 
the  proceedings.  These  objections  were  overruled.  Plain- 
tiff then  objected  to  the  deed  for  the  reason  that  upon  the 
face  thereof,  it  appeared  to  be  void  in  this,  that  the  report 
of  the  treasurer  of  the  delinquent  list,  and  the  judgment  of 
the  court  and  order  of  sale,  were  made  before  the  time  lim- 
ited and  provided  by  law.  That  no  return,  judgment  and 
order  of  sale  could  legally  take  place  until  one  year  from  the 
time  mentioned  in  said  deed  ;  which  objection  the  court  sus- 
tained, and  rejected  the  evidence  offered  by  the  defendant 

These  rulings  of  the  court  are  assigned  for  error.  They 
present  three  questions  for  adjudication. 

1.  Was  the  testimony  offered  by  the  detendant  unaccom- 
panied by  evidence  showing  the  appointment  of  certain 
persons  to  act  with  the  assessor  in  equalizing  the  assessment, 
und  without  evidence  that  they  filed  their  report,  proper!? 


136  OTTUMWA.    JUITB,    1851. 

Soott  V.  Baboock. 

2.  Was  proof  of  the  asBessment,  warrant  and  collector's 
return  of  the  delinquent  list,  necessaiy  to  the  introduction 
of  the  deed  as  evidence? 

3.  Was  the  second  deed  offered  in  evidence  made  for 
delinquent  taxes  due  on  said  lot  for  the  year  1844,  void 
upon  its  face,  and  does  it  appear  fi'om  the  recitals  therein 
contained,  that  the  return,  judgment  and  sale  took  place 
sooner  than  the  time  prescribed  by  the  statute  i 

The  statute  by  which  it  is  claimed  that  the  testimony 
under  the  first  proposition  was  properly  rejected,  after  pro- 
viding for  the  election  of  township  assessors,  enacts  "  that 
immediately  after  the  election  and  qualification  of  each 
assessor  he  shall  commence  assessing  all  the  taxable  prop- 
erty, subject  to  taxation,  within  his  township  or  precinct,  as 
the  case  may  be,  and  shall  deliver  to  the  board  of  county 
commissioners,  on  or  bo^)re  the  first  Monday  in  July  there- 
after, a  full  and  comi^lete  assessment  roll,  which  roll  shall 
set  forth  a  precise  description  of  land  owned  by  each  per- 
son therein  named,  which  specification  shall  correspond 
with  the  plan  or  map  of  the  original  survey,  and  tlie  num- 
ber of  acres  specifically  noted  in  a  column  by  itself;  and 
jftirther,  said  lands  and  all  town  lots  shall  be  valued  at  their 
true  value  in  cash,  with  all  tlie  imj^rovements  thereon,  by 
the  present  assessor,  now  elected  in  each  county,  with  two 
other  pei'sons  of  good  qualifications,  to  be  appointed  by  the 
county  commissioners  of  the  proper  county  at  tlieir  April 
tenn,  one  in  each  county  commissioner's  district  other  than 
that  in  which  the  assessor  lives."  ^'  Such  appraisers  when 
80  appointed,  it  should  be  their  duty  to  attend  with  said 
assessor  on  the  second  Monday  in  June,  at  the  county  seat 
of  said  county,  then  and  there  to  make  said  valuation  as 
nearly  equal  as  may  be,  which  valuation  when  examined 
and  corrected  by  the  board  of  county  commissioners,  shall 
be  recorded  in  the  clerk's  oflSce  of  said  board,  and  remain 
as  a  fixed  value  for  five  years."  R.  S.,  p.  648,  §  7-  The 
court  held  that  under  this  statute  it  was  necessary  to  show 
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the  appointment  of  the  equalizing  officers,  to  act  with  the 
assessor,  as  a  necessarr  link  in  the  chain  of  proceedings  and 
without  proof  of  this,  the  testimony  oftered  could  not  be 
introduced.  The  statute  requiring  the  appointment  of  such 
officers  is  as  imperative  as  ajiy  other  provision,  and  as  indis- 
pensable a  pre-requisitc  as  the  assessment  itself.  It  is  an 
essential  step  in  the  progress  of  the  proceedings,  and  proof 
that  it  had  been  observed  was  indispensable. 

A  sale  of  lands  for  delinquent  taxes  can  only  legally  take 
place  after  all  the  requirements  of  the  statute,  from  tlie  first 
proceeding  under  it,  up  to  the  last,  have  been  strictly  per- 
formed. Nothing  can  be  supplied  by  intendment.  Those 
things  which  the  statute  requires  to  be  done,  must  be  done, 
or  nothing  passes  by  the  sale.  It  is  only  upon  conditiofi 
of  a  compliance  with  the  statute,  that  it  authorizes  a  sale  to 
be  made,  and  hence  if  the  conditiojis  have  not  been  compli- 
ed with,  the  sale  is  unauthorized  and  void.  The  first  evi- 
dence that  the  defendant  proposed  to  introduce  was  for  \\\q 
purpose  of  establishing  a  tax  title  for  the  delinquent  year 
184:3,  and  for  this  purpose  the  assessment  book  was  oifered 
with  a  proposition  to  follow  it  up  with  the  subsequent  acts 
of  the  ofiicers. 

The  statute  was  approved  thirteenth  Fel)ruary,  1843,  and 
took  eifect  after  jjassage,  except  that  portion  which  related 
to  the  election  of  township  assessors,  which  took  efiect  on 
the  firet  day  of  April,  184:4.  Hence  the  county  assessors 
under  the  prior  law  were  eontinned  in  office  until  the  elec- 
tion of  the  township  assessors.  At  the  meeting  of  the  board 
of  county  commissioners,  at  their  April  term  next  after  the 
passage  of  the  act,  the  two  pereons  were  to  be  appointed, 
who,  with  the  assessor  then  in  office, — to-wit :  the  county 
assessor — ^were  to  meet  at  the  county  seat,  on  the  fii'st  Mon- 
day of  June  tbllowing,  and  then  and  there  make  the  valua- 
tion, &c.  This  valuation  when  corrected  was  to  be  recor- 
ded and  remain  a  fixed  valuation  for  five  years.  This  Mas 
to  be  done  in  1843,  before  the  township  assessors  came  into 
I 
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office,  and  therefore  the  lot  in  controversy  was  subject  to 
said  valuation,  for  the  assessment  of  the  tax  for  that  year. 
The  construction  given  this  statute  by  counsel  for  plaintiff 
in  error,  that  this  valuation  was  not  to  apply  for  the  year 
1843,  we  think  entirely  unauthorized.  By  express  language, 
tlie  persons  were  to  be  appointed  at  the  April  t^rm,  1843, 
and  in  June  1843,  the  valuation  was  to  be  made.  It  having 
been  necessary  then  for  the  lot  in  question  to  have  been  vfi- 
ued  by  tlie  appraisers  appointed  for  the  purpose  in  conjunc- 
tion with  the  county  assessor  before  tlie  proper  tax  could  be 
levied  for  the  year  1843  ;  it  follows,  as  a  necessary  result, 
that  unless  so  valued  the  levy  of  the  tax  would  be  illegal. 
It  was  consequently  incumbent  on  the  defendant  in  order 
to  establish  hie  title,  to  show  that  this  provision  of  the  stat- 
ute had  been  complied  with.  The  statute  requires  the 
appraisement  when  uuule  and  corrected,  to  be  recorded,  if 
it  existed,  it  was  within  the  power  of  the  defendant  to  pro- 
duce it.  It  constituted  a  necessary  link  in  his  chain  of  title, 
an  essential  pre-requisite  to  the  validity,  of  his  deed.  The 
ruling  of  the  court  excluding  the  testimony  without  this 
prooi'  was  correct. 

It  will  be  recollected  that  the  court  ruled  the  deed  made 
fur  taxes  due  on  the  lot  for  said  year,  inadmissible,  witliout 
proof  of  assessment,  &c.,  as  embraced  in  our  second  posi- 
tion. This  decision  we  think  was  right.  There  is  no  pro- 
vision in  tlie  statute  of  1843,  that  such  deed  shall  \)ej>riTna 
facie  evidence  of  the  legality  of  the  proceedings  under 
which  the  sale  was  made.  The  plain tiflF  made  out  a  perfect 
title  to  the  lot,  from  the  government  of  the  United  States, 
die  common  source  of  all  title  in  this  country,  down  to  hiui- 
gjlf.  The  legality  of  this  title  the  defendant  does  not  con- 
ti'overt,  but  relies  upon  a  county  officer's  deed  to  establish 
a  junior  title  in  himself.  Tliat  deed  depends  for  its  vitality 
upon  the  legality  of  the  proceedings  of  certain  ministerial 
officers,  and  a  strict  observance  by  tUem,  of  the  provisions 
of  the  statute.    As  nothing  can  be  presumed  in  favor  of  the 
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proceedings  of  these  officers*  and  as  making  the  deed  is  but 
one  necessary  act  among  many  others,  to  convey  title^  it  is 
dear  tibat  it  is  incumbent  upon  the  defendant  to  prove  all 
the  pre-requisite  proceedings,  in  order  to  exhibit  a  valid 
title.  It  would  not  have  been  sufficient  for  the  plaintiff  to 
introduce  his  deed  from  Benjamin  and  wife  without  show- 
ing a  connected  chain  of  conveyances  from  the  government 
down  to  him  ;  and  if  it  had  appeared  that  any  one  of  the 
conveyances  was  defective,  his  title  would  not  have  been 
perfect  It  was  just  as  necessary  for  the  defendant,  to  trace 
his  title  to  its  original  source,  and  to  have  established  by 
testimony,  that  all  of  those  acts  which  were  necessary  to 
authoi*ize  a  sale  and  convey  title,  had  been  performed  ;  antl 
if  any  one  had  been  omitted,  an  incurable  defect  in  his  title 
would  at  once  be  apparent-  It  is  not  the  collectors  deed 
that  could  divest  Babcock  of  his  title,  and  invest  it  in  Scott.; 
l)ut  if  the  title  changed  at  all  from  one  to  the  other,  it  was 
by  virtue  of  a  compliance  with  certain  regulations  of  the 
statute  relative  to  the  public  revenue.  A  compliance  with 
these  legulations,  constituted  tlie  source  and  basis  of  the 
defendant's  title  and  unless  he  could  show  such  compllancs 
his  deed  could  be  of  no  avail  in  defeating:  a  title  regularlv 
derived  from  the  United  States. 

The  twenty-firet  section  of  the  act,  provides  that  if  tlie 
t4ixe6  are  not  paid,  the  collector  may  proceed  to  collect  the 
same  by  distress  of  goods  and  chatties.  The  twenty-second 
section,  that  if  no  goods  and  chatties  are  found,  the  collec- 
tor shall  give  notice  of  the  day  and  place  of  sale,  &c.  The 
twenty-third  section,  that  the  collector  shall  tile  with  tlie 
clerk  the  verification  of  the  printer,  that  the  advertisement 
has  been  published,  &c.  The  twenty-fourth  section,  that 
af^r  he  has  filed  evidence  of  publication  as  required  by  the 
preceding  section,  that  he  shall  proceed  in  pureuance 
thereof  to  sell,  Ac,  The  twenty-fifth  section,  that  when  any 
lot  or  tract  of  land  shall  be  sold,  the  collector  shall  give  thi 
purchaser  a  cercificate  describing  the  piece  of  land  wiih 
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certitinty,  and  the  time  when  such  purchaser  will  be  entitled 
to  a  deed,  ifee.  It  further  provides  that  the  collector  or  his 
Buccessor  in  office,  "  at  the  time  such  deed  is  demanded, 
elialJ,  at  the  expiration  of  two  years,  execute  to  said  purcha- 
ser or  lii&  assigns,  in  the  name  of  the  territory  of  Iowa,  a 
convin^ance  of  the  lot  or  tract  of  land  so  sold  as  aforeaaidj 
and  described  in  said  certificate,  which  conveyance  shall 
vmt  ill  the  person  to  whom  it  is  given,  an  absolute  estate  in 
fee  siniple,"  &c. 

Grant  tliat  all  of  the  other  provisions  of  the  statute  had 
liot'ii  adliered  to  up  to  the  time  when  it  becomes  the  duty 
uf  th;'  collector  to  proceed  to  the  collection  of  the  taxes,  he 
niiisr  then  proceed  to  collect  the  same  by  distress  and  sale 
oft]»L'  goods  and  chattels.  If  the  delhiqucnt  has  goods  and 
diattL'ls,  out  of  which  to  make  the  tax,  the  officer  cannot 
pn>L"cn^(l  against  the  land.  His  power  to  give  notice  of  the 
time  and  place  of  the  sale  of  the  realty  only  arises  when 
*^  no  ^iicf^^ods  and  chatties  can  be  found,  out  of  which  to  make 
the  t.'ixes."  The  fact  that  goods  and  chattels  cannot  be 
foimd,  must  alone  lay  the  foundation  for  all  subsequent  pro- 
ceedings, and  if  such  is  not  the  fact,  every  act  performed  by 
the  ullicer  to  sell  the  hind  will  be  void.  This  is  a  condition 
prectdont  to  any  action  of  the  officer  towards  exposing  the 
land  fur  sale,  and  on  its  observance  his  power  to  advertise 
anrl  s^el  I  depends.  GauntLj/'s  Lesser  v.  Eirhig^  ?>  IJow.  707. 
ThaUtJiev  V.  Powell,  5  IT.  S.  Cond.  28 ;  Stead  v.  Course^  2 
IT.  S.  i  ^ond.  151 ;  BarJcer  v.  Smit/u  4  Blackf.  70. 

It  will  be  observed  that  the  statute  ''requires  the  sale  to 
hv,  matle  as  aforesauT, — relerring  to  the  antecedent  proceed- 
ings,— before  the  officer  I's  authorized  to  make  the  deed. 
8udi  deed,  when  so  made,  is  to  vest  in  the  purchaser  an 
abi?olnte  estate  in  fee  simple.  In  the  case  of  Kellogg  v, 
McDiugldin,  8  Ohio,  upon  a  similar  provision  in  the  stat- 
ute in  relation  to  the  transfer  of  the  estiite  to  the  purchaser, 
tlie  court  remark  "  that  a  penalty  so  severe  as  this  cannot 
with  propriety  attach,  unless  the  officers  of  the  government 
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— ^its  agents — ^have  strictly  complid  with  and  fulfilled  their 
duty.  The  law  must  have  been  strictly  performed.'^'*  In  the 
case  of  Atkins  v.  Kinman^  20  Wend.  241,  it  was  held  that 
"  when  lands  are  to  be  taken  under  a  statute  authority,  in 
derogation  of  the  common  law,  every  requisite  of  the  stat- 
ute, having  the  semblance  of  benefit  to  the  owner,  must  be 
strictly  complied  with."' 

And  in  the  case  of  Beaty  v.  Knowler^  4  Peters,  152,  Mr* 
Just^e  M'Lean  remarks,  "  that  the  power  to  impose  a  tax 
on  real  estate,  and  to  sell  it  when  there  is  a  failure  to  pay 
the  tax,  is  a  high  prerogative  and  should  never  be  exercised 
when  the  right  is  doubtful."  And  in  the  case  of  Iharp  v. 
Spain^  4  Ilill,  81,  Mr.  Justice  Bronson,  in  a  very  able  and 
elaborate  opinion,  says  :  "Every  statute  authority  in  dero- 
gation of  the  common  law  to  divest  the  title  of  one,  and 
transfer  it  to  another,  must  be  strictly  pursued  or  the  title 
will  not  pass.  This  is  a  mere  naked  power  in  the  corpora- 
tion, and  its  due  execution  is  not  to  be  made  out  by  intend- 
ment ;  it  must  be  proved.  It  is  not  a  case  for  presuming 
that  public  officers  have  done  their  duty,  but  what  they 
have  in  fact  done,  must  be  shown.  The  recitals  in  the  con- 
veyance arc  not  evidence  against  the  owners  of  the  prop- 
erty, but  the  fact  recited  must  be  established  by  proof 
aliunde. 

As  the  statute  has  not  made  the  conY&^2JiQQ  prima  facie 
evidence  of  the  regularity  of  the  proceedings,  the  fact  that 
they  were  regular  must  be  proved,  and  the  anus  rests  on 
the  purchaser.  He  must  show,  step  by  step,  that  every 
thing  has  been  done  which  the  statute  makes  essential  to  the 
execution  of  the  power.  It  matters  not  that  it  may  be  diffi- 
cult for  the  purchaser  to  comply  with  such  a  rule.  It  is  his 
business  to  collect  and  preserve  all  the  facts  and  mimiments 
upon  which  the  validity  of  his  title  depends."  The  learned 
judge  cites  in  support  of  this  position.  Hex  v.  Croke^  Cowp. 
26  ;  Williams  v.  Peyton^  4  Wheat.  79  ;  Rohendorf  v.  Tay- 
loT^  4  Pet  349 ;  Jaohsm  v.  STiephard^  7  Cowen,  88 ;  AtJ^/ns 
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▼.  Kinman^  20  Wend.  241 ;  ThaJLeher  v.  Powell^  6  Wheat. 
118  ;  Jachton  v.  Esty^  7  Wend.  148  ;  People  v.  JUayar^  2 
Hill  9.  "These  caBes,"  Justice  Bronson  continues, "  and  those 
to  which  tliey  refer,  will  be  sufficient  to  jnstiiy  all  that  has 
been  said  conceraing  the  necessary  requisites  for  making 
out  a  title,  in  the  defendant."    We  will  add  the  following  t<.) 
tlie  list,  as  in  point,  on  the  same  subject :   Wiley  v.  Beam, 
1  Gilra.  302  ;  Garrett  v.  Wigffin-a^  1  Scam.  335  ;  Doe  ex  dera 
Hill  V.  Leonard^  4  Scam.  140.     In  which  cases  it  was 
expressly  decided  that  the  auditor's  deed  was  not  admissi- 
ble in  evidence  without  preliminary  proof  that  the  pre- 
recjuisiteB   of  the  statute  had   been   complied   with.     In 
Thompson  v.  Gothcm^  9  Ohjo,  170,  Judge  Hitchcock  says  : 
*•  In  order  to  sustain  a  title  under  a  sale  for  taxes,  it  is  not 
sufficient  to  produce  the  collector's  deed.    There  must  be 
evidence  to  show  that  the  tax  has  been  levied,  that  the  steps 
required  by  law  to  authorize  a  sale  had  been  taken,  and 
tiiat  the  person  making  the  deed  had  authority  to  make  it" 
Jfa^on  V.  lioe^  5  Blackf.  98,  is  a  decision  much  in  point 
on  the  first  branch  of  this  case.    'J'he  defendant  relied  upon 
a  title  under  a  sale  of  the  lot  for  taxes  assessed  for  the  year 
1881.     lie  failed  to  prove  that  the  board  doing  county  busi- 
ness had  fixed  the  amount  which  should  be  collected  on  the 
value  of  town  lots  in  that  year,  and  the  question  was, 
whether  proof  of  such  an  act  of  the  board  was  essential 
to  the  defendant's  title.    Tlie  court  say,  "it  was  the  duty  of 
Uie  board  to  determine  the  amount  of  tax  to  be  collected  on 
town  lots  for  county  puri)08e8,  and  unless  they  diddeterme 
tliere  was  no  legal  tax  on  the  lot  to  be  collected,  and  the 
defendant  failed  to  prove  any  legal  claim  to  the  lot"    And 
in  the  case  of  Williams  v.  Tlie  IState^  6  Blackf  36,  it  was 
held  that  the  statute  of  1835,  under  which  the  proceedings 
were  had,  contained  no  piX)vision,  affecting  the  g&Ji-eral  rule^ 
respecting  the  proof  of  tax  titles.    "  That  nile  is  that  the 
claimant  under  such  title  must  prove  that  all  the  requisite* 
of  die  law  have  been  complied  with."    The  court  furiher 
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hold,  ^^  that  unless  the  steps  which  the  law  required  to  be 
taken,  as  well  before  as  after  the  collector's  return  had  been 
regularly  ^pursued,  the  circuit  court  had  no  jurisdiction 
under  the  statute  to  divest  the  plaintiff  in  error  of  his  prop- 
erty and  vest  it  in  the  State.  And  in  the  case  of  Parker  v. 
Smithy  4  Blackf.  70,  it  was  held  that  under  a  statute  which 
made  the  deed  prima  facie  evidence,  the  defendant — ^who 
was  resisting  the  tax  title — might  prove  that  notwithstand- 
ing the  collector's  deed,  that  from  the  time  tlie  precej)t 
came  into  the  collector's  hands  up  to  the  time  of  sale,  that 
there  was  sufficient  personal  property  on  the  premises  out 
of  which  the  ta^es  might  have  been  made,  and  that  the  col- 
lector s  devd  under  said  statute  furnished  no  evidence  that 
tlie  tax  had  been  legally  assessed,  or  that  it  had  not  been 
duly  paid,  or  that  the  land  was  not  exempt  from  taxes. 

See  also,  Ronkendorf  v.  Taylor^  4  Peters,  349,  a  case 
involving  the  validity  of  a  tax  deed.  The  supreme  court 
hold  the  following  language :  "  The  court  recognize  the 
correctness  of  the  principle  contended  for,  by  the  counsel  for 
the  plaintiff  in  error,  that  in  an  ex  parts  proceeding  of  this 
kind,  under  a  special  authority,  great  strictness  is  required. 
To  divest  an  individual  of  his  })roperty  against  his  consent, 
every  substantial  requisite  of  the  law  must  be  shown  to  have 
been  complied  with.  No  presumption  can  be  raised  in 
behalf  of  a  collector  who  sells  real  estate  for  taxes  to  cover 
iany  radical  defect  in  his  proceedings  ;  and  the  proof  of  reg- 
ularity in  the  procedure  devolves  upon  the  person  who 
claims  under  the  collector's  sale." 

See  also.  Mason  v.  Fearson^  9  ITow.  284 ;  Carlisle  t. 
LongwortK  5  Ohio,  229  ;  Waldron  v.  I'utth.  3  N.  H.,  340  ; 
City  (f  Washington  v.  Pratt,  8  Wheat.  681. 

We  consider  it  unnecessary  to  multiply  authorities  upon 
this  subject.  We  should  not  have  referred  to  so  many  ae 
we  have,  were  it  not  for  the  fact  that  for  the  first  time  in  the 
history  of  our  jurisprudence,  we  are  called  upon  to  decide 
on  the  validity  of  a  deed  made  on  the  sale  of  property  for 
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taxes.  Nothing  that  we  can  add  will  give  additional  force 
to  the  highly  respectable  autliorites  to  which  we  have  refer- 
red. We  will  close  this  branch  of  the  case  by  slitting  that 
the  court  did  not  err  in  excluding  the  deed  offered,  unac- 
companied with  proof  of  the  previous  proceedings  of  the 
revenue  officers.  This  oimis  was  upon  the  defendant,  and 
before  Babcock  could  become  disseized  of  his  title,  it  was 
incumbent  upon  the  defendant  to  establish  an  exact  compli- 
ance with  all  the  essential  requirements  of  the  statute.  Upon 
such  compliance  alone  depended  the  power  of  the  officer  to 
sell,  and  proof  that  the  statute  had  been  strictly  followed 
was  essentially  necessary  to  impart  vitality  to  tihe  defend- 
ant's deed. 

The  only  remaining  branch  of  the  case  is  one  which  we 
approach  with  some  diffidence,  not  because  we  have  not 
entire  confidence  in  the  correctness  of  our  decisions,  but 
because  an  opinion  has  once  been  written  on  the  question 
adverse  to  the  views  wliich  a  majority  of  the  court  entertain. 
The  question  embraced  in  our  third  and  last  proposition, 
involves  a  construction  of  an  act  entitled  "an  act  for  assess- 
ing and  collecting  public  revenue,''  approved  February 
15, 1844. 

The  defendant  also  exhibited  a  deed,  made,  as  he  con- 
tended, in  pursuance  of  a  sale  under  this  statute,  which  the 
court  decided  void  upon  its  face,  in  consequence  of  it 
appearing  that  the  report  of  the  delinquent  list  to  the  court, 
the  judgment  and  sale  took  place  one  year  sooner  tlian  the 
time  prescribed  by  the  statute.  The  deed,  the  court  decided 
to  be  prima  facie  evidence  of  the  regularity  of  the  proceed- 
ings. This  decision  was  in  favor  «»f  the  plaintiff  in  error, 
and  therefore  if  erroneous,  he  caimot  assign  error  upon  it, 
neither  can  the  defendant  object  to  it  as  the  deed  was 
declared  void,  and  the  judgment  was  in  his  favor.  The 
legality  of  the  decision,  then,  does  not  properly  arise.  We 
may  be  permitted  to  remark,  however,  that  the  statute  in 
this  particular  is  different  from  tliat  of  1843.    "  Sales  made 
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and  deeds  executed  by  treacnrerB  under  the  statute  of  1844 
are  to  have  the  same  force  and  effect,  and  be  of  the  same 
legal  validity,  as  sales  upon  executions  in  the  district  court, 
and  deeds  made  by  slieriffi  upon  such  sales  ;  section  sixty- 
five.  And  such  deeds  made  by  sherifis  are  to  be  consid- 
ered {3i%  prima  facie  evidence  of  the  existence  of  a  judgment 
and  execution,  authorizing  said  officer  to  sell,  and  also  of 
the  regularity  of  said  sale."    Laws  of  1844,  p.  44,  §  9. 

But  the  point  under  consideration  arises  in  reference  to 
Hie  proper  construction  to  be  given  to  sections  50,  52,  53 
and  54.  Section  50  provides  "  that  the  treasurer  shall,  so 
soon  after  the  first  day  of  January  in  each  year,  as  possible, 
make  out  a  complete  list  of  the  lands,  and  property  upon 
which  the  taxes  remain  unpaid,  which  list  he  shall  file  in 
his  office." 

By  this  section  it  will  be  observed  that  the  treasurer  is 
not  obliged  to  make  out  the  delinquent  list,  until  after  the 
first  day  of  January  of  each  year,  lie  must  do  it,  however, 
as  soon  as  possible  after  that  time.  It  may  be  that  one 
month,  three  months,  or  even  six  months  would  elapse 
before  it  would  be  possible  for  him  to  make  out  the  list  of 
property  on  which  taxes  were  unpaid  ;  and  yet  if  this  were 
a  fact,  no  statute  would  be  violated  by  making  it  out  after 
the  expiration  of  the  last  mentioned  period.  The  legisla- 
ture evidently  contemplated  that  some  time  would  elapse 
after  the  first  day  of  January,  before  this  duty  would  be 
perfonned.  The  list  when  made  out  must  be  filed.  Ko 
time  is  prescribed  when  this  is  to  be  done,  but  grant  that  it 
is  to  be  filed  as  soon  as  made  out,  it  cannot  be  iiled  on  the 
first  day  of  January.  It  is  impossible  for  the  filing  to  be 
made  on  the  first  day  of  January  of  the  year  in  w'hich  the 
list  is  made  out.  The  statute  is,  that  the  treasurer  so  soon 
ufi^  the  first  day  of  January  in  each  year  as  possible,  shall 
make  out  the  list,  &c.  The  first  day  of  January  must  pass 
before  the  officer  is  permitted  to  proceed  to  discharge  this 
duty.  If  he  makes  out  the  list  on  the  first  day  of  Januarv, 
10 
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he  does  it  in  violation  of  the  positive  provision  of  the  staV 
nte.  He  could,  with  the  same  propriety,  make  it  out  before 
the  first  day  of  January,  as  on  that  day.  There  is  no  ambi* 
guity  we  think  in  this  section.  It  is  only  susceptible  of  one 
construction,  or  rather  its  provisions  are  too  plain  to  require 
any  construction.  The  fifty-first  section  provides  for  the 
compensation  of  the  treasurer.  The  fifty-second  section  is 
as  follows :  ^*  All  taxes  upon  any  lands  and  property  due 
and  impaid  on  the  first  day  of  January,  for  the  previous 
year,  and  returned  delinquent  as  aforesaid,  shall  draw  inter- 
est at  the  rate  of  fifty  per  cent,  ibr  the  first  year  they  shall 
so  remain  unpaid,  and  one  hundred  per  cent,  for  the  second 
year." 

This  section  fixes  the  rate  of  interest.  It  matters  not 
whether  this  interest  commences  on  the  first  day  of  January 
after  the  list  is  filed,  and  continues  two  years  from  that  time, 
or  whether  it  begins  on  the  first  day  of  January  previous  to 
the  treasurer's  making  it  out,  and  remains  on  file  the  last 
year  without  interest.  It  is,  however,  but  reasonable  to 
presume  that  the  legislature  intended  that  the  two  years 
mentioned  tor  tlie  taxes  to  draw  interest,  were  the  iHcidental 
two  years,  during  which  the  ti'easurer  should  receive  the 
taxes.  This  would  give  the  owner  the  right  to  pay  his 
taxes,  without  interest,  any  time  after  the  first  day  of  Janu- 
ary of  the  year  in  which  the  treasurer  is  required  to  make 
out  his  report.  In  no  other  way  can  we  reconcile  the  dif 
Terence  between  the  firat  and  second  year's  interest.  In  no 
other  way  can  we  account  satiefectorily  for  the  exorbitant 
interest  required  on  the  last  year.  In  all  of  the  preceding 
revenue  acts,  fifty  per  cent,  interest  was  the  highest  rate 
authorized.  Time,  as  we  have  remarked,  was  allowed  the 
treasurer  tor  making  out  his  list.  For  the  interest  which 
might  have  been  claimed  for  this  fraction  of  a  year,  the 
legislature  provided  an  equivalent  by  requiring  a  high  rate 
for  the  second  year.  Although  speculative  and  doubtftil 
views  may  be  entertained  of  this  section,  when  taken  by 
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Itself^  its  meaniBg  k  obvioas  when  viewed  in  connection 
^ith  the  context 

The  succeeding  section  provides  fliat  ^  the  treasurer  shall 
Teceive  the  taxes  due  upon  any  of  the  delinquent  lists,  upon 
the  terms  provided  for  in  the  foregoing  section,  and  upon 
"HO  other,  during  die  space  of  two  years  from  the  first  day 
'Of  January  next,  after  said  list  shall  be  £led  in  his  office  as. 
saforesaid." 

The  delinquent  list,  as  we  have  shown,  could  only  be  filed 
•after  the  first  day  of  January.  The  taxes  are  to  draw  inter- 
est two  years ;  and  then  this  section  immediately  follows, 
requiring  the  treasurer  to  receive  the  taxes  within  two  years 
from  the  ^gt  day  of  January^  next  after  the  filing  of  said 
list  But  this  must  be  done  upon  terms,  as  provided  in  the 
antecedent  section,  to-wit :  the  payment  of  interest  at  the 
rates  therein  stipulated.  In  this  section  there  is  no  uncer- 
tainty, neither  is  it  inconsistent  with  the  preceding  one. 
It  qualifies  .and  explains  it  The  treasurer,  in  ckar  and 
unequivocal  terms,  is  required  to  receive  the  taxes  due  upon 
the  delinquent  list,  any  time  within  the  space  of  two  years 
alter  the  first  day  of  January  neoct  after  it  is  filed.  This  is 
the  only  section  definitive  of  the  time  when  this  may  be 
done,  and  in  this  particular  must  control.  The. positive 
provisions  of  a  sectfdn  of  the  statute,  cannot  be  disregarded, 
because  of  some  seeming  incongruity  with  other  sections  of 
the  same  statute.  The  positive  section  must  prevail,  and 
the  others  yield  to,  and  be  governed  by  it  When  the  pro- 
visions of  a  statute  cannot  be  understood  from  the  language 
in  which  they  are  expressed,  we  are  then  at  liberty  to  look 
to  the  intention  of  the  legislature,  "  the  old  law,  the  mischief 
and  the  ^emedy,'^  and  to  give  it  such  construction  as  the 
circumstances  under  which  it  was  pased  will  justify ;  such 
an  one  as  will  harmonize  all  its  provisions,  and  such  an 
oae  as  will  carry  out  what  we  believe  to  have  been  tho 
object  of  the  legislature  in  passing  it.  But  this  rule  of  con- 
atruction  cannot  be  adopted  when  the  statute  sjpeaks  for 
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itself,  and  the  intention  of  the  legislatnre  is  apparent  npon 
the  face  of  the  act.  The  construction  contended  for  by  the 
plaintiff  in  error,  if  permitted  to  prevail,  would  ntterly 
annul  this  fifty-third  section.  This  is  the  most  important 
section  in  relation  to  this  subject,  being-  the  only  one  pre- 
scribing the  time  in  which  the  owner  is  permitted  to  redeem 
his  land  from  the  delinquent  tax  list.  It  is  contended  by 
counsel  that  the  owner  has  but  one  year  to  pay  his  taxeff 
from  the  first  day  of  January  next,  after  the  report  is  filed, 
or  in  other  words,  that  the  computation  of  time  commences 
on  the  first  day  of  January,  prior  to  the  treasurer's  entering' 
upon  the  duty  of  making  out  his  delinquent  list.  This  con- 
struction is  not  authorized  by  either  of  the  other  sections  of 
the  statute,  as  each  is  silent  in  relation  to  the  time  the 
owner  is  allowed  for  paying  his  taxes.  As  we  haise 
remarked,  such  construction  abrogates  the  fifty-third  sec- 
tion, the  only  one  in  point  as  to  the  time  allowed.  But  the 
fifty-fourth  section  is  referred  to  as  justifying^  such  construc- 
tion. "  When  the  taxes  upon  lands  in  any  county  in  thi» 
territory  have  remained  thus  due  and  unpaid,  for  the  said 
term  of  two  years,  it  shall  be  the  duty  of  th^  county  treas- 
urer to  make  report  thereof  to  the  district  court."  "  Have 
remained  thus  due  and  unpaid,"  that  is  due  and  unpaid  as 
provided  in  the  preceding  section,  to-wit :  for  two  years  next 
after  the  first  day  of  January.  This  is  clear  from  the  con- 
text, "for  the  said  term  of  two  years,"  that  is  the  said  term 
of  two  years  specified  in  the  section  preceding.  This  sec- 
tion is  in  perfect  harmony  with  the  fifty-third.  It  refers  to 
it,  and  the  term  two  years  mentioned  in  it  is  expressly  qual- 
ified by  the  words  "  thus  "  and  "said,"  which  refer  to  the 
section  immediately  preceding. 

It  is  not  necessary  to  dwell  longer  upon  this  statute. 
If  either  do  we  consider  it  necessary  to  introduce  autlioritie» 
to  show  that  such  statutes  are  always  to  be  construed  more 
strongly  against  the  government  than  the  citizen.  Our  con- 
struction does  not  require  any  such  foreign  aid  for  support 
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The  statute  is  plain  and  easily  understood,  and  the  only 
•wonder  is  that  the  profession  should  entertain  conflicting 
views  concoriDg  it  The  case  of  JVoble  v.  The  State^  1  G. 
<Treene,  325,  has  been  referred  to  by  the  counsel  for  plain- 
tiff in  error.  Since  that  decision  was  made  the  bench  has 
changed.  Judge  Williams  now  occupying  the  place  then 
■filled  by  Judge  Hastings.  Although  I  assisted  in  trying 
that  case,  1  dissented  from  the  decision  at  the  time  it  was 
pronounced.  Subsequent  examination  and  reflection  have 
confirmed  the  views  which  I  then  entertained. 

But  it  is  said  that  the  court  has  rendered  judgment 
against  the  delinquents  and  that  this  judgment  cures  all 
defects  iii  the  preliminary  proceedings.  This  question  was 
not  raised  in  the  case  of  Noble  v.  IState  but  it  has  been  so 
frequently  decided  by  this  court,  that  an  extended  examina- 
tion is  not  at  all  necessary.  The  deed  offered  in  evidence 
by  the  plaintiff  in  error,  and  on  which  he  relied,  showed  on 
its  face  that  the  court  had  no  autliority  to  render  the  judg- 
ment which  it  did  render.  It  showed  that  the  report  of  the 
court  by  the  treasurer  was  made  one  year  too  soon ;  the 
judgment,  consequently,  upon  it  was  rendered  without 
the  court  having  rightfully  acquired  jurisdiction  either  over 
the  parties  or  the  subject  matter.  Williams  v.  TTie  State^ 
6  Blackf.  36.  Jurisdiction  will  always  be  presumed  when 
the  court  rendering  judgment  is  one  of  general  jurisdiction  ; 
and  that  the  court  had  jurisdiction  need  not  appear  upon 
the  face  of  the  proceedings.  But  if  it  appears  by  the  judg- 
ment relied  upon  or  the  proceedings  sought  to  be  enforced 
nnder  it,  that  there  was  no  jurisdiction  in  the  court  to  ren- 
der the  judgment,  such  judgment  and  proceeding  are  void, 
*and  cannot  be  enforced,  nor  can  any  rights  accrue  under 
them.  The  droctrine  is  plainly  laid  down,  and  this  distino- 
tftion  clearly  made  in  the  opinions  delivered  in  the  case  of 
WriglU  V.  Marshy  Lee  and  DeLevmi:  2  G/Greene,  94  ;  and 
£eid  V.  Wright^  ib.  15.  See  also  a  recent  opinion  of  the 
supreme  coort  of  the  United  States  in  Webster  v.  Seid 
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The  judgment  is  absolutely  void  upon  its  face,  for  want 
of  power  in  the  court  to  render  judgment  at  the  time  it  waa 
rendered,  and  was  therefore  liable  to  be  impeached  collate- 
rally whenever  attempted  to  be  entbrced.  Suppose  the 
judgment  had  been  rendered  in  an  action  of  assumpsit,  and 
it  had  appeared  that  tile  defendant  had  not  been  served 
with  process.  In  such  case  the  supreme  court  of  the  United 
States,  in  Webster  v.  Heid  say,  "  that  when  a  judgment  i» 
brought  collaterally  before  the  court  as  evidence  it  may  b^ 
shown  to  be  void  upon  its  lace,  by  want  of  notice  to  the 
person  against  whom  the  judgment  was  ent.ered,  or  for 
fraud.**  Or  suppose  from  such  a  judgment  it  should  appear 
tiiat  the  defendant  had  only  one  day's  notice,  when  the  stat- 
ute required  ten,  and  there  should  be  no  appearance ;  who 
does  not  know  that  that  would  not  be  notice,  and  that  the 
couii;  would  not  acquire  jurisdiction  over  the  person?  Oragain 
suppose  that  the  statute  required  one  term  to  intervene  after 
the  issuing  of  the  summons  before  judgment  could  bo  ren- 
dered, and  it  should  appear  from  the  judgment  that  it  was 
rendered  without  such  tenn  intervening,  would  not  such 
judgment  be  void  and  liable  to  be  collaterally  assailed  when 
introduced  for  the  purpose  of  establishing  rights  under  it? 
How  much  stronger  is  the  case  before  us  when  it  appeal^- 
that  the  treasurer  had  no  power  to  make  report  to  the  court 
when  he  did  make  it,  and  the  court  had  no  power  under  the 
ttatute  to  render  the  judgment  until  after  the  expiration  of 
one  year  from  the  time  when  it  was  rendered.  This  ques- 
tion of  jurisdiction  has  been  before  us  so  frequently, 
«nd  has  been  so  ably  presented,  and  so  fully  decided^ 
that  it  would  be  but  a  work  of  repetition  to  pursue  it  fur- 
ther. The  deed  was  void  upon  its  face  as  ruled  by  th» 
court  below. 

The  facts  that  the  various  questions  growing  out  of  tax 
■ales  a^e  presented  to  us  for  the  first  time,  must  be  our 
apology  for  this  extended  opinion.  We  have  endeavored 
to  meet  all  these  questions  fully  and  fairly,  and  to  settle 
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them  in  such  a  manner  that  the  views  which  we  entertain 
of  the  law  applicable  to  tax  sales  cannot  be  misunderstood. 

Judgment  affirmed. 

Dissenting  opinion  Jry  Gbeene,  J.  I  cheerfully  accord 
to  the  opinion,  much  ability  and  many  correct  legal  propo- 
sitions. But  at  the  same  time,  I  claim  that  the  zeal  of  my 
brothers  against  tax  titles,  has  taken  them  too  far. 

1.  I  assume  that  the  first  two  questions  for  adjudication 
as  proposed  in  the  opinion,  are  not  sustained  by  the  record 
in  the  case.  Had  the  assessment  book  been  offered  unac- 
companied by  other  evidence,  it  might  have  been  very 
pro])erly  rejected  or  pronounced  insufficient  to  establish  a 
tax  title.  But  the  iacts  in  the  case  show,  that  the  assess- 
ment book  was  offered  with  the  proposition  to  follow  it  up 
with  the  other  necessary  proofe  of  title.  The  opinion  admits 
that  ^the  defendant  proposed  to  follow  this  up  with  the 
after  acts  of  revenue  officers  of  the  county  so  as  to  make  out 
a  tax  title  to  tha  lot"  Under  such  a  proposition,  how 
could  the  court  with  propriety  reject  the  assessment  roll  ? 
This  was  the  first  link  in  the  chain  of  defendant's  evidence, 
the  very  foundation  upon  which  the  superstructure  of  his 
title  rested. 

The  assessment  of  the  property  was  the  first  step  that  could 
be  legally  taken  to  bring  the  property  under  the  revenue 
laws,  and  the  assessment  roll  was  the  legitimate  proof  of  the 
assessment  What  item  of  evidence  then,  could,  more 
appropriately  come  first  in  order,  or  what  seperate  item, 
could  be  more  conclusive  to  sustain  a  link  in  defendant's 
title? 

The  opinion  claims  the  appointment  of  appraisers,  to  be 
^  as  indispensable  a  prerequisite  as  the  assessment  itself." 
The  appraisement  was  no  doubt  essentia^  under  the  law, 
but  obviously  the  assessment  was  previously  required ;  it  was 
alt<^ther  prerequisite  to  the  appointment  and  action  of  the 
appraisers.    Aa  the  assessment  was  the  precedent  act,  to 
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which  all  others  referred,  and  to  which  they  were  Bubseqnentj 
it  followB  as  a  necessary  corollary,  that  evidence  of  the 
assessment  came  first  in  the  order  of  proof,  as  the  fonndar 
tion  upon  which  all  the  rest  was  supported.  That  the 
assessment  roU  was  admissible  to  show  the  validity  of  the 
assessment,  appears  to  my  mind  a  self-evident  proposi- 
tion, against  which  no  authority  or  reason  can  be  adduced  ; 
especially  under  defendant's  accompanying  offer  "  to  foUow 
this  up  with  the  after  acts,"  to  make  out  his  tax  title.  Would 
not  those  "  after  acts  "  comprise  the  "indispensable  appraise- 
ment ? "    Clearly  so. 

As  the  assessment  was  both  anterior  to  and  independent 
of  the  equalizing  appraisement  it  follows  that  the  proof  of 
the  one,  would  be  entirely  different  and  apart  from  the 
otlier,  and  therefore  it  was  not  necessary  that  the  evidence 
of  tlie  two  distinct  facts  should  be  blended,  and  amalgama- 
ted before  the  court  and  jury.  Would  it  not  harmonize 
quite  as  well  with  a  systematic  practice  and  rules  of  evi- 
dence, to  admit  the  proof  of  each  act^  in  its  appropriate 
(•rder?  Had  the  defendant  rested  his  case,  without  proof 
of  any  one  essential  item  in  his  title,  if  he  neglected  to  show 
that  the  requirements  of  the  revenue  law  had  been  sub- 
stantially complied  with  before  the  tax  deed  was  issued,— 
under  a  law  which  did  not  render  the  deed  prima  fade 
evidence  of  title, — then,  his  muniments  of  title  might  with 
some  show  of  propriety  have  been  rejected.  But,  as  it  ie, 
tlic  action  of  the  court  appears  to  my  mind  altogether 
premature  and  unauthorized. 

2.  The  rejection  of  the  tax  deed,  connected  with  the 
delinquent  tax  of  1843,  because  unaccompanied  by  proof 
of  the  preliminary  steps,  would  have  been  well  enough,  if 
tlie  defendant  had  not  proposed  to  follow  it  up  with  the 
other  necessary  evidence.  In  rejecting  the  assessment  roll 
tlie  court  kept  out  the  other  necessary  proof.  It  seemed  to 
be  the  settled  determination  of  the  court  below,  to  admit  no 
evidence  whatever^  that  was  offered  for  the  purpose  of  estab- 
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listing  the  "odious  tax  title."  As  the  most  essential  links, 
the  alpha  and  omega  in  defendant's  title  were  rejected,  he 
might  well  despair  of  offering  minor  and  intennediate 
points.  1  am  at  a  loss  to  know,  how  it  would  be  possible, 
under  such  ruling  to  get  any  evidence  of  a  tax  title  before 
a  court.  To  justify  this  rejection  of  the  deed,  the  opinion 
Tefy  correctly  informs  us  that ''  such  a  deed  depends  for  its 
vitality  upon  the  legality  of  the  proceedings  of  certain  min- 
isterial officers,"  &c.  But  should  a  court  take  it  tor  granted 
that  such  proceedings  are  illegal  by  refusing  to  entertain 
them,  sufficiently  to  test  their  legality  ?  It  is  decided  that 
the  defendant  should  "  establish  by  tcfitimon y,  thsit  all  of 
those  acts  which  weire  necessary  to  authorize  a  sale  and  to 
convey  title  had  been  performed,"  and  sti.l,  the  testimony 
which  was  offered  to  establish  some  of  the  most  material  of 
those  acts,  was  rejected.  How.  could  those  acts  bo  estal>- 
lished  by  testimony,  when  the  court  refused  to  entertain  the 
only  evidence  by  which  the  acts  could  be  proved  ? 

I  am  firmly  of  the  opinion,  that  the  defendant  sliould 
have  been  permitted  to  proceed  as  ho  proi)03ed,  step  by 
step,  with  his  testimony,  in  order  to  show  tliat  every  thing 
had  been  done  wliich  the  statute  makes  essential  to  the  exe- 
cution of  the  deed.  In  this  way  only,  could  the  court 
determine  whether  every  substantial  requisite  of  the  law 
had  been  complied  with. 

If  the  defendant  had  proposed  to  rest  his  title  upon  the 
assessment  roll,  or  upon  the  deed  alone,  if  he  had  not 
distinctly  announced  his  purpose  to  follow  up  witli  other 
testimony,  "so  as  to  make  out  a  tax  title  to  the  lot,'' the 
ruling  of  the  court,  could  with  more  propriety  be  afHrnied. 

It  often  happens  that  courts  evince  an  unyielding  bisifl 
Bgaittst  tax  titles  ;  so  strong  indeed  as  often  to  prevent  the 
tnanifest  intentions  of  the  revenue  laws.  Such  extremes, 
— ^though  honestly  executed — often  result  in  great  injustice 
and  cast  an  unfortunate  stigma  upon  the  revenue  laws  of 
the  land,  by  rendering  them  inoperative. 
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Trne,  in  an  ex  parte  proceedings  of  any  kind  against 
property,  more  than  ordinary  strictness  should  be  obser^ 
Ted.  Before  deciding  that  a  man  is  ^vested  of  his  title  to 
land  by  tax  proceedings,  a  court  should  be  well  satisfied 
that  every  substantial  requirement  of  the  law  has  been 
observed,  and  that  there  is  no  radical  defect  in  the  proceed- 
ing. But  this  strictness  should  not  be  carried  to  such 
extremes  as  to  prevent  the  very  first  principles  of  the  con> 
mon  law,  which  impart  so  much  vitality,  uniformity  and 
harmony  to  our  system  of  jurisprudence.  If  tax  titles  are 
so  repulsive,  let  the  appeal  be  made  to  the  law  makers  ;  but 
let  those  fundamental  rules  in  the  law  of  evidence,  and  those 
first  principles  in  the  doctrine  of  presumptions,  remain  as 
established  by  the  wisdom  and  experience  of  ages.  In  the 
opinion  before  us,  such  strict  performance  in  every  particu- 
lar, whether  essential  or  non-essential,  is  enjoined,  and  such 
a  sweeping  system  of  rejecting  tax  sustaining  evidence  is 
recognized,  that  it  would  be  utterly  impossible  in  any  case 
to  sustain  tax  deeds.  Still  the  legislature  intended  that  they 
should  be  sustained  and  that  such  ^'  conveyance  shall  vest  in 
the  person  to  whom  it  is  given,  an  absolute  estate  in  fee 
simple." 

It  is.the  true  province  of  a  court  to  avoid  either  extreme^ 
to  see  tliat  the  intentions  of  the  law,  are  substantially 
subserved,  and  that  the  delinquent  tax  payer  be  reqm"- 
red  to  conform  to  the  revenue  regulations  of  the  state. 
It  too  often  happens  that  an  over  generous  concern  for  the 
delinquent  tax  payer  causes  the  equally  important  interest 
of  the  public  to  be  overlooked. 

No  revenue  law  can  preserve  vitality  and  force  under  the 
prevailing  opinion  that  a  tax  title  cannot  be  rendered  valid. 
While  it  remains  a  law,  let  it  be  manfully,  fearlessly  enfor- 
ced ;  if  odious  and  oppressive,  let  it  be  repealed.  In  this 
way  only,  can  our  tribunals  of  justice  retain  that  majesty  of 
law  and  order,  so  essential  to  our  free  institutions. 

*i.    The  majority  of  the  court  have  seen  fit  in  this  cam 
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to  overrule  the  decision  in  N(Me  v.  The  State^  1  G.  Greene^ 
325.  I  regret  especially  that  so  little  weight  should  be 
attached  to  a  former  decision  of  this  court.  At  the  time  of 
that  decison,  I  did  not  understand  Judge  Kinney  as  dissent- 
ing. Had  I  known  it,  1  certainly  should  have  placed  him 
vight  in  the  report  of  the  case.  Until  the  case  at  bar  came 
up  I  have  always  regarded  Noble  v.  The  State j  as  decided 
by  a  unanimous  opinion.  It  is  at  least  the  opinion  of  a 
majority  of  the  court,  and  therefore  a  decision  of  the  supreme- 
court,  entitled  to  some  consideration,  and  should  only  be 
overruled,  for  strong  and  obvious  leasons,  upon  principles 
of  general  application. 

The  overruled  point  involves  only  a  question  of  construc- 
tion ;  and  it  must  be  conceded,  I  think,  that  strong  argu- 
ments can  be  given  in  favor  of  the  construction  in  Nobis  v. 
The  State;  much  stronger  than  those  advanced  in  favor  of 
the  present  construction.  Although  the  reasons  are  but 
briefly  expressed  in  the  overruled  opinion,  I  do  not  con* 
•ider  it  necessary  to  repeat  them  here. 

But  admit  the  full  force  of  the  construction  given  m  tliie 
case  to  section  fifty-three ;  admit  that  the  treasurer  was 
authorized  to  receive  the  taxes  on  the  delinquent  list  of  1844,. 
up  to  the  first  of  January,  1848,  does  it  necessarily  follow 
that  the  provisions  of  section  fifty-four  could  not  be  enforced 
in  accordance  with  the  very  letter  of  that  section  ?  It  pro- 
vides "  that  when  the  taxes  upon  lands  in  any  county  have 
temained  thus  due  and  unpaid  for  the  said  term  of  two. 
years,  it  shall  be  the  duty  of  the  county  treasurer  to.  make 
report  thereof  to  the  district  court,"  &c.  In  this  case  the 
taxes  had  been  due  and  unpaid  over  two  years  before  the 
report  was  made  to  the  court,  and  subsequent  to  that  time 
the  sale  took  place,  and  the  deed  was  executed  over  two 
years  and  a  half  after  the  taxes  became  delinquent,  or  '^^A?« 
due  and  unpaid  for  the  said  term  of  two  years ''  as  stated 
and  limited  by  sections  fifty-two  and  fifty-four,  Now,  take 
these  two  sections  together  with  the  obvious  reference  which 
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§  54  makes  to  §  52,  and  it  necessarily  follows,  that  the 
treasurer  was  justified  in  making  his  report  preparatory  for 
judgment  and  sale  at  the  first  term  of  court  after  the  taxes 
liad  been  two  years  delinquent.  It  follows  too,  that  the 
aale  and  deed  in  this  case  were  not  prematurely  made.  But 
according  to  the  construction  given  in  this  case  to  §  53,  the 
c^cct  of  them  might  have  been  avoided  if  the  delinquent 
tax  had  been  paid  at  any  time  before  January  1,  1848.  If 
paid  within  the  time  extended  by  the  opinion,  the  fact  could 
Iiave  been  sliown  to  the  court,  and  the  deed  rejected.  But 
it  is  not  pretended  that  the  tax  was  paid,  within  the  period 
of  the  most  extended  construction,  and  consequently  the 
deed  should  have  been  entertained  as ^rima  facie  evidence 
ai'  defendant's  title. 

Under  the  overruling  construction,  the  act  is  rendered 
nugatory  for  one  year  after  the  delinquency.  The  tax  payer 
is  encouraged  to  a  third  years  delay,  without  paying  any 
interest  or  penalty.  Can  this  be  regarded  as  the  spirit  and 
policy  of  tlie  law  ?  In  nearly  every  section  of  the  act,  with 
tlie  single  exception  of  section  fifty-three,  the  legislative 
intention  that  the  ta^ces  should  remain  delinquent  only  two 
years,  is  to  my  mind  obviously  expressed,  and  as  this  was 
the  construction  of  the  supreme  court  at  the  time  the  court 
})elow  rejected  the  deed,  it  follows  that  the  court  was  in 
error  under  the  authorities  then  in  force.  It  is  to  be  regret- 
ted tliat  the  opinion  in  this  case  is  calculated  to  encourage 
ft  disregard  of  supreme  court  decisions.  If  this  court  depart 
80  readily  from  their  own  decision,  upon  mere  .points  of 
doubtful  construction,  how  can  it  be  expected  that  their 
decisions  will  command  more  respect  from  other  courts. 

Certainty  and  uniformity  are  of  paramount  importance, 
in  judicial  decisions  ;  especially  so  in  cases  affecting  the  title 
to  real  estate. 

For  over  two  years,  JVbble  v.  The  State^  has  been  the  setr 
tied  law,  upon  which  our  citizens  reposed  with  confidence,  in 
their  real  estate  transactions,  but  now,  without  regard  to 
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that  authority,  or  the  rights  which  have  been  reeted  under 
it,  and  upon  an  unimportant  question  that  has  no  bearing 
upon  any  other  statute,  or  proceeding  at  law,  we  hare  that 
authority  reversed  and  all  rights  acquired  under  it  treated 
as  nullities.  Another  change  in  the  bench  may  result  in 
another  change  in  the  construction  of  this  statute.  Well 
may  men  cry  out  against  the  uncertainties  of  the  law ! 

But  for  this  departure  upon  so  slight  a  ground  from  for- 
mer adjudication,  1  could  perhaps  have  yielded  my  other 
objections  in  silence  to  the  greater  wisdom  and  experience 
of  my  seniors. 

Wright  and  Kixapp^  for  plaintiff  in  error. 

A.  HaU^  for  defendant. 


Harrow  et  al,  v^  Lyon. 

Xxi  order  of  tlic  district  court,  dissolving  a  writ  of  attacbment,  Tacates  the 
attachment  lion.  Such  lien  is  also  racated  by  a  judgment  against  the 
plaintiff  on  dpmurrer,  if  rendered  absolute  by  his  failure  to  amend,  or  to 
except  to  the  ruling  of  the  court,  on  points  of  error  for  the  supreme  court. 

Where  a  judgment  appears  of  record  to  be  final  against  the  attaching  plain- 
tiff, the  attachment  lien  not  revived  as  against  third  parties,  if  the  judg- 
ment is  subsequently  reveised. 

Error  to  Wapello  District  Court. 

Opinion  hy  Greene,  J.  An  action  of  right  commenced 
by  A.  M.  Lyon  against  M.  and  C.  F.  Harrow  to  recover  tlae 
south-east  one-feurth  of  the  north-west  one-fourth  of  section 
seventy-two  north  of  range  fourteen  west. 
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We  learn  from  ike  record  in  tlie  case,  that  £.  Cole  pnr« 
diased  the  land  in  question  of  the  United  States^  by  Tiitne 
of  a  pre-emption  right,  on  the  first  day  of  March,  1845.  On 
the  fifth  day  of  the  same  month  Herman  P,  Graves,  agent  of 
Seth  Richards  and  C.  W.  Cowles,  doing  business  under  the 
name  of  Seth  Bichards  &  Co.,  sued  out  a  writ  of  attach* 
ment,  which  was  made  returnable  on  the  third  day  of  the 
next  term  of  the  district  court  The  writ  was  issued  against 
«aid  Cole  and  served  by  attaching  the  land  in  dispute. 

On  the  tenth  day  of  the  same  month.  Cole  conveyed  the 
land  by  warrantee  deed  to  Francis  M.  Harrow,  one  of  the 
plaiutifls  in  error.  This  deed  was  duly  filed  for  record 
March  11^  1845. 

At  the  April  term,  1845,  of  the  Wapello  district  court, 
^ole  filed  a  demurrer  to  the  declaration  in  the  attachment 
iuit  The  demurrer  was  sustained  and  plaintiflb  obtained 
leave  to  amend  their  declaration  within  sixty  days.  At  the 
same  time  Cole  moved  to  dissolve  the  writ  of  attachment. 
The  motion  was  sustained  and  the  attachment  accordingly 
dissolved. 

At  the  next  term  of  the  district  court,  Cole  confessed 
judgment  in  favor  of  Herman  P.  Graves.  Upon  this  judg* 
ment,  a  general  execution  was  issued  in  favor  of  said  Grraves^ 
against  Cole.  The  execution  was  levied  upon  the  land  in 
dispute,  and  it  was  sold  at  the  sherift''s  sale,  to  A.  M.  Lyon, 
and  the  sheriff's  deed  was  executed  for  the  same,  Novem- 
ber 22, 1845. 

Thus  matters  rested  till  1847,  when  the  case  of  Graves  v. 
Cole  was  taken  to  the  supreme  court  by  writ  of  error,  and 
at  the  June  term,  1848,  the  judgment  of  the  district  court 
dissolving  the  writ  of  attachment  wa«  reversed.  1  Q. 
Greene,  405  ;  2  ib.  467. 

The  foregoing  facts  were  established  beyond  dispute  by 
the  records,  &c.,  adduced  upon  the  trial  of  this  cause.  Upon 
these  facts  the  court  instructed  the  jury  that  the  proof  intro- 
duced by  plaintiff  was  sufiicient  to  show  a  title  in  him,  upon 
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which  he  was  eifttitled  to  l^cover.  This  ruling  of  the  oowl 
is  now  objected  to,  and  involves  but  one  question  which  we 
deem  worthy  of  consideration. 

Did  the  attaofament  lien,  which  was  made  March  5, 1S45^ 
in  the  case  of  Herman  P.  Graves  agent  of  Seth  Eichards  <b 
Co.,  and  W,  Coioles  v.  Ephraim  Cole^  attach  to  the  judgment 
and  execution  Bale  in  the  case  of  llerm.an  P.  Graves  vv 
Ephraim  Cde^  and  thus  secure  to  Icon's  sheriff  deed,  exe- 
cuted November  22, 1845,  a  priority  over  Harrow's  deed 
from  Cole,  which  was  recorded  March  11,  1845  f 

If  the  attachment  had  never  been  dissolved,  and  if  the 
record  showed  clearly  that  the  judgment  was  rendered  in 
&vor  of  the  plarntills  in  the  attachment  suit,  we  could  at 
once  answer  this  question  in  the  affirmative.  But  as  it  is^ 
there  are  two  reasons  why  a  negative  answer  must  be 
given. 

1.  The  order  of  the  distiict  court  dissolving  the  writ  of 
attachment,  vacated  the  attachment  lien.  This  principal 
was  decided  by  this  court  in  Brown  v^  Harris^  2  G.  Qreenci 
605.  In  that  case,  it  was  held  that  an  attachment  is  vaca- 
ted by  a  judgment  of  non-suit ;  and  t&at  where  a  non-suit  is 
set  aside,  and  a  new  trial  granted,  the  attachment  lien  vaca- 
ted by  the  non*suit,  is  not  revived.  That  decision  we  think 
clearly  settles  the  case  at  bar. 

From  the  moment  the  attachment  was  dissolved,  the  lien 
created  by  it  was  necessarily  vacated,  and  the  property 
released  from  the  custody  of  the  law.  The  order  to  dissolve 
was  made  by  competent  authority  ;  it  was  unconditional ;  it 
placed  upon  record  the  tact  that  the  land  was  released  from. 
the  attachment  incumbrance,  and  it  remained  as  a  final 
decision  of  the  court,  without  any  effort  to  change  or  disturb 
it,  from  April,  1845,  till  the  writ  of  error  was  sued  out 
in  1847. 

2.  The  lien  was  not  only  discharged  by  the  uncon* 
ditional  dissolution  of  the  attachment ;  but  it  was  also  con- 
ditionally removed  by  the  judgment  which  was  rendered 
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against  the  plaintifiB  on  demurrer.  Plaintiff  obtained 
leave  to  amend  their  declaration  within  sixty  days.  If 
they  neglect  to  amend  within  that  time,  the  judgment  would 
be  final  against  them ;  the  condition  upon  quashing  the 
attachment  would  be  removed  and  the  lien  discharged* 
The  record  does  not  show  that  any  amendment  was  made 
or  amended  declaration  filed.  Hence,  upon  that  point  also 
the  lien  might  be  regarded  as  dismissed.  In  Suydam  v. 
Htt^geford^  23  Pick.  465,  a  judgment  was  entered  in  favor 
of  the  defendant  on  a  feigned  demurrer  and  it  was  held 
that  such  a  judgment  dissolved  the  attachment. 

Over  three  years  had  elapsed  before  the  judgment  di»- 
flolving  the  attachment  in  the  present  case  was  reversed* 
During  that  period,  there  was  nothing  of  record  to  show 
that  this  attaehment  proceeding  could  in  any  way  operate 
as  a  lien  upon  the  land  in  question.  Appearing  free  from 
incumbrance,  the  land  may  have  passed  from  one  innocent 
purchaser  to  another,  who,  in  the  assurance  of  a  perfect  title, 
may  have  made  costly  improvements  upon  the  property. 
If  by  reversing  such  a  judgment  the  attachment  lien  should 
be  revived  and  made  to  operate  ah  initio^  it  would  often 
result  in  gross  injustice  and  irreparable  injury  to  third  par- 
lies. To  avod  such  results,  the  right  of  attaching  creditors 
should  be  governed  by  strict  law,  and  if  a  creditor  loses  a 
priority  of  lien,  either  by  negligence  or  want  of  regularity, 
he  must  abide  the  consequences,  of  his  want  of  legal  delin- 
quency. 

If  in  the  attachmeut  suit,  the  plaintifis  had  at  once  taken 
exceptions  to  the  decision,  and  had  promptly  taken  it  by 
writ  of  error  to  the  supreme  courts  it  might  have  been  regar- 
ded as  a  suspension  of  the  final  decision  upon  the  dissolu- 
tion of  the  attachment,  or  as  a  continuance  of  that  decision 
for  the  action  of  the  supreme  court.  Such  vigilance  appear- 
ing of  record,  would  be  notice  to  all,  that  the  decision  was  not 
to  be  considered  final  and  might  therefore  without  prejudice 
%o  third  parties  be  adjudged  as  a  continuancd  of  the  Uen. 
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Governed  as  we  should  be  in  such  cases  bj  strict  rules  of 
law,  there  is  another  serious  objection  to  the  decision  below 
in  this  case.  It  appears  that  the  sherift'^s  sale,  at  which 
Lyon  purchased,  was  authorized  by  a  judgment  confessed 
in  the  case  of  H.  P.  Graves  v.  E.  Cole  several  months  after 
Cole  regularly  deeded  the  land  to  Harrow.  Now,  the 
attachment  was  sued  out  in  a  case  with  other  and  different 
plaintiffs,  viz :  H.  P.  Graves  agent  for  Seth  Richards  &  Co. 
V.  Cole.  If  there  are  two  diflerent  suits  as  might  be  infer- 
red from  the  record,  it  is  obvious  that  the  latter  could  not 
be  benefitted  by  the  attachment  in  the  former  suit. 

On  the  whole,  we  are  clearly  of  the  opinion  that  the  lien 
in  the  attachment  suit  was  lost,  by  the  decision  dissolving 
the  writ,  that  it  was  not  revived  against  third  person  by  the 
reverse  decision  in  the  supreme  court,  and  consequently, 
that  Harrow's  deed  from  Cole  has  priority  over  Lyons' 
sheriff  deed. 

Judgment  reversed. 

H.  B.  KenderBhoU^  for  plaintiflEs  in  error. 

Oeo.  O.  WrigM  and  TT.  H.  Bemdfield^  for  defendant. 


MqCausland  et.  al,  v.  Cbesap  et.  al. 

1£  by  direction  of  defendants,  the  plaintiffs  were  presented  from  perform- 
ing a  contract  of  work,  they  could  recover  for  the  work  done  in  proportion 
to  the  stipulated  price  of  the  whole  job. 

Where  a  mill  was  to  be  built*  like  a  certain  mill  described  in  the  contract, 
it  was  held  that  if  the  defendants  directed  or  assented  to  a  departure 
from  the  model  mill,  they  would  not  be  entitled  to  a  set  off  against  plain- 
tiff's demand,  for  such  departure. 

11 
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If,  in  the  plan  of  a  mill,  the  defendants  directed  or  aasented  to  alterations, 

which  delayed  the  completion  heyond  the  stipulated  time,  the  defesdanta 

would  not  be  entitled  to  damages  for  sueh  delay. 
If  the  charge  to  a  jury  is  not  sufficiently  pointed  or  explicit,  the  attoni«j 

should  request  and  point  out  more  direct  isstructions. 
Instructions,  substantially  correct,  and  not  calculated  to  mislead  the  joiyv 

not  erroneousL. 
A  party  not  legally  Sable  for  the  consequences  of  merely  gratiutous  adri^v 

given  by  biau 

Error  to  Zee  District  Court. 

Opinion  hy  Williams,  C.  J.  The  plamtiifs  brought  their 
action  of  assumpsit  against  the  defendants  to  the  September 
term,  1850,  and  filed  therewith  a  petition  for  a  mechanic's 
lien,  under  the  statute,  and  claimed  the  sum  of  three  hun- 
dred dollars  as  due  to  them  on  a  contract  to  build  a  steam 
saw  mill,  in  the  construction  of  which  they  had  been 
employed,  and  had  labored  for  the  defendants.  The  petition 
filed  by  the  plaintiffs  set  forth  the  contract,  and  the  place 
where  the  mill  was  to  be  erected.  Defendants  were  to  fur- 
nish all  the  materials.  The  timber  was  to  be  furnished,  and 
*'  delivered  hewn  or  sawed  ready  to  be  framed  or  worked 
into  the  building  and  machinery :  for  which  we^rk  and  labor 
in  erecting  the  mill,  the  defendants  proroised  to  pay  the 
plaintifls  the  sum  of  three  hundred  dollars,  when  the  work 
was  completed."  PlAintifis  aver  that  they  completed  the 
work  according  to  the  terms  of  the  contract,  and  that  defen- 
ants  promised  to  pay  tbem  the  sum  of  three  hundred  dol- 
lars therefor.  That  though  requested  to  pay,  the  defendants 
refused  to  do  so,  &c.  The  plaintiffs  also  aver  that  other 
and  additional  work  was  done  by  them,  besides  that  requir- 
ed by  the  contract,  at  the  instance  and  request  of  the  defen- 
dants, which  has  not  been  paid  for,  and  a  refusal  to  pay  the 
«ame.  That  the  land,  upon  which,  by  the  contract  the  mill 
was  by  them  erected,  is  owned  by  the  defendants.  The 
damages  are  laid  at  the  sum  of  four  hundred  and  ten  dol- 
lars. An  averment  is  also  made,  that  the  money  due  to  them 
for  the  work  became  payable  within  one  year  last  past,  and 
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before  filing  the  petition.  They  concluded  with  a  prayer 
.tiiat  the  court  would  render  judgment  against  the  defend- 
ants in  their  favor  for  the  damages,  and  that  the  same  may 
be  adjudged  a  lien  on  die  mill  and  land,  as  provided  by 
-statute. 

The  defendants  appeared  and  filed  their  plea  of  non. 
.assumpsit,  and  with  it,  under  the  statute,  gave  notice,  that 
as  a  part  of  the  contract  between  them,  it  was  agreed  that 
plainti£&  were  ^^  to  erect  and  ibuild  a  steam  saw  mill  for  the 
defendants,  like  the  steam  sarw'Tnill  of  one  William  Funk, 
situated  upon  the  Desmoines  river  near  Keosauqua,  and 
make  such  mill  do  and  perform  as  good  business  as  the  said 
mLl  of  said  Funk."  That  they  had  failed  to  do  so,  and  also 
£Edled  in  other  particulars.  "That  they  had  done  the  work 
in  such  a  manner,  that  it  was  not  in  accordance  with  the 
contract,  and  so  badly  that  the  mill  was  worthless  and  of 
no  value  to  defendants.  Notice  is  also  filed  of  set-off  in 
damages,  money  paid,  money  'due,  &c.  The  notice  con- 
cludes by  a  judgment  for  so  louch  of  the  set-ofF  as  will  bal- 
ance the  plaintiff's  demand,  and  far  the  overplus  if  any. 
This  notice  is  accompanied  by  a  bill  of  items  of  the  matters 
of  set-off.  The  cause  was  tried,  and  verdict  rendered  by 
the  jury  for  the  plaintiife  for  fifty  dollars  damages  and  judg- 
ment thereon.  The  court  also  decreed  a  mechanic's  lien  in 
favor  of  the  plaintiffs,  for  the  amount  of  the  judgment  on 
the  mill  and  land  of  the  defendants,  as  prayed  for  in  the 
petition. 

Tlie  plaintiffs  in  error  insist  on  the  following  as  error  in 
the  instructions  of  the  court  below : 

1.*  The  court  erred  in  instructing  the  jury  that  the  plain- 
tiff's claimed  that  if  the  work  was  wrong  and  needed  to  be 
altered,  the  fault  belonged  to  the  defendants,  or  at  least  to 
the  plaintiffs  and  defendants  jointly  ;  so  that  the  1^  if  any, 
must  be  where  it  falls ;  and  so  is  the  law  if  suct/is  the  fact^ 

2.  The  court  erred  in  the  instruction  that  if  the  defend- 
ants do  not  claim  damages  for  the  abandonn^nt  of  the  job^ 
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but  only  for  its  being  improperly  done,  then,  they  nrast  pay 
Buch  proportion  of  the  whole  price,  as  the  part  done,  beaii 
to  the  whole  job,  deducting  the  necessary  expense  of  altera- 
tion, and  reduction  in  value,  &c.,  without  giving  any  dam-« 
ages  for  the  delay. 

3.  The  court  erred  in  only  instructing  the  jury,  that  if 
defendants  claimed  for  damages  for  abandoning  the  job, 
defendants  would  only  be  entitled  to  deduct  for  the  expense* 
of  alteration,  and  what  it  would  cost  to  finish  the  job,  and  in 
said  instruction  the  court  gave  defendants  nothing  for  dam- 
ages for  delay. 

4.  The  court  erred  in  instructing  the  jury  that  if  defen- 
ants  knew  that  plaintiffs  were  deviating  from  the  model  and 
permitted  them  to  go  on,  the  defendants  must  take  the  con- 
sequences. 

5.  Tiie  court  erred  in  instructing  the  jury  as  they  did, 
as  to  the  foundation  for  the  mill,  and  gratuitous  advice  aa 
to  foundation,  given  while  plaintiffs  were  doing  the  job. 

The  first  assignment  of  error  relates  to  an  alleged  altera- 
tion of  the  work,  as  done,  by  the  plaintiflfe,  upon  a  discovery 
that  it  had  not  been  done  in  a  right  manner.  The  case  aa 
of  record  shows  that  the  defendants,  as  setoff  to  the  plain- 
tiff's demand,  claimed,  that  the  work  had  been  improperly 
done,  so  that  he  was  under  the  necessity  of  having  it  altered 
at  his  own  expense.  This  allegation  was  answered  by  th« 
plaintiffi,  by  alleging  that  this  additional  trouble  and 
expense  was  not  occasioned  by  their  default,  but  by  that  of  tho 
defendants  themselves.  Upon  this  point,  the  court  charged 
the  jury,  as  follows  :  "  The  defendants  claim  that  the  plain- 
tiff undertook  to  construct  the  mill  on  the  same  plan,  with 
the  same  arrangement  of  machinery,  and  to  operate  in  tha 
same  way  as  a  certain  other  mill  which  was  agreed  upon  aa 
a  model, \and  that  having  partly  performed  the  job,  it  waa 
found  theX  had  departed  from  the  model  mill,  and  so 
arranged  the^  work  Uiat  it  could  not  be  put  into  operation 
without  expensive  alterations,  and  that  they  thereupon 
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sdvonced  it  volantarilj,  and  the  defendants  made  thenecee- 
sary  alterations  and  completed  the  job  on  tlie  original  plan 
as  nearly  as  it  would  admit  of,  at  their  own  expense.  And 
they  claim  to  dednct  from  the  proportionate  part  of  th« 
price,  the  neceaeary  expense  of  making  the  alterations,  and 
the  reduction  in  the  value  of  the  mill,  occasioned  by  faults 
that  could  not  be  so  remedied ;  and  they  claim  that  the  pay- 
ments they  have  already  made,  and  the  deductions  to  which 
they  are  entitled,  are  together,  more  than  the  proportionate 
«hare  of  the  price  to  which  the  plaintiffi  would  otherwise 
have  been  entitled.  If  you  shall  find  the  facts  to  be  so,  and 
that  there  is  nothing  else  in  the  case  to  change  tlie  rights  of 
tl)e  parties,  your  verdict  should  be  for  the  defendants.  But 
the  i)laintifia  claim  that  the  arrangements  of  the  model  mill 
were  departed  from,  by  the  direction  or  at  least  with  the 
essent  of  the  defendants,  and  if  the  work  was  wrong  and 
needed  to  be  altered,  the  fault  belonged  to  the  defendants, 
or  at  least  to  the  plaintiffs  and  defendants,  jointly,  and  so 
the  loss,  if  any,  must  be  where  it  falls  ;  and  so  is  the  law,  if 
•uch  are  the  facts," 

It  appears  that  the  plaintiffs  before  the  work  was  finished 
Abandoned  It,  and  left  it;  and  that  in  order  to  render  the 
mill  available  for  any  useful  purpose,  the  defendants  pro- 
ceeded at  their  own  expense  to  finish  it  It  also  appears 
tliat  there  had  been  a  departure,  as  to  the  plan  of  construc- 
tion, from  that  of  the  mill  which  had  been  taken  and  agreed 
on  as  the  model  for  the  work.  The  liability  for  the  loss  and 
expense  occasioned  by  this  departure,  was  charged  by  the 
parties,  each  on  the  other ;  and  tlie  proposition  also  was 
presented  that  the  responsibility  of  it  was  chargeable  to  th« 
parties  mutually.  It  also  appears  that  it  was  alleged,  and 
nrged  that  the  work  was  abandoned  before  it  was  comple- 
ted, at  the  instance  of  the  defendants,  who  prevented  ths 
plaintiffs  from  proceeding  with  the  work  to  completiozk 
This  being  the  state  6f  the  case  before  the  jury,  we  find  no 
irror  in  the  instruction  on  the  questions  here  preF<^nted. 
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The  Biibstance  of  the  charge  of  the  court  is,  that  if  the  plain- 
tiife  were  prevented  from  proceeding  with  the  work,  by  the 
act  of  the  defendants,  that  then  they  would  be  entitled  to 
recover  for  the  work  and  labor  done  in  proportion  to  the 
stipulated  price  of  the  whole  job,  deducting  any  payments 
made.  But,  that  if  the  plaintiffe  abandoned  the  job,  volun- 
tarily, afber  the  altei*ation  in  the  plan  had  been  made,  and 
by  reason  of  that  abandonment,  and  alteration,  the  defend- 
ants were  put  to  expense  and  trouble  in  returning  as  nearly 
as  possible,  to  the  original  plan,  agreed  on,  and  also  suf- 
fered thereby,  in  a  depreciation  of  the  value  of  the  mill,  and 
that,  if  the  expenditure  and  loss  thus  occasioned  would 
amount  to  more  than  the  proportionate- share  of  the  price  to 
which  plaintiffe  would  otherwise  be  entitled,  then  in  the 
absence  of  any  other  matter  which  would  affect  the  rights 
of  the  parties,  the  verdict  should  be  for  tlie  detendants* 

Having  said  this  much,  tlio  court  proceeded  to  state  the 
allegation  of  the  plaintiffs  in  answer  to  a  part  of  the  defence 
Bet  up  to  his  action,  to-wit :  "  That  if  the  model  had  been 
departed  from,  by  the  direction  of  the  defendants,  or  at 
least  with  their  assent,  and  therefore  the  work  was  wrong- 
and  alteration  necessary,  that  fault  belonged  to  the  defend- 
ants, or  at  least  to  the  plaintilfe  and  defendants  jointly."  Im 
response  to  this  proposition,  he  then  says  :  "  And  eo  the 
loss  if  any,  must  be  where  it  falls  ;  and  so  is  the  law  if  such 
are  the  facts."  Tliis  we  understand  to  affirm,  as  law,  that  if 
the  defendants,  directed  the  departure  from  the  model,  or 
assented  to  it,  or  if  it  vvere  done  by  consent  of  both  the 
plaintiffs  and  defendants,  then  they — ^the  defendants — could 
claim  nothing  on  that  account,  certainly  if  the  detendants 
directed  the  alteration  to  be  made,  or  assented  to  it,  or  for- 
mally agreed  with  the  plaintiff  to  make  it,  they  would  not 
be  allowed  to  set  up  as  set-off  to  the  plaintiff's  demand,  the 
expense  of,  and  the  injury  occasioned  by  that  alteration. 

The  second  assignment  of  error  ig  based  upon  the  fact 
that  the  court  in  giving  to  the  jury  the  legal  principles^  a» 
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to  the  recovery  of  the  plaintifls  in  the  case  as  presented,  did 
not  instruct  them  to  allow  damages  to  the  defendants  for  the 
delay  in  finishing  the  mill,  caused  by  the  alteration  in  the 
plan  of  building  it  This  assignment  we  also  tliink  is  not 
well  made.  After  charging  as  set  forth  in  the  assignment, 
the  court,  having  stated  that  "if  defendants  claimed  noth- 
ing for  the  abandonment  of  the  job,"  proceeds  and  says : 
"and  if  the  defendants  caused  or  assented  to  the  mis- 
arrangements  of  the  work,  they  must  pay  the  proper  pro- 
portion without  deduction,  except  for  payments  made." 
Here  the  court  charges  upon  the  hypothesis,  that  if  the 
defendants  caused,  or  assented  to  the  alteration  of  the  plan, 
by  reason  of  which,  the  completion  of  the  mill  was  delayed^ 
then  no  allowance  of  damages  for  such  delay  should  be 
made  for  them  in  defence  of  the  action.  This,  we  hold,  is 
the  proper  construction  of  the  charga  It  is  true  that  the 
court  does  not  charge  directly,  and  pointedly,  on  the  ques- 
tion of  the  delay,  but  excludes  it  from  the  statement  of  the 
proposition  presented,  by  saying  that  If  the  delay  was 
caused  by  the  act  of  tlie  defendants,  they  could  not  be 
allowed  damages  for  it.  If  the  charge  were  not  sufficiently 
direct  on  this,  or  any  other  point  involved  in  the  case,  it  was 
in  the  power  of  the  defendant's  attorney  to  request  of  the 
court,  in  writing,  instruction  in  such  a  manner  as  to  bring 
the  matter  directly  to  the  mind  of  the  court,  and  have  it,  on 
the  law,  presented  to  the  jury,  unless  the  instruction  of  the 
court  below  be  in  violation  of  the  law  ;  or  unless  the  court, 
upon  request  duly  made,  by  the  party  interested,  or  his 
attorney,  in  writing  refuse  to  give  proper  instruction  in  the 
case,  this  court  will  not  intertere  when  the  instruction,  as 
fiir  as  given,  is  substantially  correct,  or  is  not  calculated  to 
mislead  the  jury. 

Tlie  tiiird  assignment  of  error  is  founded  substantially 
upon  the  principle  of  the  second  which  has  just  been  disposed 
o£  We  will  here  only  add,  that  if  there  be  anything  in  the 
case  on  trial  which  may  be  deemed,  by  the  party  or  his 
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oounsel,  of  sufScient  importance  to  require  instmction  from 
the  court  on  it,  as  to  the  law,  and  which  may  not  be  consid- 
ered and  presented  by  the  court  in  its  general  instructions 
to  the  jury,  it  is  the  privilege  as  well  as  the  dnbj  of  such 
party  or  attorney  to  make  special  request  in  writing  for 
such  instruction,  and  thus  bring  the  matter  up  to  the  mind 
of  the  court ;  otherwise  it  will  be  presumed  by  this  court, 
that  the  court  below  has  done  its  duty. 

The  fourth  error  assigned  is  not  well  taken.  The  instruo- 
tions  of  the  court  on  the  subject  of  what  is  there  termed  the 
misarrangement  or  alteration  of  the  work,  taken  together, 
is  not  predicated  on  the  mere  JcnowUdge  of  the  defendants 
that  the  plan  was  altered  ;  but  the  judge  in  his  charge  puts 
it  upon  the  assent  of  the  defendants  to  the  alteration,  and 
charges  ^^  that  if  the  defendants  assented  that  plaintifiGs  might 
quit,  or  if  they  failed  to  furnish  materials,  and  the  plaintiffi 
quit  for  that  cause,  then  that  deductions  would  only  be 
allowed  for  tlie  misarrangement  of  the  work,  in  case  it  was 
misarranged  contrary  to  the  contract,  and  witliout  the 
assent  of  the  defendants."  The  court  then  goes  on  to  charge 
that  if  the  defendants  directed  the  alterations,  or  knuw  that 
they  were  deviating  from  the  contract  and  sutrered  them  to 
go  on  with  the  work  they  must  suffer  the  consequences. 
These  instructions  are  substantially  correct.  Objection  was 
urged  on  the  argument  to  the  use  of  the  word  assent  as  in 
the  instruction.  We  can  see  nothing  substantial  in  this,  as  it 
is  not  improperly  used  nor  were  the  jury  likely  to  be  mis- 
led by  it.  The  burden  of  the  charge  of  the  comt  is,  that  if 
the  defendants  assented  to  the  alteration  of  the  plan  origi- 
nally agreed  upon,  directed  it  or  knowing  it,  suffered  it  to 
be  done,  and  then  when  the  job  was  abandoned  by  plaintiffs 
they  proceeded  to  appropriate  and  use  the  work  as  tar  as 
done,  they  could  not  be  allowed  any  set-off  for  damages  on 
account  of  the  delay.  We  see  nothing  in  this  part  of  tha 
instruction  of  the  court  to  warrant  a  reversal  of  the  judg- 
ment. 
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The  fifth  and  last  error  assigned  is  as  to  the  instruction 
of  the  court  relative  to  the  foundation  of  the  mill. 

A  question  appears  to  have  been  raised  in  the  case  as  to 
which  of  the  parties  should  bear  the  responsibility  and  suf- 
fer the  consequences  of  misplacing  the  foundation  of  the 
mill,  or  chimney,  bj  which  it  seems  the  alteration  com- 
plained of  became  necessary.  On  tliis  point  the  court 
instructed  that  if  the  building  of  the  foundation  was  by  the 
contract,  made  a  part  of  the  work  which  was  to  be  done  by 
the  plaintiffi,  or  it  they  had  adopted  it  as  a  part  of  the  job, 
to  be  done  by  them  on  the  contract,  and  it  was  mismanaged, 
and  thereby  damages  accrued,  then,  they  would  be  liable ; 
but  if  they  gave  advice  concerning  it  when  it  was  not  their 
business  to  build  it,  which  advice  was  merely  gratuitovs  they 
would  not  be  liable,  and  could  not  be  made  to  suffer  the 
consequences.  There  is  no  error  in  this  instruction.  A 
mere  gratuitous  advice  given  by  a  person  to  another  as  to 
the  management  of  his  business,  without  consideration,  and 
when  the  person  giving  it  is  under  no  legal  obligation  by 
contract,  express  or  implied,  relating  to  the  subject  matter 
of  that  advice,  will  not  create  a  legal  liability. 

Having  disposed  of  the  several  assignments  of  error  in 
this  case,  we  deem  it  proper  to  remark,  that  the  charge  of 
the  court  below  is  at  great  length.  This  propositions  of  law 
arising  from  the  facts  presented  by  the  evidence  are  min- 
utely noted  and  discussed  under  various  statements  of  them, 
and  in  such  a  manner  as  to  require  a  close  examination  of 
the  whole  charge,  in  order  to  understand  and  apply  its  con- 
clusions of  law.  The  assignments  of  error  seem  to  have 
been  made  as  to  particular  portions  of  the  instructions  on 
a  point  without  including  all  given  therein  by  the  court 
This  has  resulted  in  rendering  the  duties  of  this  court  more 
arduous,  and  this  opinion  more  prolix  than  it  otherwise 
would  have  been.  As  we  find  there  is  no  substantial  error 
in  the  instructions  of  the  court  below,  and  as  nothing  else 
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in  the  proceedings  of  the  case  is  made  the  subject  of  com- 
plaint, the  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed^ 

A.  UaU  and  Geo.  0.  Wright^  for  plaintiffi  in  error. 

H,  J/.  Shelby^  for  defendants. 


^  HiKDMAN  V.  MaOKALL. 

A«  issue  on  tbe'plea  of  nid  tiel  record,  is  to  the  court  and  not  to  the  jurj  ; 

and  upon  a  record  which  involves  no  question  of  jurisdiction  or  fraud,  it 

is  the  only  proper  plea. 
Hfee  RATue  faith  and  credit  to  be  given  to  the  judicial  proceedings  of  other 

states,  as  they  have  within  the  state  whence  they  are  taken. 
XU  dehit  not  appropriate  to  a  judgment  record  which  is  not  objected  to  for 

fraud  or  want  of  jurisdiction,  but  under  suCh  a  plea  want  of  jurisdiction 

and  fraud  may  be  shown. 
Under  the  plea  of  nil  d«bU,  the  defendant  may  show  that  the  attorney  had 

BO  power  or  authority  to  confess  judgment  against  him,  and  while  such  a 

plea  and  proof  are  pending,  it  is  error  to  render  judgment  on  the  plea  of 

nul  tiel  record. 

Erroe  to  Van  Buren  District  Court. 

Opinion  by  Kinney,  J.  Tliis  is  an  action  of  debt  brought 
upon  the  record  of  a  judgment  rendered  in  the  court  of  com- 
mon pleas  in  the  county  of  Beaver,  a  commonwealth  of 
Pennsylvania.  The  declaration  is  in  the  usual  form.  The 
defendant  below,  Hindman,  pleaded  :  1.  Statute  of  limita- 
tion. 2.  Infancy.  3.  ^ul  Tid  Record.  4.  NU  dehit. 
Accompanying  the  last  plea  was  the  following  affidavit : 
"  William  llindman  being  sworn,  deposes  and  says  that  he 
never  signed  or  authorized  any  body  to  sign  his  name,  to 
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the  bond  on  whicli  judgment  was  taken  against  himy.  m  the 
connty  of  Seaver,  in  the  State  of  Pnnsylvania,  as  alleged 
in  the  plaintiff^s  declaration  against  him.  And  further  says 
that  he  never  knew  of  the  existence  of  said  bond,  until  he 
heard  of  it  in  thi^  state,  about  four  years  since,  and  that  at 
the  date  of  said  judgment  he  was  but  eighteen  years  of  age." 
The  plaintiff  demurred  to  the  plea  of  the  statute  of  limita- 
tion, and  filed  a  motion  to  strike  the  plea  of  infancy  from 
the  record.  A  demurrer  was  also  filed  to  the  plea  of  ^il 
debits  assigning  for  cause  that  the  plea  of  Nil  debity  to  debt 
on  judgment,  was  not  allowable. 

There  appeare  to  be  but  one  record  entry  in  relation  to 
the  demurrer  to  these  pleas.  By  that,  it  seems  that  one 
demurrer  was  submitted  to^  and  the  plea  was  amended.  It 
was  conceded  in  the  argument,  that  this  was  the  demurrer 
to  the  plea  of  infancy,  and  the  demurrer 
dddt  was  imdisposed  of;  and  that  as'^ 
plea,  one  which  could  not  at  all  avail  d^  ^^endant 
defense,  that  the  defendant  could  no| 
quence  of  the  courts  having  tried  thJ 
the  defense  set  up  by  the  plea ;  and 
tid  record  is  the  only  plea  allowable  : 
upon  judgment.  The  cause  was  tried  by  the  cSBrt  upon  the 
issue  joined  by  the  plea  of  Nul  tiel  record^  and  a  judgment 
of  1566  74  debt,  and  $280  56  for  damages  rendered  against 
the  defendant. 

The  main  question  presented  by  the  argument  and  record 
in  thi^case  is,  did  the  court  err  in  rendering  judgment  on 
the  plea  of  Nvl  tid  record  while  the  plea  of  NU  debits  veri- 
fied by  aflSdavit,  remained  on  the  file  and  undisposed  of? 

The  issue  made  of  Nid  tid  record  was  only  triable  by  the 
court  It  could  not  be  inquired  into  by  the  jury.  The 
truth  of  this  plea  can  only  be  tried  by  an  inspection  of  the 
record  by  the  court,  and  if  the  court  find  from  an  examin- 
ation that  the  record  offered  in  evidence,  is  the  record 
declared  ooy  they  must  find  upon  this  issue  for  the  plaintiff. 
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But  while  this  is  bo^  did  not  the  court  go  top  &r  in  rei^ 
dering  judgment,  with  the  plea  of  Nil  debit  on  file,  which, 
if  a  proper  plea  in  this  action,  would  entitle  the  defendant 
to  a  jury  trial?  The  decision  of  this  question  depends,  of 
course,  upon  whether  the  plea  of  Nil  delnt  can  be  regarded 
as  a  good  plea  to  an  action  of  debt  upon  judgment,  or 
whether  as  was  contended  in  the  argument,  the  plea  of  Nul 
Ud  record  is  the  only  one  that  can  be  pleaded  to  this  action. 
If  so,  we  are  not  disposed  to  disturb  the  decision  of  the 
court  below  ;  but  if  not,  and  the  plea  in  this  case  verified 
by  affidavit,  was  permissable  as  a  good  defense  to  the  action, 
then  the  court  erred  in  renderiug  judgment  with  the  plea 
on  file,  and  undisposed  of.  The  faith  and  credit,  which  by 
the  act  of  congress,  are  due  to  the  judgments  of  a  sister 
state,  rendered  after  jurisdiction  appeared,  exclude  all 
defense  to  an  action  upon  the  record  of  a  judgment  in  an 
other  state,  which  tbe  party  could  have  made,  at  the  time 
the  judgment  was  obtained.  But  is  it  too  late  when  the 
party  has  had  no  notice,  and  has  not  been  personally  served 
witli  process,  to  file  the  plea  of  Nil  debit  f  The  plea  of  Ntd 
iiel  record^  when  service  has  been  obtained,  and  jurisdiction 
acquired,  is  the  only  proper  plea.  But  while  this  is  the 
case,  tlie  jurisdiction  of  the  court  rendering  the  judgment, 
may  be  inquired  into,  and  the  plea  of  NU  debit  will  allow 
the  defendant  to  show  that  the  court  had  no  jurisdiction 
over  his  person.  It  is  only  where  the  jurisdiction  of  the 
court  in  another  state,  says  Chancellor  Kent,  is  not 
impeached,  either  as  to  the  subject  matter  or  the  person, 
that  the  record  of  the  judgment  is  entitled  to  full  faith  and 
credit ;  and  if  the  suit  in  another  state,  was  commenced  by 
the  attachment  of  property,  the  defendant  may  plead  in  bar, 
that  no  process  was  served  on  him,  and  tliat  he  never 
appeared  either  in  person  or  by  attorney.  1  Kent's  Com^ 
2d  Ed.  pp  260-61 ;  Starbuch  v.  Murry,  6  Wend,  148. 

The  case  of  HoU  v.  AUoway^  2  Blackf.  108,  we  refer  to 
as  being  in  point  on  the  question  here  presented.    It  was  an 
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action  of  debt,  founded  on  the  judgment  of  the  circuit  court 
of  the  state  of  Kentucky.    The  defendant  pleaded  inter  alia, 
tiiat  the  judgment,  if  anv,  had  been  obtained  against  him, 
on  a  recognizance  of  special  bail  for  Alloway,  without  any 
notice  having  been  served  on  the  defendant,  and  without 
any  capias  ad  satifjfaciendum^  having  been  issued  against 
the  principal.    There  was  a  general  demurrer  to  tlie  plea,  a 
judgment  for  the  defendant.     In  affirming  the  decision, 
Judge  Blackford  says :   "  By  the  act  of  congress  of  1790, 
passed  in  pursuance  of  a  provision  of  the  constitution  of  the 
United  States,  the  judicial  proceedings  of  each  state  shall 
have  the  same  faith  and  credit  in  the  other  states,  that  they 
have  in  the  states  whence  they  are  taken.'*    According  to 
this  act  we  consider  that  the  judgment  of  a  court  of  record 
of  competent  jurisdiction,  in  one  state,  fairly  obtained,  where 
the  defendant  had  personal  notice  of  tlie  action  is  con- 
clusive between  the  parties  in  any  other  state  in  which  an 
action  may  be  brought  on  it.    In  such  a  case  nil  debit  can- 
not be  pleaded,  because  that  would  lead  to  a  re-examina- 
tion of  the  merits  of  a  cause,  presumed  to  have  been  already 
fully  and  fairly  4;ried.     Then  the  record  being  conclusive 
J^ul  tiel  record  is  the  only  general  plea.    Mills  v.  Duryee^ 
7  Cranch.  481.    But  if  the  court  rendering  the  judgment, 
has  no  jurisdiction  of  the  parties,  or  of  the  subject  matter, 
or  if  the  judgment  be  obtained  by  fraud,  we  are  of  the  opin- 
ion that  the  judgment  is  not  to  be  confined  to  the  single 
plea  of  Ifvl  tiel  record^  should  an  action  be  brought  against 
him  in  another  state  on  such  judgment.    In  these  cases  he 
must  be  permitted  to  plead  the  fraud,  or  the  want  of  jurie- 
diction  of  the  person  or  the  cause  in  bar  of  suit.    The 
common  principles  of  justice  seem  to  demand  that  such 
should  be  the  construction  of  the  act  of  congress,  and  there 
18  good  authority  for  saying  that  such  construction  is  in 
accordance  with  the  principles  of  law.    Jiissel  v.  Briggiy  9 
Mass.  462 ;  Bordon  r.  Fiic\  15  John,  121 ;  Andrews  ▼. 
Montffomert/y  19  John,  162. 
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The  act  of  congreefi  is  based  upon  the  principle  that  the 
merits  of  a  cause  once  fairly  tried  and  determined  in  one 
state  should  not  be  siil>ject  to  the  snbseqvent  trial  and  decis- 
ion of  the  courts  of  ether  states  ;  but  a  judgment  rendered 
in  the  absence  of  the  defendant,  and  without  any  personal 
notice  to  him  of  the  suit,  cannot  be  said  to  be  thus  fairly 
obtained,  and  consequently  does  not  come  within  the  prin- 
ciple of  the  act  of  congress. 

In  this  jcaee  it  appears  from  the  record  which  is  attached 
to  the  declaaration,  that  the  judgment  was  rendered  upon  a 
bond,  upon  the  confession  of  attorney,  which  fact  expressly 
negatives  all  preeumption  of  personal  service.  The  defend- 
ant in  tlie  action  npon  the  judgment,  pleads  nil  debit  and 
swears  that  he  never  signed  or  authorized  any  body  to  sign 
Ills  name  to  the  bond  on  which  judgment  was  taken  against 
him,  and  that  he  never  knew  of  the  existence  of  said  bond, 
until  he  heard  of  it  in  this  state,  about  four  years  since,  Ac 
If  this  be  true,  and  the  demurrer  admits  it  to  be  so,  it  is  s 
good  defense  to  the  action,  and  the  defendant  in  setting  it 
up,  is  only  defending  against  a  judgment  obtained  by  fraud, 
and  possibly  by  a  resQrt  to  forgery.  Under  the  plea  of  JVuX 
tid  record  the  defense  would  not  bo  permitted,  and  if  it  can- 
not be  made  under  the  plea  of  nil  debit  then  indeed  is  the 
defendant  without  remedy,  and  must  become  the  subject  of 
judicial  oppression,  by  virtue  of  that  faith  and  credit  due  to 
judgments  emanating  from  other  states,  although  there  con- 
ceived and  obtained  by  a  resort  to  fraud  of  tke  basest  char- 
acter. We  think  it  would  be  doing  violence  to  the  act  of 
congress  to  give  to  it  a  construction  which  would  exclude  a 
defense  of  this  kind.  It  may  well  be  assumed  from  all 
the  authorities  on  this  subject  that  unless  the  court  had 
jurisdiction  of  the  party  and  subject  matter,  that  the  judg- 
ments do  not  come  within  the  preview  of  the  act  of  congrcFS, 
and  consequently  cannot  be  protected  by  it  Such  judg« 
ments  are  absolutely  void,  and  are  neither  entitled  to  faith 
And  credit  at  home  nor  abroad.    In  the  case  of  Shumway 
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▼.  StiUman^  6  Wend^  447,  the  foBowing  doctrine  is  laid 
down.    The  case  was  instituted  in  New  York,  on  a  judg- 
ment obtained  in  Massachusetts.    The  defendant  pleaded, 
that  at  the  time  of  the  oommenceme&t  of  the  suit  in  which 
the  judgment  was  obtaiaed,  and  when  the  judgment  was  ren* 
dered,  and  during  the  intervening  time,  he  was  residing  in 
Kew  York ;  and  that  he  was  not  an  inhabitant  of  Massa- 
chusetts ;  that  during  all  the  said  time  he  was  n^t  in  Massa- 
cliusetts,  and  was  net  amenable  or  subject  to  the  j^sdiction 
of  the  court  in  which  the  judgment  was  rendered,  was  not 
arrested  or  personally  served  with  process  in  the  said  suit 
in  Massachusetts,  and  had  not  .any  legal  notice  of  such  suit 
The  plaintiff  replied  that  the  defendant  had  had  notice  of 
the  suit,  and  had  by  an  attorney  appeared  to  the  same. 
There  was  a  verdict  for  the  plaintiff  subject  to  the  opinion 
of  the  court,  as  to  the  law.    The  court  said  that  the  plea  was 
good  ;  also  that  the  judgment  of  a  court  of  general  jurisdic- 
tion in  any  State  <»f  ibe  Union,  is  equally  conclusive  upon 
the  parties  in  all  the  other  states  as  in  the  state  in  which  it 
was  rendered ;  but  that  this  is  subject  to  twe  qualifications. 
1.  If  it  appear  by  the  record,  that  the  defendant  was  not 
served  with  the  process,  and  did  not  appear  in  person,  or 
by  attorney,  such  judgment  is  void.    2.  If  it  appear  by  the 
record,  that  the  defendant  appeared  by  attorney,  the  defend- 
ant may  disprove  the  authority  of  -such  attorney  to  appear 
for  him.  * 

In  the  case  before  us,  the  record  shows  that  the  defendant 
appeared  by  attorney.  The  plea  denies  the  authority  of 
the  attorney  to  do  so.  According  to  the  authority  just 
quoted,  the  defendant  had  a  right  to  disprove  such  author- 
ity on  the  part  of  the  attorney.  This  the  defendant  ought 
to  have  been  permitted  to  do,  under  his  plea  of  NU  debiL 
In  Massachusetts,  in  the  case  of  Hale  v.  IVtUiamSf 
reported  in  the  note  to  SoU  v.  AUoway^  2  Blackford,  th^ 
court  says  :  ^^If  it  appeared  by  the  record  that  the  defend* 
.ant  had  notice  of  the  suit,  or  that  he  appeared  in  defense 
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they  are  inclined  to  think  that  it  could  not  be  gainsayed,  for 
as  we  are  bound  to  give  full  faith  and  credit  to  the  record, 
the  facts  stated  in  it  must  be  true  judicially,  and  if  they 
should  be  untrue,  by  reason  of  mistake  or  otherwise,  the 
aggrieved  party  must  .resort  to  the  authorities  where  the 
judgment  was  rendered,  for  redress,  for  he  could  not  be 
allowed  to  contradict  the  record  of  a  plea,  and  by  an  issue 
to  the  county  thereon.  Hut  if  the  record  does  not  show 
any  service  of  process  or  any  appearance  in  the  suit,  we 
think  he  may  be  allowed  to  avoid  tfie  effect  of  the  judgment 
here,  by  showing  that  he  was  not  within  the  jurisdiction  of 
the  couii  which  rendered  it,  for  it  is  manifestly  against  first 
principles  that  a  man  should  be  condemned  either  crimin- 
ally or  civilly  without  an  opportunity  to  be  heard  in  his 
defense. 

In  the  case  of  Shurher  v.  BlaMoumey  1  New  Hamp.,  242, 
where  a  plea  of  Nil  debit  was  pleaded  to  an  action  upon  a 
judgment  of  a  sister  state,  the  court  say :  The  judicial  pro- 
ceedings or  judgments  contemplated  by  the  act  of  1790, 
were  therefore  not  judgments  rendered  without  notice  to 
the  defendant,  or  appearance  to  the  action,  but  judgments 
which  were  recognized  and  enforced  at  common  law,  as  for^ 
eign  judgments.  Judgments  of  the  courts  of  record  of  one 
state,  rendered  without  notice  or  apperance  of  the  defend- 
ant, when  sued  in  the  courts  of  another  state,  are  therefore 
not  affected  by  the  statute  of  1790,  but  remain  as  at  com- 
mon law,  mere  nullities,  unless  within  the  jurisdiction 
where  they  were  rendered.  The  court  further  say,  that  the 
record  in  the  case  affords  no  evidence  that  the  defendant 
had  personal  notice  of  the  suit,  or  appeared  to  the  action  in 
the  court  in  which  judgment  was  rendered,  and  these  are 
facts  which  we  are  not  to  presume ;  they  should  appear  upon 
the  record.  And  the  court  decide  JVU  debit  to  be  a  good 
plea. 

In  the  case  under  consideration  there  was  no  personal 
service  on   the  defendant,   Hindman.     True,  a   person 
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representing  himself  ae  the  attorney  of  tlie  defendant, 
appeared  and  confessed  judgment;  but  tins  authoritj 
Ilindman  denies  under  oath,  which  he  had  a  right  to  do, 
according  to  the  decision  in  SJiumway  v.  StiUman.  We 
think  we  have  sliown,  by  the  authorities  referred  to,  that 
tlie  plea  of  Aul  iiel  record^  is  not  the  only  plea  allowable 
in  an  action  on  a  judgment.  As  a  general  rule,  this  is  tlje 
proper  jJea,  but  we  have  shown  that  exceptions  which  exist 
to  this  rule,  and  the  case  before  us,  clearly  fall  within  tli*« 
exceptions. 

While  the  court  were  right  in  trying  the  issue  upon  tlie 
])Iea  of  Ntd  iiel  record^  yet  they  should  not  have  rendered 
judgmejit  upon  the  merits  of  the  case  on  tliat  issue,  while 
another  issue  was  pending,  which  could  only  have  been 
tried  by  the  jury,"except  by  the  defendant  to  submit  it  to 
the  courL 

There  are  other  questions,  such  as  variance  between  the 
declaration  describing  the  judgment  and  the  judgment 
offered  in  evidence,  which  it  is  unnecessary  to  discuss,  as 
the  judgment  must  be  reversed  on  the  question  of  pleading, 
to  which  the  attention  of  the  court  has  been  principally 
directed  by  the  argument 

Judgment  reversed. 

A.  IlaU  and  IL  M.  SAdl/y,  for  plaintifS  in  error. 
J.  C.  IMLsjid  C  II.  PhelpBy  for  defendant 
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Gallingeb  V.  PoMKKOY,  AdmCv. 

An  BfTTCcircnt  to  [cy  a  certain  fnticn  of  a  promissory  note  \rhcn  col- 
lected, amounts  to  an  equit-»blc  tmns^fcr  of  tbat  portion  of  the  note,  ond 
such  portion  caunot  be  claimed  as  part  of  the  assets  of  the  insolvent- 
paver. 

In  Equity.    Ajypeal  from  Wapello  District  Court. 

Opinion  hy  Greene,  J.  Bill  filed  by  Abram  B.  Gallin- 
ger  against  John  Ponieroy,  adrnV  of  the  estate  of  David 
M.  0.  Lane.  The  facts  stated  in  the  bill  show  that  Lane, 
on  the  24^th  of  February,  1840,  executed  a  written  instro- 
mont  in  these  words :  *'  On  or  before  the  first  day  of  April 
next,  I  promise  to  pay  Elain  Rush  fifty-five  dollars  for  valuo 
received,  to  be  paid  out  of  a  note  1  hold  on  W.  II.  J>arnes^ 
•when  cjllecttd,  sooner  or  later,  using  due  diligence.*'  On 
27th  of  June  following,  Rusli  assigned  this  instrument  to 
complainant.  Before  the  Barnes  note  was  collected  Lano 
died  insolvent ;  Ponieroy  "was  lliereu]K>n  ap})ointed  admin- 
istrator of  the  estate,  and  soon  after  collected  the  note 
against  Barnes'  and  refused  to  pay  the  fifty-five  dollars  to 
complainant,  from  the  fur.d^  collected,  but  claimed  the  same 
«6  assets  for  the  estate.  Complainant  thereupon  filed  his 
bill  to  enforce  payment,  agreeable  to  the  tenor  of  said 
iustrument,  out  of  the  funds  realized  from  tlie  Barnes  note. 
A  decree  was  rendered  in  favor  of  complainant  for  tho 
amount  of  tlic  instrument,  but  ordered  payment  from  tho 
assets  of  estate,  thus  placing  it  in  the  situation  of  other 
demands  against  the  estate,  to  draw  pro  rato  from  the 
afificts.  To  that  portion  of  the  decree  complainant  objecti, 
and  now  seeks  to  reverse  in  this  court. 

We  think  the  instrument  executed  by  Lane  clearly 
expr^^sses  the  intentions  of  the  par::ies,  and  that  it  wa* 
desigaed  as  an  equitable  transfer  of  titly-tive  dollars  of  thd 
tnndfl  which  might  be  realized  from  the  Barnes  note.    la 
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equity  Lane  aeeigned  his  intercBt  to  that  portion  of  the  note^ 
tod  held  the  same  in  trust  for  Eush  or  his  assignee  ;  conr>- 
t>Iainant«  as  afisipnee  of  Rush,  acquired  an  equitable  lieib 
cpon  fitty-five  dollars  of  tlie  note  and  of  the  funds  when  col- 
lected. The  funds  paid  on  the  note  came  into  tlie  hands  of 
the  administrator  of  Lane,  clothed  with  the  trust  and  sub- 
ject to  the  equitable  lien  whicli  had  been  created  by  th# 
parties  to  the  instrument  in  question.  'J  he  administrator 
tiien  had  no  right  to  consider  the  fifty-five  dollars  as  gei> 
Itral  assets  of  the  estate. 

The  authorities  upon  tliis  point  we  regard  as  conclusive, 
€tory,  Ez.  Jr.,  §§  10-13^4-45.  In  estate  of  Fenn,  1  Ash- 
meed,  310,  it  was  held  that  when  an  intestate  had  given  his 
creditor  an  order  on  his  debtor,  which  was  accepted,  payar 
ble  out  of  funds  when  they  should  come  to  hand,  that  it 
gave  the  creditor  a  specified  lien  on  tlie  fund  out  of  which 
it  was  to  be  paid,  and  that  it  could  not  be  considered  afr 
-assets  in  the  hands  of  administrator,  on  the  death  of  the 
intestate.  The  same  principle  obtained  in  Minick's  estate, 
^  Wetts.  and  Lery,  402.  In  deciding  the  case  at  bar,  the 
court  below  must  have  considered  the  instrument  as  poft- 
iessing  nothing  more  than  the  properties  of  a  promissory 
tlote,  with  the  usual  liability  against  the  maker.  But  we 
^regard  it  as  an  assignment  ot  fifty-five  dollars  of  the  Barnes 
Xlote,  and  an  undertaking  to  use  due  diligence  in  collecting 
and  paying  the  same  to  Rush,  and  it  clearly  indicates  that 
4he  credit  was  given  upon  the  faith  of  that  particular  fund, 
father  than  upon  the  individual  responsibility  of  Lane. 

The  decree  of  the  court  below  is  therefore  reversed,  and 
^  decree  will  be  rendered  in  this  court  agreeable  to  the 
if  raver  of  complainant's  bill. 

Decree  reversed. 
W.  If.  Brumfield  and  IT.  A.  Thompson^  for  appellant 
Geo,  O.  Wright^  for  appellee. 
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Ualdwiw  V,  "Winn. 

Ok  oTerruling  dcfcDdant's  demurrer,  it  is  crrur  to  render  judgment  agmiut 
him,  without  disposing  of  his  plea  on  file. 

Ekeob  io  Wapello  District  Court. 

Opinion  hy  Williams,  C.  J.  Suit  by  Jeeso  B.  Winn 
against  Neliemiali  Baldwin  in  assumpsit  on  a  due  bill,  tried 
at  the  February  term  of  the  district  court  for  Wapello 
county,  where  the  cause  was  called  for  trial.  The  defend- 
ant demurred  to  the  plaintiff's  declaration  specially,  and 
assigned  several  causes  of  demurrer,  to  such  court  thereof^ 
&c.;  also,  tiled  his  plea  of  the  general  issue.  The  court  on 
hearing,  overruled  the  demurrer,  and  therein  entered  final 
judgment  against  the  defendant  for  the  amount  of  the  due 
bill  and  interest,  with  costs,  without  disposing  of  the  plea  uf 
the  general  issue. 

The  plaintiff  here  assigns  as  error : 

Ist  The  overruling  of  the  demurrer  to  the  pla'ntiiF'a 
declaration. 

2d.  The  court  erred  in  rendering  final  judgment  in  over- 
ruling the  said  demurrer,  without  regarding  the  plea  filed. 

3d.  The  court  erred  in  rendering  judgment  for  the  plain- 
tiff below. 

There  is  manifest  error  in  this  proceeding ;  however,  the 
])laintiff  in  error  cannot  be  allowed  here  to  complain  of  th« 
ruling  of  the  district  court  on  the  demurrer,  with  a  view  to 
a  reversal  of  the  judgment  on  that  account  When  his 
d  3murror  was  overruled  he  should  have  stood  upon  it,  aud 
tiken  his  excei)tion  to  the  ruling  of  the  court.  Tlie  record 
iihows  that  the  parties  were  in  court  by  their  attorneys,  and 
that  no  exception  was  taken  to  the  ruling  of  the  court  on 
the  demurrer.  This  rule  of  practice  is  salutary  and  is  incul^ 
oated  generally.    The  record  also  shows  that  the  dcfjndani 
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filed  his  j\esi  of  the  general  iseae,  and  he  now  seeks  to 
rererse  the  judgment,  for  the  reason  that  the  judgment  of  th« 
«Ourt  was  rendered  without  regarding  this  plea.  This  he 
dloes  on  the  ground  that  he  claimed,  or  was  entitled  to,  a 
trial  on  the  merits  of  the  case.  Such  being  his  position,  he 
lliereby  waives  all  objection  to  the  ruling  of  the  court  on 
tie  demurrer.  Steamboat  Ktntueky  v.  BtooJca^  eU  aLj  C4. 
Greene,  398  ;  1  Scam.,  222,  310,  281,  472.  But  the  court 
erred  by  rendering  judgment  for  the  i)laintifr  without  regard- 
ing the  defendant's  plea  of  the  general  issue.  Before  enter- 
ing final  judgment  this  should  have  been  disposed  of.  Tlie 
tDing  of  the  i)lea  is  all  that  is  required  by  the  practice  in 
order  to  give  notice  of  it  to  all  concerned.  AVhen  a  plea  is 
regularly  filed  in  the  case,  fhe  court,  as  well  as  the  particp, 
•hould  recognize  it.  There  is  nothing  of  record  to  show 
that  the  plea  had  been  abandoned  by  the  defendant.  It  ip, 
therefore,  reasonable  to  presume  that  the  defendant  intended 
U>  rely  on  tins  plea  and  assert  his  rights  under  it  Miller 
r.  ILrdacre^  1 G.  Greene's  R.,  154  ;  MerryweatTier  v.  Cte^- 
^ry^  2  Scam.,  82-3 ;  Hereford  v.  Crow^  3  Scam.,  R.  426. 
IbeFe  ( a'srs  arc  all  in  point.  On  this  last  position,  the  judg- 
ment of  the  district  court  is  reversed,  and  the  cause  r.^manded 
io  be  tried  on  the  issue  presented  by  the  plea  on  file,  upon 
which  the  action  of  the  court  was  not  had. 

Judgment  reversed. 

If.  B.  Ibyndershoit^  for  plaintiff  in  error. 

Charles  Negua^  fur  defendant. 
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Mc  Cluno  &  Co.  V.  Lyster. 

Jb  a  comprnTniae  by  wliiob  tbc  creditor  nrgreea  to  take  in  satisfaction,  lea^ 
than  the  amount  his  duo,  if  the  debtor  foilft  to  comply  with  the  terms  of 
the  compromiae,  the  creditor  is  entitled  to  the  full  amount  of  his  claim,  {mf 

£brob  io  Mahaska  District  Court, 

Opinion  ly  Kinney,  J.  The  plaintiff  filed  ckims  to  % 
large  amouiit,  against  the  estate  of  Sniith,  before  the  pro 
bate  judge.  Trial  had,  and  fourteen  hundred  and  sixty-two 
dollars  and  nintj-eight  cents  allowed  as  third  class  debtfi» 
The  administrator  appe^led^  and  during  the  pendency  of 
the  cause  in  the  district  court,  the  following  agreement  wat 
entered  into : 

It  is  hereby  agreed  between  the  parties,  that  the  follow- 
ing arc  the  facts,  and  that  they  shall  govern  the  decision  in 
this  case,  as  follows,  to-wit :  That  the  plaintiife  ai-e  the  hold»- 
ers  of  certain  promissory  notes  given  by  the  defendant'^ 
intestate  mentioned  and  set  lorth  in  the  transcript  of  tho 
probate  court.  That  on  tho  27th  day  of  September,  1849,  a 
compromise  was  agreed  upon  between  plaintiffs  and  defend* 
ant's  intestate,  whereby  defendant's  intestate  agreed  to  par 
certain  sums  of  money  to  tlie  plaintifi's.  in  the  manner  and 
upon  the  terms  and  conditions  mentioned  in  a  certain 
receipt,  signed  by  Seevers  and  Temple,  attorneys  fur  plain- 
Ulis,  dated  September  27,  1841),  among  tiie  p«ipors,  and 
that  the  draft  mentioned  in  said  receipt  was  presented  to 
Wade,  Stille  &  Co.,  on  the  23d  day  of  October,  1841),  who 
then  paid  the  plaintiffs,  on  the  same,  ?421  74,  and  thai 
the  residue  of  the  same  has  never  been  paid ;  that  said 
Wade,  Stille  &  Co.,  as  well  as  the  plai'ntiffs,  reside  in  SL 
Louis  ;  that  upon  the  presentment  and  new  payment  of  said 
draft  said  plaintiffs  informed  the  attorney's,  Seevers  an^- 

(a)  FunduM  v.  Marklc,  2  G.  Greene,  553  ; v. amlc 
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Temples  of  the  fact  by  letter,  and  that  said  Seeveirs,  as  attor- 
ney for  fiaid  plaintiff,  thereupon  informed  defendant's 
intestate  that  said  draft  had  not  been  paid  by  Wade,  Stille 
&  Co.,  as  herein  set  forth,  and  requested  said  defendant's 
intestate  to  pay  the  residue  of  said  draft,  amounting  to 
$39  88,  which  defendant's  intestate  refused  to  do,  saying 
that  he  had  already  paid  enough ;  that  the  plaintiff  had 
received  previous  to  the  commencement  of  this  suit  in  Pro- 
bate Court,  all  the  money  mentioned  in  said  receij)t  signed 
by  Seevers  and  Temple,  attorneys  for  plaintiffs,  dated 
September  27th,  1849,  excepting  the  above  mentioned  sum 
of  §39  88,  still  remaining  unpaid  on  said  draft,  and  that 
they  have  never  offered  to  pay  the  same  back  to  the  defend- 
ant or  his  intestate,  and  that  the  following  is  a  copy  of  the 
draft  and  endorsement  herein  referred  to : 

**  Messrs.  Wade,  Sttlle  &  Co., 

Please  pay  Morgan  Mc  Clung  &  Co.,  or  order 
four  hundred  and  seventy-one  dollars  and  sixty-two  centn, 
and  charge  the  same  to  yours.  M.  L.  SMITH. 

Sept  27th,  1849." 

Endorsed  on  the  back : 

"Heceived  on  account  of  the  within  draft,,  four  hundred 
and  twenty-one  and  seventy-four  one  hundreth  dollars. 

MORGAN  McCLUNG  &  CO. 
October  23, 1849." 

The  following  is  the  receipt  referred  to  in  the  above  agree- 
ment, which  was  executed  at  the  time  the  draft  was  given  : 

"  1849,  Sept  27th.  Received  of  Matthew  L.  Smith,  a 
draft  on  Wade,  Stille  &  Co.,  for  four  hundred  and  sixty- 
one  dollars  and  sixty  two  cents,  and  one  hundred  and 
ninety-one  dollars  and  twenty-eight  cents  in  cash  ;  and  six 
imndred  iit>y-tw#  dollars  and  ninety  cents  by  note,  and 
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mortgage  on  Thomas  Tallraan,  and  when  the  above  draft  on 
Wade,  Stille  &  Co.,  is  paid,  theh  the  said  Smith  to  b© 
released  from  all  liability  on  the  within  described  notes, 
given  to  Morgan  MeClnng  &  Co.,  signed, 

SEEVERS  &  TEMPLE, 
Attorneys  for  Morgan  MeClung. 

The  court  rendered  a  judgment,  affirming  the  allowance 
of  the  probate  court,  of  all  notes  and  demands  not  men- 
tioned and  included  in  the  above  receipt,  and  reversing  tho 
allowance  of  all  demands  embraced  in  said  receipt.  Tho 
ijuestiou  raised  by  that  part  of  tho  decision  revei'sing  tho 
allowance  of  the  probate  court,  is  this  :  As  the  dratl;  was 
not  all  paid,  have  McClung  &  Co.,  a  right  to  resort  to  their 
original  demand,  treating  so  much  a3  was  paid  on  the  draft 
Hrt  credit  upon  the  amount  due  from  the  estate?  To  settlo 
this  question  it  is  only  necessary  to  ascertain  the  condition 
upon  which  the  deceased  was  to  have  been  released  from  all 
liability.  It  is  not  denied  hut  that  he  justly  owed  the  phiin- 
riirs  a  lar^'3  amount  over  and  above  what  tliey  received  in 
^*\e  compromise.  If  no  compromise  had  been  entered  into, 
:lv3  defendant's  intestate  was  legally  liable  for  the  wholo 
amount. 

An  arrangement  was  made  by  which  the  debtor  was  to 
bo  greatly  benefitted  by  being  released  from  the  payment  of 
a  portion  of  his  just  debits  ;  but  by  the  very  terms  of  tho 
(X)ntract,  this  release  was  upon  one  condition,  winch  was 
the  payment  of  the  draft  received  on  Wade,  Stille  &  Co., 
which  formed  a  part  of  the  compromise  payment.  This 
draft  was  not  all  paid.  That  foct  was  communicated  to  tho 
debtor,  aiul  payment  of  the  residue  requested,  which  wag 
refused.  No  objection  was  made  to  the  manner  of  notice. 
Upon  such  refusal,  it  was  the  privilege  of  the  plaintiffs  to 
claim  tho  balance  due  thereafter,  deducting  the  amount 
received  ;  and  this  is  upon  tho  plainest  principles  of  justice 
and  common  sense.    It  is  a  matter  of  favor  altogether,  that 
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Che  plaintifis  agreed  to  accept  a  less  amount  for  tlio  whole.. 
There  is  no  evidence  that  Smith  was  in  failing  circumBtan- 
ces,  or  that  it  was  for  the  interest  of  MeClung  &  Co.,  to 
enter  into  the  compromise.  The  amount  clue  the  plaintiff 
was  certain,  fixed,  and  liquidated,  and  hence  it  was  iu>t  for 
the  purpose  of  settling  a  disputed  or  litigated  claim  that  th9 
compromise  was  agreed  upon. 

The  compromise  then,  fur  ouglit  that  appears,  was  purolj 
for  the  benefit  of  the  debtor.  As  it  failed  by  reason  o^*  hi« 
negligence,  McClnng  &  Co.,  by  insisting  upon  the*  «i;ioiint 
actually  due  them,  only  obtain  that  which  they  nro  Kgally 
and  honestly  entitled  to,  and  the  estate  is  only  aillcd  uj;o:i 
to  pay  a  just  debt. 

I]ut,  it  is  said,  that  the  plaintiffs  must  rescin  1  and  :e  r.in 
Jill  they  have  received.  This  rule  does  not  obtain  in  cnsfs 
like  the  present.  It  was  no  fault  ot*  the  pljintiiis  that  th« 
draft  was  not  paid,  and  the  defendants  (]i.^;c!iarg.<l  from  lia- 
bility, but  as  we  have  said,  the  fault  of  the  debtor  ;  he  fai  eil 
to  make  the  compromise  effectual.  The  plaintiff-^,  by  rv^'tain- 
ing  the  amount  received,  only  keep  what  they  ({r>}  jnsriy 
entitled  to.  It  is  admitted  in  the  agreement  that  the  money 
WAS  received  on  the  note  secured  by  nioj  tg."ge,  nu  ntioned 
in  the  receipt.  We  soo  no  propriety  in  retiniiing  iJaintiiiR 
to  return  marioyj>aid  toward  satisfying  a  just  dtbt,  and 
which,  if  returned,  could  be  recovered  ba( k.  It  wi.s  th« 
intest^xte  who  forfeited  the  contract,  and  it  is  t!ie  pri\i!ige, 
tliongh  not  thvi  duty,  of  the  plaintitii  to  res.-ind. 

After  a  consideratioii  of  a  series  of  well  consider jd  cases, 
involving  [)rinciples  similar  to  those  contained  in  the  casci 
beforj  us,  we  have  no  ditliculty  in  coming  to  the  conclusion 
'tliat  McClung  &  Co.,  are  entitled  to  an  allowanc*  of  tJuir 
daims  against  the  estate,  the  same  as  though  the  recti^k 
bad  not  been  given,  by  deducting  the  amount  they  havo 
received.  Cumber  v.  Wacle^  1  Smith.  Leading  Cases,  32); 
J'ttoh  v.  Sutlow,  5  Eiiflt.  230  ;  5  JJlackf.  17 ;  10  N.  II.  505 ; 
.i  Watts.  452  ;  9  ib.  373  ;  S  Wheat.  487  ;  CuUer  v.  rowM, 
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fi  Sinitlfs  Leading  Cases,  1,  and  notes ;  4  Blackf.  222 ;  9 
MaBB.  78  ;  15  ib  500  ;  Chitty  on  Con.  737-41-60. 

Judgment  reversed, 

ir,  II,  Seevers^  for  plaintiffs  in  error. 

W.T  Smithy  for  defendant. 


Devtn  v.  ITarris. 

Kii  f  riv.nic  nrrniif^omri.t  between  ^aitncra,  by  articles  or  otherwise,  will  bind 

l!u[J  j;:i!ii.»s  witL<u;t  actual  notice. 
A  r  nwzv.  ill  a  I  .irtiiership  will  afTccr  jwrsons  dealing  with  the  firm,  with- 

niit  tti't  al  ii(»!ice. 
^Ih'ilMIc  nconl  does  not  sliow  that  there  was  not  sufficient  evidence  1© 

J  i.niy  tlic  verdict,  tlio  discietion  exerciHcd  below,  in  refusing  a  new  trial, 

VI M  \u\  \>c  di.-stiubed. 

Ei:kok  to  iraj)eUo  Dutrlci  Court 

Ojtinion  hy  GuKicxr:  J.  Assninpfiit  by  Harris  againrt 
Dovin,  ns  surviving  partner  of  the  firm  of  Lane  &  Dtn'in. 
Till'  Fiction  was  coiiiinenccd  to  recover  money  claimed  to 
bmo  b.ien  rt'ccivcd  by  said  firm  for  a  land  Avarrant.  It  is 
CtJii reded  that  the  warrant  was  received  and  sold  by  Lane* 
At  id  that  tlie  money  he  received  has  not  been  paid  to  liar* 
li?^  tlioiigh  demanded  of  Devin  as  survivijjg  partner  of  \X\% 
lirrtj. 

It  was  claimed  by  the  plaintiff  below,  that  although  the 
money  may  have  been  received  by  Lane  alone,  it  was  still 
rtjci^ived  by  him  as  a  member  of  the  firm,  in  the  usual 
c^)mse  of  their  ])artnership  business,  and  that  the  plaintiff 
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trusted  the  firm,  and  not  the  individual  Lane.    Plea,  gen- 
eral issue ;  verdict  and  judgment  for  the  plaintiff. 

Objections  are  now  urged  to  the  instructions  given  by 
the  court  below.  It  appears  that  the  following  was  given 
by  request  of  the  plaintiff's  council :  ''  No  private  arrango- 
ment,  by  articles  of  partnership  or  otherwise,  will  bind 
third  persons,  without  actual  notice."  An  arrangemenl 
between  partners,  which  is  merely  private  in  its  character, 
entered  into  for  the  private  benefit  or  indemnity  of  a  mem- 
ber of  the  firm,  is  entitled  to  but  little  favor,  when  in  con- 
flict with  the  rights  of  third  partners.  Such  an  arrange- 
ment is  not  authorized  at  common  law  ;  and  is  very  differ- 
ent from  a  limited  partnership,  which  might  be  entered  into 
by  virtue  of  the  statute.  In  regard  to  each  other,  the  par- 
ties could  with  propriety  regulate  their  concerns,  in  a  pri» 
vate  manner,  to  please  themselves  ;  but  such  private  reguhi- 
tions  could  not  control  their  responsibility  to  others,  even  if 
an  ordinary  notice  of  such  arrangement  had  been  giveiv. 
In  all  dealings  of  a  partnersliip  with  tliird  persons,  the  law 
inculcates  good  faith,  and  open,  undisguised  dealing.  Kenl 
declares  each  member  answerable  in  8ohdo^  to  the  wholtj 
amount  of  the  debt,  without  reference  to  the  proporKon  of 
bis  interest,  or  to  tlie  nature  of  the  stipulations  b'^tioeen  hha 
and  his  associates.    3  Kent,  32. 

Even  when  credit  is  secured  to  a  firm  by  the  misrcpre-^ 
•entation  or  concealment  of  one  partner,  all  will  be  respon.^ 
Bible,  although  ignorant  of  the  transaction,  and,  although, 
there  was  a  private  agreement  between  them  limiting  their 
liability,  unless  the  party  had  knowledge  or  notice  that  tlm 
partner  was  acting  mala  fide  or  beyond  his  authority. 
Story  on  Con.,  §  22:1c.  In  the  case  at  bar,  it  is  not  pre* 
tended  that  the  partner  acted  mala  fide  or  beyond  hit 
authority.  But  the  instruction  objected  to,  appears  ti>  have 
been  predicated  upon  the  hypothesis  that  tlure  may  have 
been  some  private  arrangement  between  the  ])artners,  ami 
we  think  that  if  there  was  any  such  arrangement,  nothing 
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riiort  of  actual  notice  should  render  it  available  agaiBt  third, 
por-ions.  A  notice,  merely  constructive  or  implied,  and 
wlik*li  may  never  have  been  really  brought  to  the  attention 
*>i'  8nt*li  thinl  party,  we  cannot  consider  sufficient  t©  render 
ft  ^Merely  private  arrangement  effectual  against  the  demand* 
of  1  hi r J  persons.  We  therefore  tliink  there  was  no  error  in 
ih.'  u^atrnction  as  given. 

1 1  i^  nUu  cont'jnded,  that  there  is  error  in  an  other  instrue- 
tTM'K  whicli  WAS  given  in  the  following  words  :  "  Where  the 
t '!  ais  of  the  partnership  are  changed  by  the  partners,  actual 
nutii-a  to  persons  dealing  with  the  firm,  must  be  given  of 
iiU'li  cliange,  or  thci  firm  is  bound  by  the  pmblic  notice  of 
jiMtti^rsliip/'  A  change  in  the  number,  terms,  or  condition 
til  a  })  U'tnersliip,  in  order  to* be  valid  and  cflFectual  in  its 
ftpjillcnuion  to  third  porsoni^,  recjuirv^s  as  higli  a  degree  or 
kiM  1  of  notice  as  would  be  necessary  in  the  safe  and  eft'ect^ 
iifil  i]  involution  of  a  partnership.  Unless  due  notice  is  given 
i>r  a  dissolution  or  change  of  partnership,  a  contract  will 
1^  viiVid  where  made  by  one  |>ar{:ner  on  the  faitk  of  thu 
|»,iri!i;4'3hip,  with  a  i)erson  w!io  liad  no  notice  of  such  ehan^a 
ur  d].<^.jlu'iun.  Constructive  or  implied  notice,  or  notice  in 
(1  ^'i^y  or  county  newspaper,  undv';*  ordinary  circumstances, 
\u,i^  been  afljutlgod  sutficient.  lint  even  that  notice  would 
mil  Iiv*  d  jcmed  sufficient,  if  t)i.»  ])arty  entitled  to  it  should 
1/  -  I  situated  tliat  the  notice  would  not  be  likely  to  com© 
t.j  UU,  knowledge.  Notice  given  in  a  newspap;,'r  would  not 
h'^  jicUuil  or  exj)rcss,  but  it  would  be  such  as  a  Jury  might 
v\ur  notice  from,  so  as  to  concluJe  all  persons  who  have 
riur  had  any  previous  dealings  with  the  firm.  8  Kent,  68. 
h  h  l:ud  down  by  this  author,  that  persons  who  have  Leen 
in  the  habit  of  dealing  with  the  firm,  are  only  aflfected  by 
i-tiial  notice,  or  notice  given  under  circumstances  from 
whl.h  actual  notice  may  be  inferred.  It  is  generally  hell 
t'at  ar^ual  notice  must  be  given  to  those  who  have  had  pre- 
tmiis  dealings  with  the  firui;  and  that  constnictive  notice, 
m  fauJi  as  would  be  given  through  a  newspaper,  is  nc4 


BTTPRSMS   COURT    CASES.  iffO 

DcviD  v.  Harris. 

I  .  .     -. ■  —  ,       ^w  ..  . 

•ttfficieiit.  Waiiinson  r.  B^k  of  Penn.^  4  Wliart,  482  g 
Mouldin  v.  JiranchB'hy  2  Ala.,  602 ;  Prentiss  v.  Sinclair ^ 
S  Verm.,  149. 

We  conclude,  that  the  court  coirectly  instructed  the  jurj 
that  a  change  in  the  partnership  will  not  affect  the  pereont 
dealing  witli  the  firm  without  actual  notice. 

A  motion  was  made  in  the  court  below  for  a  new  trial, 
and  it  is  now  contended  that  the  court  erred  in  overruling 
that  motion.  The  grounds  for  this  motion  are  set  forth  in 
an  affidavit,  but  it  contains  nothing  which  would  justify 
this  court  in  disturbing  the  discretion  which  the  court  below 
IS  authorized  to  exercise  in  relation  to  such  applications. 
Though  it  is  claimed  that  Devin  did  not  assume  or  recog- 
nize any  liability  for  the  warrant,  still  there  is  nothing  pro- 
posed to  show  that  the  warrant  was  no'  received  and  sold^ 
in  connection  with  the  partnership  business,  nor  that  the 
warrant  was  not  placed  in  the  hands  of  Lane  on  the  credit 
of  the  firm.  The  record  does  not  show  that  there  was  not 
•Tifficient  evidence  submitted,  to  justify  the  verdict  of  the 
jury.  We  must  therefore,  conclude,  that  the  verdict  was 
fully  authorized,  and  that  the  court  properly  overruled  the 
motion  for  a  new  trial. 

Judgment  affirmed. 

Geo.  G.  Wright^  for  plaintiff  in  error. 

II'  77.  Bnmjidd^  for  defendant. 
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Kemp  &  Doooett  v.  Coffin. 

AfTtT  a  JiBso]ution,  the  settling  partner  may  sipn  the  name  of  the  firm  term 
n< 'i-.  Ui  settle  or  liquidate  a  company  debt,  but  not  to  cast  a  new  iudebl» 
feiiit'ssiigainst  the  firm. 

Ekror  to  Wajyello  District  Court. 

4hfhiwn  hj  AViLLiAMS,  C.  J.  Jesse  Kemp  and  Presley 
Du;r j:i.^tt  pinrtnerp,  &c.,  brought  suit  ag«ainst  Thomas  C. 
Hun',  in  assumpsit  on  a  promissory  note.  The  note  is  joini 
and  several,  by  which  Coffin  and  Hunt  as  partners,  and 
TiitniJiia  C.  Coffin,  the  defendant  in  this  action,  promised  to 
ICi'iap  and  Doggett  three  hundred  and  ninety-eight  dollarB 
ami  twn'nty -three  cents,  on  or  before  the  first  day  of  Febru- 
ai'\ ,  184G,  with  interest  from  date,  at  the  rate  of  six  peF 
(X-rEt  per  annum,  until  paid  for  value  received.  The  note 
buarri  ilate  the  Ist  day  of  February,  1.^42.  The  note  is 
Bi^MK^d  in  the  name  of  the  firm  of  Coffin  &  Hunt,  and  hj 
Ilium  :iri  C.  Coffin  as  security. 

Thi?  canse  was  tried  at  the  September  term,  1850,  for 
Wrspi'llo  county,  and  was,  by  the  consent  of  the  parties 
giibmlltcd  to  trial,  to  the  jtidge,  without  requiring  a  jury. 
Juri^aitnit  was  rendered  for  the  defendants  for  cost.  There- 
upon tlie  plaintifl's  sued  out  a  writ  of  error,  by  virtue  of 
wijidf,  the  case  has  been  brought  to  tliis  court  for  adjudi- 
cut  ion. 

Tliu.  bill  of  exceptions  sets  forth  tlie  material  facts  of  the 
4fflf?e,  lis  agreed  on  by  tlie  parties,  together  with  the  decisicik 
erf  ih.-  fourt  below,  as  to  the  law,  and  is  as  follows  :  "Be  it 
ffeint^ii;])..red,  that  on  the  trial  of  this  cause,  which  by  agree- 
meiU  of  the  parties,  was  submitted  to  the  court  without  a 
jury  J  the  only  evidence  given,  besides  the  note,  was  att 
^rcement  of  ^he  parties,  in  these  words  :  ^'It  is  agreed  by 
tiiu  pardes  he^in,  that  the  note  sued  on,  was  executed  to 
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the  plaintiflTs,  who  were  partners  as  alleged,  under  the  fot 
lowing  circumstances,  in  the  manner  mentioned  below? 
Vestal  W.  Coffin  and  Hunt,  by  the  name  of  ('offin  and 
Hunt,  were  in  partnership  in  Park  county,  lndian»i,  pre*- 
Tious  to  the  execution  of  the  note ;  that  while  so  in  partner 
flhip,  they  became  indebted  to  the  plaintiffs,  which  is  th» 
Original  indebtedness  for  which  the  note  sued  was  givensi 
That  previous  to  the  execution  of  the  note,  the  ])UiintiflB 
sued  the  said  Coffin  &  Hunt  on  their  indebtedness,  and 
obtained  judgment  thereon,  upon  which  execution  issued- 
and  the  property  of  defendants  was  taken  ther.'on  and 
offered  for  sale.  That  previous  to  the  execution  of  the  note, 
Coffin  &  Hunt  had  dissolved  partnership,  and  given  notioCJ 
to  the  public,  including  plaintiffs,  of  such  dissolution,  and 
of  their  agreement  that  tiie  business  of  the  firm  of  Collin  Sf 
Hunt  was  to  be  settled  by  Hunt.  That  while  the  levy  of 
tlie  execution  remained  on  the  property  aforesaid,  and  after 
tlie  dissolution  and  notice  aforesaid*  Hunt  proposed  t» 
plaintiffs,  that  if  they  would  release  the  property  from  exe- 
cution, ho  would  execute  the  note  sued  on  in  the  name  of 
Coffin  &  Hunt,  with  the  defendant  Thomas  C.  Coffin  at 
surety  ;  and  that  accordingly  the  note  was  executed  by 
Hunt,  and  by  tlie  defendant  as  surety,  and  tlie  property 
levied  on  was  released  ;  uj^oii  which  statement  of  facts,  the 
court  was  of  the  opinion  that  the  signature  '*  Coffin  ^ 
Hunt,"  to  the  note,  was  in  law,  the  signature  of  Hunt  alone ; 
and  that  in  the  absence  of  evidence  that  the  detondant 
knew  of  the  dissolution,  he  is  to  be  considered  as  having 
signed  under  the  impression  that  both  Coffin  and  Himl 
were  liable  and  responsible  to  him,  as  his  indemnity.  And 
further,  the  note  so  executed,  was  notice  to  the  plaintijtft 
that  the  defendant  signed  it  with  that  belief,  and  tlierefoi^ 
it  would  be  unconscientious,  and  in  the  nature  of  fraud  ft) 
allow  them  to  recover  against  the  defendant,  and  so  t\\f^ 
oourt  filed  for  the  defendant."  These  being  the  tacts  of  th|^ 
oase,  and  the  judgment  of  the  court  thereon,  the  plainti^'- 
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male  a  motion  for  a  new  trial,  on  the  gronnd  that  the  find* 
ini:  wc^  against  the  law  and  the  evidence.  This  motion 
wit-i  tiVL-rruled,  to  all  which  the  plaintiflb  excepted. 

Tlic  error  assigned  is,  that  the  court  erred  in  rendering 
juil/rtuent  for  the  defendant 

Ahlsoiigh  it  is,  in  many  cases,  difficult  to  make  such  an 
api'liiuion  of  the  niLs  i»f  law  regulating  partnerehip  conr 
rtTu-  05  will  clearly,  and  satisfactorily,  result  in  just  cunclu- 
sitfti*-.  we  tl-ink  the  &cts  set  forth  in  the  bill  of  exceptions, 
a^  i>jrr,.vd  upon  by  the  parties,  make  this  one  of  easy  adjust- 
iia  jlT.  Two  questions  rre  here  presented  in  order  to  settle 
llio  bw  of  this  case  :  1st,  AVas  the  firm  of  CotBn  &  Hunt 
ijiiU^l'ted  to  Kemp  *fc  Dogijett  prior  to  tlie  dissolution  of  the 
lUftiii  r,  as  a  firm  i  If  so,  was  the  note  sued  given  to  settle 
kimI  fiLwrv*  that  indebte<lness  of  Coffin  &  Ilunt  to  the  plain- 
Ut>  :  Hunt  being,  by  the  terms  of  dissolution,  authorized 
tu  &J  W  and  adjust  the  business  of  the  firm?  2d.  llad  the 
|^Hi.!i  in  interest  here  notice  of  the  dissolution  of  the  firm 
ul  r  'rtiu  &  Hunt,  and  of  the  terms  of  that  dissolution? 

1;  i-  clear  from  the  agreed  case,  that  the  indebtedness  of 
TutMa  6:  Hunt  to  Kemp  &  Doggett  had  been  created,  and 
exb^*l,  before  the  dissolution  of  the  former  ;  that  they  had 
brill  s^tud,  and  judgment  obtained  for  the  amount  thereof ; 
tJuU  I'xecution  had  issued  thereon,  and  property  was  under 
hn  V  hi  satisfy  it ;  that,  at  the  instance  of  Hunt,  one  of  the 
{\vn\,  who  by  the  terms  of  dissolution,  was  authorized  to  set- 
tlLMii'  the  business,  the  plaintiffs  agreed  to  release  the  levy, 
by  whluli  tlieir  debt  was  secured  ;  and,  instead  thereof,  take 
the  ii^»te  of  the  firm  with  defendant  as  surety.  Such  being 
\l\v  hMto  of  the  faets,  the  question  of  the  right  of  Ilunt  to 
bitul  I  he  tirm'of  Coffin  &  Hunt  by  contract  and  render  il 
li:il.lc  i.n  the  note,  is  important  in  the  decision  of  this  case- 
TljHt  he  was  fully  authorized  to  settle  the  business  of  th« 
firm.  \s  kich  had  been  transacted  during  its  existence,  is  con- 
t-edetl.     Did  he\act  on  this  principle  when  he  adjusted  tli« 
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matter  of  indebtedness  to  Kemp  &  Doggett,  and  in  con* 
Btunmating  this  adjustment  hj  giving  the  note  in  question  t 
We  think  he  did.  It  is  faiil j  presumable  that  the  arrange- 
ment was  beneficial  to  the  firm  by  saving  the  property  from 
sacrifice.  To  allow  them  then  to  repudiate  the  note,  would 
operate  as  a  fraud,  by  enabling  them,  thereby,  to  avoid  the 
payment  of  an  existing  and  just  indebtedness,  while  it  was 
established  and  secui-ed  to  their  creditors,  by  due  legal  pro- 
cedure. Ko  new  liability  or  indebtedness,  was  thereby 
created.  It  amounted  to  nothing  more  than  the  adjustment 
and  security  of  a  debt,  contracted  and  due  by  the  firm  in 
its  proper  course  of  business  ;  which,  as  the  settling  part- 
ner. Hunt  was  authorized  to  arrange.  If  Ilimt  could  not 
do  this,  then,  by  the  like  reasoning,  tlie  settling  partner  of 
a  dissolved  firm  could  neither  give  nor  take  a  note  in  set- 
tlement of  partnership  business,  to  close  up  the  concern. 
We  fully  recognize  the  principle  that  one  partner  cannot 
bind  the  firm,  after  dissolution,  by  the  creation  of  a  new 
indebtedness  or  liablity.  But  we  hold  that  this  h  not  such  a 
case ;  this  is  the  case  of  just  and  legal  indebtedness,  to 
adjust  and  secure  which,  the  note  was  given.  This  princi- 
ple has  been  recognized  and  adopted  in  the  case  of  J/cPhu- 
9on  V.  Edthhone^  11  Wendle,  96,  It  is  there  decided  tliat, 
'•although  a  partner,  after  dissolution,  cannot  bind  his 
co-partner  to  the  payment  of  a  debt  by  note,  yet  lie  may 
liquidate  a  previous  account  by  note,  as  by  so  doing,  he 
does  not  create  a  debt."'  The  reason,  upon  which  this  prin- 
ciple is  adopted,  is,  tliat  the  transaction  is  in  accordance 
with  the  usual  course  of  business,  and  is  proper  and  often 
necessary  for  the  protection  of  the  rights  of  partners,  and 
their  creditors.  In  the  case  at  bar,  any  other  decision,  as  to 
this  principle,  would  cause  the  law  to  operate  in  perpetra- 
tion of  a  fraud  upon  a  hmia  fide  creditor,  to  the  destruction 
of  his  right  where  it  was  secured.  In  the  case  of  the  estate 
of  Davis  and  Desauque,  5  Wheaton.  530,  this  just  princi- 
ple is  recognized.  It  is  there  held,  that  "after  dissolution, 
13 
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the  partner  who  is  authorized  to  settle  the  busineBS  ma.j 
borrow  money  on  the  credit  of  the  tinii,  for  tlie  purpose  of 
payir;^  the  debts  of  the  firm,  and  if  tbc  credit  is  giveo  in 
good  livith,  though  with  a  knowledge  of  the  dissolution,  and 
the  money  is  faithfully  applied  to  the  liquidation  of  ths 
joint  (iubts,  the  creditor  has  a  claim  a^ijaiiist  the  iJrm,  and  is 
not  to  l>o  considered  as  a  creditor  merely  of  the  partner 
l>orrowi]ig."  In  the  case  at  bar  the  taking  of  the  note,  for 
Rugkt  that  appears,  was  in  good  faitb,  and  could  operate 
only  to  benefit  the  partnership  conciTn  ;  and  suoh  was  the 
eftect  uf  the  transaction.  It  was  ap])lieil  to  the  purposes  of 
the  firm  in  settling  up  its  legitimate  business  concerns  ; 
iiistcafl  of  binding  them  to  new  and  illegitimate  burdens  or 
iT5J]Junsibilities,  it  worked  for  them  bi-nvfieially,  in  saving 
their  effects  for  all  the  interests  involved.  Although  the 
i^ftect  df  the  dissolution  of  a  parfenereliip  is  to  disable  any 
,uue  of  the  partners  from  contracting  any  new  obligatione, 
ur  engagements  on  account  of  the  firm,  still,  notwitbstand- 
ing  th:'  dissolution,  there  remains  with  each  of  the  partners, 
iiv  wilii  the  settling  partner,  certain  jxiwerB,  rights,  duties^ 
authorities  and  relations  between  them,\vhicli  ai^incbspen- 
(*able  tr^  complete,  arrange  and  settle  up  tlie  affiiirs  of  tho 
firm.  Among  these  is,  the  completion  of  all  the  unper* 
Conned  engagements  of  the  firm,  the  protection  and  conver- 
sion of  all  the  property,  means  and  eflect^  of  the  pai-tner- 
iiln]^  existing  at  the  time  of  tlie  dissolution,  t'ov  the  benefit 
tif  tlio  firm,  and  those  interested  in  its  solvency.  Se« 
Ji>uvier  Law  Die,  partnership,  §  22,  ])  2S0 ;  Story  on  Part. 
3M.  Instead  of  holding  the  principle  here  involved^  to 
»tich  ixn  extreme  operation,  as  to  permit  it  to  work  manifest 
iujui^tice,  as  well  as  inconvenience,  we  deem  it  to  be  th« 
duty  of  courts,  while  they  will  be  careful  to  protect  th« 
]>artncrs  of  a  dissolved  firm  on  the  maintai nance  of  their 
legitimate  rights,  to  see  that  they  are  required  to  acquit 
themselves  of  their  just  and  legal  responsibilities.  The  lia- 
bility of  partners,  under  contracts,  is  connneusurato  and 
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co-extensive  with  their  rights.  If  a  settling  partn€?r  ctui 
liquidate,  or  arrange  an  open  account  by  taking  a  note  in 
favor  of  the  firm,  after  dissolution,  where  that  account  had 
accrued  during  the  existence  of  the  firm,  in  the  due  cuurai 
of  its  business,  wo  cannot  see  why  he  may  not,  in  such  case, 
give  one  to  adjust  or  liquidate  an  indebtedness. 

It  has  been  contended  for  the  defendant  in  this  cast%  that 
lie  signed  and  executed  the  note  sued,  as  the  security  o{  ih% 
firm  of  Coffin  &  Hunt,  and  he  seeks  to  be  released,  vn  Om 
ground  that  as  they  were  not  liable,  he  is  not.  As  w*^  &rH 
of  the  oj)inion  that  Hunt  in  making  the  note,  as  settlirs|r 
partner  of  the  tiim,  rendered  it  liable,  this  defence  fiiili. 
The  record,  by  the  agreement  of  the  parties,  shows  that  they 
had  notice  of  the  dissolution  of  the  firm  of  Coffin  &  Iluut, 
80  that  the  allegation  of  fraud  in  this  respect,  is  not  sut- 
tained.  The  whole  transaction  as  of  record,  beforcs  uf, 
seems  to  have  been  at  the  time  of  the  making  of  tho  not«, 
one  of  good  faith.     We  cannot  presume  otherwise. 

Judgment  reversed. 

W.  II,  Brumjieldy  for  plaintiff  in  error. 

A.  ITall  and  Geo.  May^  for  defeiidaut. 
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Davidson  v.  Ovebiicxsek* 

Gumxilativc  evidence  may  be  inrroduccd  hj  plaintiff  for  tlic  purpnso  ol 
rebutting  defendant's  testiim-nv. 

TTherc  poynjorst  was  to  be  mode'  in  snwing',  and  the  payor  ^ave  nf^tice  of  a 
re^iriiriess  to  do  the  work,  but  the  payco  nefjlccted  to  delker  the  logs  to 
be  siwcd  before  the  mill  ^aa  carrii^d  nway  by  a  frcshot :  hrld  tbst  thi 
dustriH^tinn  of  the  mill  did  not  convert  tb it*  into  a  cash  claim^  ntilcm  tht 
■awln;^  wa-s  demanded  and  not  furniabed  within  a  ronsonable  time, 

Ebrok  to  Van  Bttren  Dieirict  Court 

Opinian  by  Kinney,  J.  Suit  brought  before  justice  of 
the  peace  ou  account,  and  fur  danmgee  for  improperly  cul- 
tivating a  farm  which  tlio  jtlaintiff  had  least^d  to  tbii  deft^ud- 
ant  Jiidginent  for  the  plaintifll  Dtifcudaut  appealed. 
On  the  trial  in  the  district  court,  it  a]>]>ears  from  tlie  bill  of 
except i on 9j  tliat  the  plain tiflj  to  establish  the  item  of  dam- 
ages for  bad  cultivation  of  corn  crop,  introduced  a  wirnesa 
to  prove  the  number  of  tioie^  the  corn  was  ploughed,  who 
testitied  that  he  was  tlirotigh  tlje  field  after  the  corn  ^*  waa 
laid  by,'-  and  found  on  examination,  that  one  iiold  had  been 
ploughed  Init  once,  &c.  Similar  testimony  was  given  by 
other  witnesses.  The  plain  tiff*  after  provin^^  the  damages 
by  reason  uf  the  land  not  being  cultivated  in  the  manner 
required  by  the  terms  of  the  t-on tract,  rested  his  case.  The 
defendant  then  introduced  witnej^ses  wliose  testimony  waa 
in  direct  conflict  with  the  tei^timony  of  the  plaintiff,  Lu  rela- 
tion to  tlic  cultivation  of  tlie  corn*  Theso  witnessuB  testi- 
fied tha't  the  field  of  corn,  mentioned  by  the  plaintilT'a  wit* 
nesses,  wan  ploughed  t\s  ice  and  harroived  ^jul-c,  ktc. 

The  dofL'iidant  having  rested,  the  plaintiff  called  anotlier 
witness  who  had  examined  the  fields,  and  requested  him  to 
atate  how  many  times  they  liad  been  plDiiglicd,  The  defend- 
ant objected  to  this  evidence,  fur  the  roason  that  it  was  hut 
an  accumulation  of  the  same  kind  of  evidence  given  by  the 
pkintiff  in  the  first  in.stiiuce    The  pi  a!  nb  iff  contended  tbat 
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it  was  only  rebutting,  hb  it  went  to  show  the  testimony  of  th» 
defendant  to  be  uatriio.  The  court  sustained  the  objection 
And  excluded  the  testimony,  and  this  ruling  is  assigned — 
among  ottera  whiclv  we  will  hereafter  notice — as  error, 

Tlie  testimony  offered  by  the  plaintiff  was  clearly  of  a 
rebutting  character,  and  aa  such,  was  proper  to  go  to  tha 
jury.  By  the  testiuiuny  first  introduced,  he  had  proved  all 
that  was  necessary  to  entitle  bim  to  recover.  In  the  abt^enc© 
of  any  evidence  tending  to  de&troy  or  weaken  the  case  tium 
made,  the  plaintiff  was  entitled  to  a  verdict  His  case  waa 
complete  and  peftect,  witliout  further  testimony.  Ilencei, 
there  was  no  necessity  in  t!ie  first  instance  of  introducing 
otlier  witnesses-  The  plaintiff  had  used  the  number  of 
witnesses  allowed  by  the  statute  to  establish  a  single  point, 
and  he  could  nut  be  rccjiiircd  to  anticipate  the  defendant's 
defence  by  introducLng  more  witnesses  in  confirmation 
of  a  partit^ular  fact,  than  the  statute  authorized.  If  tlie 
defend  an  f:5  testimony  had  not  been  of  such  a  character  an 
to  destroy  or  impair  the  testimony  of  plaintiff,  it  wanld 
have  been  iinj^rnper  for  bim  to  have  called  other  witnesses 
in  support  of  those  first  exninined  ;  but  as  it  was  in  direct 
confliet,  it  was  pr<jpcr  either  to  impeach  the  witnessea 
directly,  (^r  to  rebut  by  showing,  as  was  attempted  in  this 
case,  that  what  they  tt*stitied  to,  was  untrue.  Therefore,  w© 
think  the  court  erred  in  excluding  the  rebutting  testimony 
ofR;red  by  the  p^iiutifK  The  instructions  of  the  court  am 
also  assigned  fur  error.  It  appears  that  the  defendant 
claimed  as  a  eet-off  tu  the  plaintiff's  demand,  an  item  for 
work  done  on  a  njillnjam,  Tbe  plaintiff  insisted  that  sliu 
was  not  liable  to  pay  tor  it,  fur  the  reason  that  it  was  to  b*^ 
paid  for  in  sawing  at  the  mill,  and  that  she  gave  notice  of 
her  readiness  to  do  it.  Tlie  mill,  it  seems,  had  been  carried 
away  by  tlio  high  water,  Tbe  court  instructing  4ipon  thii 
point  eay :  *^  If  when  the  mill  was  destroyed  he,  the  defend* 
ant,  was  not  in  default^  be  wiis  still  entitled  to  the  sawing, 
but  aa  the  sawing  could  not  b^  dono,  it  need  not  be  called 
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for,  tilt  it  becomes  at  once  a  moTiej  debt,  ae  soon  as  tho 
plaiiitifF  lost  the  uliilitj  to  pay  in  eawing/'  Tliis  wa."^  error* 
This  item  in  the  delendant's  aceount^  was  to  be  discharged 
in*  sawing.  The  mill  on  Mhich,  no  donbt^  tJm  plaintiff 
Intended  to  perfi^^rm  the  work  was  destroyed  by  u  tlood, 
which  the  plaintilT  could  neither  prevent  or  control.  Did 
this  fact  excuse  the  defendant  from  i] ink i tig  the  demand^ 
and  waB  his  claim  thereby  converted  into  a  cash  debt! 
We  cannot  for  a  moment  tiiink  that  the  legal  duties  and 
rights  of  the  parties  can  be  fliscliargod  and  changed  by  any 
iuch  re&ult.  The  fact  that  tlio  mill  was  de&troyed  might  or 
might  not  take  away  the  ability  of  the  plaintiff  to  do  the 
work  by  the  time  the  defendant  wonld  funiieh  the  luge  and 
demand  the  sawing.  It  is  nut  impossible  but  that  the 
plaintiff  might  have  rebuilt  the  mill  and  been  fully  quali- 
fied to  discharge  the  iiMlebtednes&,  according  to  the  con- 
tract ;  or  before  she  wouhl  be  willing  that  it  should  become 
m  cash  debt,  she  miucht  have  obtained  the  sawing  at  another 
mill,  and  returned  the  lumber  %v]iere  the  sawing  was  tohavii 
been  done,  so  that  the  delV^ndant  would  not  snill^r  the  leaet 
inconvenience  by  reason  of  the  isawiug  not  being  done  on 
tJic  mill  destroyed,  lie  that  us  it  may,  the  destruction  of 
the  mill  would  not  excuse  the  defendant  from  making  the 
.demand  which  the  la^v  requires,  or  juf^tify  tlie  eourt  in  pra- 
■nming  it  was  not  in  the  ability  of  the  plaintiff  to  funiish 
the  sawing  according  to  the  contract.  It  appears  that 
^hilo  the  mill  Was  Btandiug,  that  the  plaintiff'  had  given 
notice  to  the  defendants  of  her  readine&s  to  do  the  work 
The  defendant  not  h^iviugfuruislicd  tiie  logs  when  it  was  in 
the  power  of  the  phiiutiff  to  do  the  sawing,  and  the  mill 
having  been  carried  a%vay  by  the  act  of  God,  we  think  after 
ft  demand  made,  the  plaintiti'  should  have  eueh  time  ai 
would  bo  reasonable  under  all  the  circuuistances,  to  do  tho 
iftwing  before  the  claim  of  the  defendant  would  be  coma 
»  eash  demand. 
The  instructions  of  the  court  on  this  point  arc,  therefore^, 
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erroneous,  and  the  jiigment  ia  reversed,  and  a  trial  de  novo 
awarded. 

Judgment  reversed. 

A.  HaUj  for  plaintilf  in  error. 

Oea.  G.  WrigM^  for  dofcndant 


Kite  &  Wklch  v,  Bonafield. 

Tbe  JBdgroetit  entry  stated  that  "  tbo  parties,  bj  their  attorneys,  submittrd 
UiQ  CJiut^e  to  the  c^v.rt  ^"  hoUI  that  this  was  not  sufTicient  to  show  the 
appconiDCC  of  on':?  Ki(  two  dtfi  juhints  on  whom  no  service  was  had. 

Ekkor  to  Jif\'rmn  District  Court, 

Opinion  h\j  Greeke,  J,  This  was  an  action  of  debt  in 
the  district  coiii't,  b/  Bonaiield  against  Kite  and  Welch. 
The  summons  appears  to  have  been  served  upon  Welch 
only,  but  jiiJgniLnit  was  rendered  against  both  defendantK- 
But  it  m  claiuied,  that  altliough  there  was  no  service  upon 
Kite,  the  t'ticord  shows  that  tlicre  wasan  appearance  for  him 
b/  comisel.  Tho  only  eviduice  of  such  appearance,  is  in 
the  judgment  entry,  iu  these  words  :  "And  now  come  the 
parties,  by  tlicir  attorney's,  and  submit  this  cause  to  the 
court,''  &c-  It  is  evident  tliut  the  parties  may  have  appeared 
and  submitted  their  cause  to  the  court  without  tlie  appear- 
ance of  Kite-  The  pluiutiri"  and  defendant  Welch,  would 
constitute  '*  parties,"  who  may  have  appeared  by  their  attor- 
neys, and  still  Kite  may  have  had  no  notice  of  the  proceed- 
ings against  him-  Had  the  records  shown  that  the  defend- 
ants appeared  by  tlieir  attorneys,  the  judgment  below  would 
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not  be  disturbed.  In  the  absence  of  service  and  of  such  a 
showing,  the  judgment  as  to  Kite  Is  manifestly  erroneous 
and  must  be  reversed  at  cost  of  defendant  in  error,  but  tha 
judgment  against  Welch  is  affirmed. 

Judgment  reversed,  hb  to  Kitet 

C.  W.  Slagle  and  Geo.  AcTieaon^  for  plain tiffi  in  error, 

Charles  Negus^  for  defendant. 


McCall  v,  BbadleYj  et  ah 

Au  appeal  from  a  justice  of  the  peace  to  tW  diatrirt  <*o«iH,  in  an  ittbchm«nt 
suit,  wiU  not  release  tbo  plaintiff  from  liability  on  Lis  tiUaeLtinjat  Lond  ; 
as  the  appeal  bond  is  not  substituted  for  the  attachment  btjiid. 

Error  to  Wapello  District  CourL 

Opinion  ly  Williams,  C.  J.  This  canso  was  originally 
instituted  and  tried  at  May  term,  1S4S,  in  tlie  dii^trict  courJ 
of  Wapello  county.  A  verdict  and  judgtocnt  was  t!ien 
entered  thereon  in  favor  of  the  plaintiff.  Upon  a  writ  of 
error  to  this  court,  at  June  term,  18-tt^,  tlic:  JLtdgnicnt  of  the 
district  court  was  reversed  and  a  trial  ds  novo  awarded, 
A  writ  of  procedendo  was  issued  to  the  court  beloWj  and  at 
February  term,  1850 ;  the  cause  was  again  tried  by  the 
judge  without  the  intervention  of  a  jury*  Judgment  of  non 
suit  was  entered  against  the  plaintiff,  on  the  ground  that 
the  attachment  bond  could  only  apply  to  the  proceed  inge, 
and  their  results,  before  the  justices.  That  the  effect  of  the 
bond  under  the  attachment  did  not  extend  to  the  appeal, 
and  that  the  failure  of  Bradley,  the  pUintiff  in  the  original 
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Buit,  to  recover,  on  the  appeal,  was  no  breach  of  the  t:undi- 
tion  of  the  attachment  bond. 

The  only  question  for  decision  here,  is,  as  to  the  eftect  o{ 
the  attachment  bond,  which,  nnder  the  provisions  of  tlm 
Btatute,  was  filed  by  the  plaintiff  upon  commencini^  hm 
action  before  the  justice.  In  this  case,  an  appeal  was  tnkr-n 
from  the  judgment  of  the  justice,  as  allowed  and  provifU'd 
for  by  the  statute.  Upon  trial  in  the  district  court,  tlit> 
plaintiff  faUed  to  recover.  The  property  of  the  deft  rulant 
had  been  seized,  and  was  held  by  the  writ  of  attac^lunent, 
pending  the  suit  before  the  justice,  and  in  the  district  L-otirt. 
Upon  the  faihire  of  the  plaintiff  to  recover  against  hi  hi,  ho 
resorted  to  his  remedy  on  the  attachment  bond  for  iniJi.m- 
nity  in  damages,  by  suit  against  Bradley  and  his  secimty. 
Mason.  Did  the  taking  of  the  appeal  to  the  district  ctuirt, 
from  the  judgment  of  the  justice,  release  tlie  attaduiKJit 
plaintifi^  Bradley,  and  his  security,  from  the  obligatithj?;  oU 
the  attachment  bond?  Or,  is  the  effect  of  an  attafliinent 
bond  confined  and  limited  by  the  "act  regulating  prucxud 
ings  before  justices  of  the  peace''  merely  to  such  proctied- 
ings,  while  pending  before  the  justice?  We  think  tlmt  thy 
statutory  provisions,  as  well  as  just  reasoning,  in  vi.:w  uf 
tlie  rights  of  parties  litigant,  furnish  an  answer  to  this  qnce* 
tion,  which  will  not  admit  of  doubt. 

Rev.  Stat.  315.  §  3,  provides  that  "sufts  may  bo  insti- 
tuted before  a  justice,  either  by  voluntary  appearance,  und 
agreement  of  the  parties,  or  by  process,  and  the  proi.*c^5  fur 
the  institution  of  a  suit  before  a  justice,  shall  bo  eitln  r  a 
•ummons  or  warrant  against  the  person,  or  attach tiicrst 
against  the  property  of  the  defendant."  The  justice,  Ui^tbru 
whom  the  suit  is  brought,  is  required  to  "endorse  upon  th& 
•ummons,  or  warrant,  or  writ  of  attachment,  the  umotjnt 
claimed  by  the  plaintiff,  including  interest  and  costs,  li'jy, 
Stat.  317,  §  15.  Here  is  express  statutory  provision,  riutlior- 
iziDg  a  plaintiff  to  commence  his  suit  before  a  justice  ot*thw 
peace,  by  writ  of  attachment,  and  requiring  an  endoratjrngni 
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of  the  amount  claimed  on  the  wi-it,  so  that  the  defendant, 
opun  his  first  knowledge  of  the  buit  and  dtmand,  may  save 
trouble  and  costs  by  paying  the  dobt  to  the  officer,  and  thaa 
put  an  end  to  litigation.  The  wHt  having  iesued,  the  jus- 
Uce,  having  jurisdiction  of  the  enhject  matter,  if  the  debt  ho 
not  paid  as  above  upon  service  of  the  vrrit,  is  required  in 
due  course  to  proceed  to  judgment.  Judgment  being  ren- 
dered, either  party  may  appeal  iVoni  the  decision  of  the  juBi. 
tic<5  to  the  district  court.  And  ''any  person  aggrieved  by 
an^  judgment  or  decision  of  a  jn^^tice  of  the  peace,  may  id 
person,  or  by  his  agent,  make  hi^  appeal  therefrom  to  the 
district  court  of  the  same  county,  wliere  the  judgment  wae 
rendered  or  the  decision  made."     Kev.  S:?tat,  03i?,  g  1. 

"When  an  a])peal  is  taken,  the  justice  must  ''file  with  the 
clerk  of  the  district  court,  of  the  proper  county,  a  transcript 
of  all  tlie  entries  made  in  his  docket  relating  to  the  ease, 
^ogetlier  with  all  tlie  process  aiKl  other  papers,  relating  to 
the  suit,  filed  with  the  said  justice,  five  days  before  the  first 
diiy  of  the  term  of  the  said  district  court,  next  after  said 
appeal  was  allowed."  J  luis  by  tliesje  provisions  of  the 
statute,  the  whole  case,  ab  inillo^  is  removed  to  the  district 
court,  as  tlie  appellate  tribunal,  to  be  there  tried  and 
decidal.  The  district  court  bein:^  pu^seseed  of  the  ciiuse,  it 
ia  required  to  "proceed  to  bear,  try^  and  determine  th*i 
■iime  anew/' 

It  is  true,  that  the  statute,  providing  for  tlie  taking  uf  an 
appeal  from  the  judgment  of  a  justice  of  the  peace,  requires 
tlie  iq^pellant  to  give  a  bond  with  secnirity,  for  the  prosecu- 
tioM  *j1*  his  aj)peal  with  ell'ect,  so  as  to  secure  the  rights  of 
the  appellee.  But  there  is  uothiug  in  this  provision,  which 
is,  in  the  least,  incompatible  with  tiie  riglits  of  parties  as 
esis^ting.  by  virtue  of  the  attachment  bond.  The  propriety 
and  necessity  of  that  bond,  fur  the  security  of  the  rights  of 
thti  attachment  defendant,  whose  property  or  efiects  had 
been  seized,  and  kept,  to  secure  the  payment  of  the  sum  ot* 
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money,  for  which  the  plaintiff  might  obtain  judgment 
finally,  in  tho  district  courts  on  the  apj^cal,  is  apparent; 
Boeh,  dearly,  was  the  design  of  tho  legislature.  In  guch  a 
pTocedtire,  where  property  is^  by  the  first  proc»es8,  sum* 
marily  attached  and  held  in  custody  of  the  law,  and  where 
the  right  of  appeal  is  giv^ji,  if  the  defendant  were  the  appe)- 
laut,  and  on  trial,  in  the  district  court,  he  should,  as  in  this 
case,  succeed  iu  tieteatinp:  the  plaintiff's  action,  ho  would  be 
witltont  remedy  for  all  the  money  he  had  sustained  by  tlic 
act  of  the  plaintiff  in  divesting  him  of  his  property  with- 
out cause.  This  proceeding,  by  attachment,  is  intend L^d  for 
use  in  extraordinary  cases,  to  prevent  injustice,  fraud  and 
lEconveuicnce  to  bona  fifle  creditors,  by  dishonest  debtors  ; 
or  those  who  seek  to  avoid  the  payment  of  honest  debts, 
and  whose  property  and  effects  cannot  be  reached  by  the 
ordinary  process  of  the  law.  It  is  susceptible  of  abuse  by 
the  reckless  and  i  Had  vised.  By  such,  it  may  be  made  th« 
means  of  oppression  and  ruin  to  thchonr8t,but  unfortunate 
d<3btor.  This,  doubtless,  the  iateHigen(!e  of  the  legislature 
discerned,  and  hence  an  indemnity  for  the  money  was  pro- 
vided. 

But,  in  addition  to  this  view  of  the  case,  the  law  provid- 
ing for  the  writ  of  attachmci  t,  ?n  tho  justices  act,  clearly 
contemplatefi  tlniL  creditors,  whose  demands  do  not  amount 
to  more  than  fifty  dollars^  and  not  less  than  five  dollors,  may 
ene  their  delators  by  attaclnuent.  It  expressly  ])rovide8 
that,  '"writs  of  attachment  pliall  be  issued  and  returned  in 
like  time  and  manner  as  ordinary  writs  of  summons,  and, 
when  the  defendant  is  suminotied  to  answer,  the  like  pro- 
ceedings shall  \n)  had  between  him  and  jdaintifi',  as  in  ordi- 
nary actions  un  contractSi  and  a  general  judgment  may  ha 
rendered  for  or  against  the  defendant;"  and  that  ''the  writ 
■hall  be  served  iipun  the  defendant  as  an  ordinary  summons.'*' 
Itev.  Stat.,  330,  g§  1,  3,  4.  Thus  the  action  may  be  institu- 
ted by  the  writ  of  atttachment  alone,  and  conducted  through- 
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out,  as  in  the  case  of  an  ordinary  suinnione,  to  final  jndgw 
raent,  either  before  the  justice,  or  upon  appeal  from  hia 
judgment,  in  the  district  court,  so  far  as  the  proceedings  ar0 
concerned.  The  attachment  bond,  given  by  the  plaintiffi 
and  required  by  the  statute,  before  he  wae  permitted  to  k^vim 
his  writ,  contemplates,  and  provides^  for,  Im  rcspcmsibility 
to  the  defendant  for  damages  for  issuing  the  attachment  "  if 
he  shall  fail  to  recover  judgment  thereon,^'  &c.  From  tJi© 
whole  proceedings,  as  prescribed  by  the  statute,  as  well  as 
its  peculiar  character  in  relation  to  the  rights  of  the  part- 
ies, it  is  impossible  for  us  to  discover  by  what  rule  of  law 
or  justice,  an  appeal  to  the  district  cc»iiit,  from  the  judgment 
of  the  justice,  should  release  the  plaintiff  fmm  the  responei- 
bility  incurred  by  his  attachment  bond. 

lie  had  the  right  of  appeal  upon  giving  bond  with  secu- 
rity, &c.  Having  taken  his  appeal  he  ig  only  bound  by  lua 
appeal  bond,  with  his  security,  to  "  ^^atiiisfy  the  judgment  of 
the  district  court,  if  it  be  given  against  him,  or  if  the  appeal 
be  dismissed,  that  he  will  pay  the  judgment  of  the  justice, 
together  with  the  costs  of  appeal."  This  is  an  obligation 
altt»gc»ther  different  from  that  of  the  bond  required  by  ths 
attachment  law,  upon  the  issuing  of  the  writ.  The  eondi* 
lion  of  the  latter,  is,  "  that  he  shall  pay  to  the  debtor  all 
damages  and  costs  which  he  may  sustain  by  reason  of  the 
issuing  of  such  attachment,  if  the  cruditor  fail  to  obtain 
judgment  thereon,  and  if  such  judguu^nt  be  recovered,  that 
«uch  creditor  will  pay  the  debtor  all  the  money  which  shall 
be  recovered  by  him  from  any  pr(fj>orty  levied  upon  and 
•old  under  such  attachment,  over  and  ahove  the  amount  of 
•uch  judgment  and  interest  and  costs  thereon.'^  In  design 
and  substance,  the  bonds  are  entirely  difTeri^-nL  To  give  to 
the  appeal  bond  the  eifect  of  a  release  as  to  tiio  attachment 
bond,  would,  we  think,  be  entirely  subversive  of  right,  and 
contravene  the  manifest  intention  of  tlie  legislature,  by  leav- 
ing the  defendant  in  the  proceeding  by  attachment,  without- 


SUPRBMB    COURT    CASES.  205 

Hftmmilt  v.  Coffin. 

redreee  iu  damages,  for  the  injury  sustained  by  reason  of 
the  wrongful  suing  out  of  the  attachment 

Judgment  reversed. 

ZT  B.  IlendeTshoU^  for  plaintiff  in  error. 

■  J.  IL  CowUs^  for  defendant. 


HAMjrrrr  v.  Coffin. 

A  JQjgment  wi\[  not  tie  nTcracil  for  &  proceeding  that  cannot  prejudice  th« 

plaiuliffiTj  errcir, 
Oq  ab  npjK'rtl  frfiTn  a  jtistire  of  tb<*  peace  the  surety  in  the  recognizance  wa« 

WBJitDcl  aa  a  witncaSp  aod  a  new  recognizance  was  authorized  in  the  dii- 

irict  court. 

Error  to  Waj}eIIo  District  Court 

Opiiiwn  lyKjysBY  J,  Coffin  sued  Ilamraitt  before  a 
juBtice  of  the  peace,  upon  an  account  for  boarding  and 
clothing  his  dauglitor,  aud  for  medical  attendance.  Ilam- 
initt  filed  au  acc^imfe  m  a  set-off  for  the  services  of  his  said 
daughter.  Trial  by  Jury,  anil  verdict  for  the  defendant,  and 
judgment  in  his  favor  tor  custs.  The  plaintiff  appealed, 
and  a  verdict  having  been  <ihtained  against  the  defendant 
btilow  for  a  small  amount,  lie  brings  his  case  to  this  court, 
and  assigns  for  error  : 

The  court  erred  in  making  an  order  to  correct  the  appeal 
bond,  and  in  permitting  one,  Wood,  to  testify  in  the  cause, 
aa  said  Wood  was  tiic  surety  in  said  bond. 

Exceptions  are  taken  to  the  ruling  of  the  court  upon  the 
tefitlmony,  and  also  to  the  instructions  to  the  jury,  upon 
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which  errors  are  assigned,  wLicIt  we  do  not  consider  necee- 
sarj  to  notice.  The  assignment  muinlj  relied  upon  in  th« 
argument  is  the  one  above  st^te^.  It  ajipeai-s  from  the  bill 
of  exceptions,  that  on  the  trial,  the  appellant  called  Wood 
as  a  witness,  who  was  objected  to  on  the  ground  that  h© 
WHS  tbe  security  of  the  appL41aut  in  the  appt^al  bond,  lliis 
objection  w^as  sustained  by  the  Court,  Tbe  plain  tifl'  then 
produced  and  filed  in  the  ourt,  and  substihitKi  in  place  of 
said  appeal  bond,  a  new  appeal  Iwjnd,  witli  BceiiriLy,  other 
than  that  of  said  witness.  To  tliis  last  named  bondj  the 
defendant  objected  as  insuHicient,  which  objection  was  over- 
ruled by  the  court,  and  plaintiff  excojited.  The  objection 
to  Wood,  as  a  witness,  was  eustained  by  the  court,  and  it 
now'liere  appears  in  the  record,  that  Wood  was  called  again 
to  the  stand,  after  the  court  ]iad  ruled  his  testimony  inad- 
missible.  The  exception  is  to  the  suiM^^iency  of  the  bond- 
The  bond  is  set  out  in  the  bill  of  exceptions ;  it  was  nded  by 
the  court  to  be  sufficient ;  it  ajipears  to  be  in  contbrmity 
with  the  requirements  of  the  statute,  and  in  this  respect 
unobjectionable.  But  it  was  urged  in  the  argunientj  tliat 
tlie  court  had  no  right  to  ]^ermit  the  BubKtitution.  If  thla 
were  so,  and  the  substituted  bond  unavailing^  as  a  security 
upon  the  appeal,  still  the  deft^ndant  would  not  have  any 
reason  to  complain,  for  the  reason  tliat  no  action  hai 
accrued  to  the  defendant  upon  the  bond,  aa  the  appellant 
stieceeded  in  the  district  court,  and  it  does  not  appear  in 
the  record  that  the  rights  of  the  appellee  were  in  any  ros|>ect 
prejudiced  by  the  substitution.  And  if  this  was  error 
in  tlie  court,  this  court  would  not  reverse  according  to 
repe.it  3d  decisions.  Unless  th3  alleged  error  has  operated 
injuriously  upon  the  plaintiff  in  error,  the  judgment  will  \m 
aiiinned.  But,  we  think  the  court  had  a  right  to  order  a 
new  bond  to  be  substituted.  The  et:itutc  gives  the  appellant 
the  right  to  enter  new  recoLrnizance  in  the  district  eoml  on 
En  appeal  from  a  justice  of  the  peace,  when  for  any  reason, 
the  one  previously  entered  into,  is  defective.    Hev.Stat.  33, 
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§  11.  The  court  have  the  power  to  receive  and  approve  of 
the  new  bond  filed,  and  when  bo  filed  before  the  court  it  it 
just  as  obligatory,  and  affords  as  perfect  security  to  tha 
appellee  as  if'entered  into  before  the  justice  of  the  peace  at 
the  time  the  appeal  was  taken.  We  have  no  doubt  about 
the  power  of  the  court  during  the  progress  of  a  trial,  if  for 
any  cause  it  should  become  necessary  to  require  a  new  and 
different  appeal  bond  from  the  one  first  given,  to  order  such 
bond  in  substitution  of  the  one  taken  by  the  justice.  It  i« 
not  for  the  appellee  to  say  before  the  justice,  ivho  the  surety 
in  the  bond  shall  be,  or  to  receive  or  reject  any  one  that  it 
i)fiered,  but  it  is  for  the  justice  to  approve  or  reject  them^ 
as  sufficient  or  insuflBeient. 

This  answers  the  argument  at  bar,  that  the  defendant 
could  not  be  required  to  look  to  other  and  different  security 
than  that  originally  given.  We  will  presume  the  court  to 
act  with  as  much  caution  in  approving  the  security,  and 
guard  as  closely  the  rights  of  the  appellee  on  this  point  at 
the  justice  of  the  peace. 

Judgment  affirmed. 

S.  W.  Summers  and  W.  IL  Brumfield^  for  plaintiff'  \\\ 
error. 

A.  IlaUy  for  defendant 


Pbkkins  v.  Testebmekt. 

Depositions  taken  after  trial  in  the  district  court,  wiU  not  b«  etttertained  i 

the  supreme  eourU 
The  supreme  court  eaanot  entertain  original  jurisdiction. 
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On  Motion.    Appeal  from  Wapello  District  Court 

Opinion  by  Greene,  J.  A  motion  is  made  by  appello* 
to  suppress  depositions  which  have  been  taken  and  iiled  in 
this  case  since  the  appeal  from  the  district  courtp  In  chan- 
cery proceedings,  this  court  is  autliorizcd  to  act  only  in  an 
appellate  capacity ;  to  review  and  correct  no  other  questioni 
than  those  submitted  to  the  decision  of  the  conrt  below. 
We  possess,  under  the  constitution,  no  original  juried iction, 
and  consequently  cannot  entertain  any  plea,  issue  or  evi- 
dence, which  has  not  been  acted  upon  by  the  district  court. 
That  court  must  first  decide  upon  the  subject  matter,  befora 
the  authority  of  this  court  can  be  interposed.  A  cause  can 
be  tried  upon  no  other  record  or  document  than  such  as  is 
certified  to  this  court  by  virtue  of  the  aji[)c*aL  Subsequent 
depositions  would  present  new  and  original  niattei'S  fcir 
decision,  which  would  be  unauthorized  and  extra  judiciaL 
The  motion,  to  suppress  the  depositions  taken  since  the  trial 
below,  is  therefore  granted. 

Motion  granted. 
Oeo.  G^  Wright^  for  the  motion. 
Geo.  May  2Jid  U.  B,  Ilendershott^  against 
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TfiSTERMEirr  V.  Perkins. 

T.  filed  bis  bill  against  the  heirs  of  P.  for  land  which  was  entered  in  th« 
name  of  P.  about  two  years  before  hi«  death,  but  there  was  ny  t;vidf  nc» 
that  T.  furnished  the  purchase  monej,  no  written  memoraudunn  of  Utu 
trust,  no  effort  made  bjr  T.,  during  the  life  of  P.,  to  obtain  ^  dk^ed,  nu 
objection  made  to  P.'s  converting  much  of  the  best  timber  to  Ih^  cwsi  uh«  . 
nor  to  his  occupation  and  exclusive  c<»ntrol  of  the  premises  ;  btit  tJiere  w»*, 
doubtful  evidence  that  P.  declared,  some  time  Ixjfore  his  deiatl.,  that  ih* 
land  was  to  be  divided  between  him  and  T.;  held  that  the  circuiusUucui 
do  not  create  a  trust,  nor  show  equity  in  T. 

In  Equity.    Appeal  from  Wapdlo  District  Cmtrt 

Opinion  ly  Greene,  J.  Jesse  Testerment  filecl  Xiiih  \n\\ 
against  William  W.  and  Elizabeth  E.  Perkins,  tuni  Sarali 
Perkins,  heire  at  law  of  C.  L.  Perkins,  deceased,  CoTrij^ain- 
ant  charges  that  he  had  improvements  and  a  claim  upuii 
lot  1,  in  sec.  35,  T.  71,  X.  of  R  12  west ;  that  his  daiut 
included  eighteen  acres  of  the  north  end  of  said  lot,  liu<1 
tliat  C.  L.  Perkins  claimed  the  remaining  portion;  Hint  hy 
agreement  complainant  furnislied  to  Perkins  his  p^rrion  of 
the  purchase  money  for  said  land,  and  that  said  Perkiiui 
thereupon  purcbnsed  tlie  whole  of  said  lot  in  his  own  imiati, 
at  the  Desmoines  river  Land  Otiice,  with  the  understimdini' 
that  he  should  deed  to  complainant  the  portion  of  ti;iid  lot 
which  was  included  in  his  claim  ;  that  the  agreeiuent  wai* 
by  parole,  and  that  no  memorandum  of  it  had  been  reducinl 
to  writing  ;  that  the  lot  was  entered  November  27th,  1848, 
and  that  said  Perkins  died  in  March,  1850,  without  convuy- 
ing  to  complainant  the  eighteen  acres  claimed  by  him. 
Bill  prays  for  a  decree  that  the  heii-s  of  said  Perkins  deed 
to  complainant  the  land  in  question.  The  facts  stated  in 
the  bill  are  not  sworn  to,  but  all  of  them  which  tend  t^i 
show  a  trust  in  said  C.  L.  Perkins,  arc  expressly  doiiifM]  by 
the  answer  of  his  widow,  Sarah  Perkins,  and  by  the  anj^wt  r 
of  Ervin  A.  Wilson,  as  administrator  of  the  estate,  and  a«. 
14 
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gimrdian  ad  litam  of  the  infimt  lieira.  These  answers 
were  niiitlc  under  oatli,  and  thnt  of  Samh  Perliina  appears 
to  have  been  made  with  a  full  undc^rs^tanding  of  the  cireura- 
stances  under  which  the  land  waa  clainietl  and  purchased 
by  lier  liusband. 

The  averments  of  the  bill  are  only  Mipported  by  evidence 
of  declarations  made  by  C.  L.  IVrkine,  &ome  time  before 
his  duutli,  to  the  effect  that  the  lut  in  question  was  to  be 
divided  between  him  and  comj^biinant,  who  was  to  hav» 
about  eigliteen  acres  frem  tlu^  luuthern  i>ortinn<  But  tbo 
testimony  in  relation  to  tlics.^  di'chinitionB  does  nut  come 
before  us  in  a  very  reliable  tun ii,  and  is  mostly  overcome 
by  otlier  evidence.  Mere  de^'larations  made  under  eircum- 
stances  which  would  not  be  llkdj  to  ficeure  the  attention  of 
the  pci-sun  hearing  them,  and  upon  a  subject  about  which 
ko  might  be  mistaken,  should  be  received  witii  mncli  allow- 
ance* In  the  present  case,  \\v^  answers  and  deposition  a 
couvince  us  that  the  principal  witness,  In  behalf  of  com- 
phiiuant^  must  have  been  mistaken  in  the  statcnienti?  mado 
to  hi  in  by  C.  L.  Perkins.  The  answer  of  !Mrs.  Perkins, 
showing  tliat  her  husband  had  improvements  on  a  portion 
of  the  eighteen  acres  in  question,  niul  the  depositions  of  wit- 
nesses allowing  tliat  Perkins  liad  r^]  heatedly  cut  lui^s  and 
taken  tliein  away  from  said  land,  in  tlie  presence  and  with- 
out any  objection  from  com])lainant.,  arjnot  consistent  with 
tbe  testimony  in  relation  to  those  declarations.  If  Perkins 
did  not  luivo  the  exclusive  right  to  the  property,  and  if 
coinplainant  had  any  interest  in  it,  tbe  latter  would  bo  very 
tikcly  to  assert  his  rights  and  object  to  the  dejiredations  of 
the  tormen  while  in  possoooiun  of  the  improvements  and  in 
the  act  of  cutting  and  convey i tig  away  jnueli  of  the  best 
timber.  If  complainant  had  advanced  the  entrance  money 
for  the  eigliteen  acres,  and  was  entitled  to  a  deed  from  Per- 
kins, it  is  not  likely  that  ho  would  entirely  fail  in  ellort  t* 
obtain  the  title,  from  the  time  the  laud  was  entered,  up  to 
the  death  of  Perkins.    But,  there  appears  to  have  been  no 
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•uch  effort .  made,  no  receipt  given  for  the  money,  lU) 
objection  made  when  the  timber  was  carried  off,  and  PeT- 
idns  was  permitted  to  enjoj  the  exclusive  benefit  of  thf 
premises  from  the  time  the  land  was  entered  xip  to  thm 
period  of  his  deatli.  These  circumstxinces  seriously  mili- 
tate against  the  efforts  made  by  complainant  to  assert  a 
right  to  the  premises.  Besides,  one  of  the  depositions  sufE- 
dently  shows  that  Perkins  did  not  enter  the  lot  in  question, 
with  any  portion  of  complainant's  money,  but  with  money 
that  he  obtained  from  B.  C.  Firman. 

Upon  a  careful  examination  of  the  bill,  answer,  and  depo- 
fiitious,  we  cannot  resist  the  conclusion  that  the  equity  of 
th3  caso  is  with  the  defendants,  and  that  the  court  below 
was  fully  authorized  in  dismissing  the  bill. 


Decree  affirmed. 


IT.  B,  IlendcrifJiott  and  Geo,  May^  for  appellant. 
Geo.  G.  WriffTdj  for  appellee. 


Ross  V.  IIaykb. 

Latitude  and  discretion  recognized  in  the  examination  of  witnesses. 

On  a  cross  exam  in  at  ion,  it  is  not  error  to  put  questions  to  a  witne&<J,  wilH 

the  obJ€*ct  of  impeaching  hirn  by  other  teatimony. 
In  an  action  of  replevin,  on  the  qccslion  of  ownership,  a  conrersaticn  witH 

the  party  who  chiiincd,  and   haJ,  the   property  in  possession,  may  b<i 

adniis'^ible  in  evidence. 
▲  failure  to  render  judgment  of  cost  against  cither  party,  is  not  ground  f#r 

error. 

Error  to  Wajydlo  District  Court. 

Opinion  hy  Kinney,  J.    This  was  an  action  of  replevin^ 
brought  by  plaintiff  against  the  sheriff  of  Wapello  county, 
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R088  V.  Hayne. 

to  recover  property  taken  on  attachment  against  William 
G,  R0S6,  at  the  suit  of  James  Ilawley  ;  verdict  and  judg^ 
ment  in  the  district  court,  for  the  defendant,  for  a  portion 
of  the  property  replevied,  tiie  jury  having  found  the  sam« 
to  have  been  the  property  of  William  G.  Ross,  at  the  tim« 
the  attachment  was  sued  out.  The  plaintiff  brings  tlie  case 
to  thia  Cdurt  on  a  writ  ot  error,  and  assigns  for  error: 

let.  Tlie  court  erred  in  permitting  the  defendant  in 
error  to  examine  tlie  witness,  Lewis,  as  to  what  the  wutnesfl, 
Siiui anion,  had  stated,  for  the  purpose  of  impeaching  said 
witness- 

2d.  The  court  erred  in  admitting  the  testimony  of  Sean 
and  Gaylord  as  to  what  William  G.  Ross  said,  with  refer- 
once  to  the  property  in  dispute. 

3d-  The  court  erred  in  not  rendering  judgment  against 
tLe  defendant  for  cost. 

Tlie  lii'st  and  second  assignments  are  made  upon  th« 
ruling  of  the  court,  as  contained  in  the  bill  of  exceptions. 
It  appears  that  Sinnamon  was  called  as  a  witness  fur  plain- 
tiff* Ho  was  examined  in  chief,  and  then  cross-examined 
by  the  defendant,  after  which,  he  left  the  stand.  The  plaintiff 
having  rested  his  case,  the  defendant,  in  the  course  of  hi« 
uvidentxs  called  the  said  witness  again,  and  asked  him 
whether  he  had  not  sold  the  cattle,  before  referred  to,  to 
William  G.  Ross,  and  the  witness  said  not.  He  was  then 
ftsked  whether  he  had  not  told  Mr.  Lewis  that  said  William 
(1.  R06S  had  purchased  the  cattle  of  him,  he  said  he  had 
not  The  defendant  then  called  said  Lewis,  and  asked  him 
to  detail  any  conversation  he  had  had  with  said  witness,  a« 
to  the  purchase  of  said  oxen  by  said  William  G.  Ross,  of 
him^  said  Sinnamon.  To  this  plaintiff  objected,  on  th<i 
ground  that  a  party  could  not  thus  introduce  a  witness  for 
UiLt  purpose  of  impeacliing  him,  and  then  j^roceed  to  do  it 
But  the  COU1I; — From  the  fact  that  tljc  trial  had  been  con- 
d  ucVjd  irregularly  on  both  sides,  to  some  extent  without  objec- 
tion, unJer  thcsj  considerations — permitted  the  defendant 
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15  treafc  the  last  ex«imination  of  the  witness  as  a  continua- 
tion of  hid  first  cross-examination -^f  him,  and  so  allowed 
the  interrogatory  to  be  put  and  answered  by  way  of  contra- 
dicting the  witness ;  to  which  the  plaintiff  excepted. 

In  view  of  the  manner  in  which  this  trial  was  conducted 
»nd  the  irregularities  that  were  permitted,  without  objeo- 
tion  on  either  side,  we  cannot  think  this  ruling  of  the  court 
infliaent  to  reverse  this  case. 

It  bk'vm\^  that  a  departure  from  the  strict  rules,  appliablt 
lo  t!ie  examinatiiiU  of  witnesses,  had  been  tolerated  by  the 
court  with  the*  consent  of  counsel,  and  Iience  the  court  per- 
mitted i]t^  witueeQ  to  answer  an  interrogatory,  which,  under 
other  circumstances,  would  probably  have  been  improper. 
Aa  a  gejieral  rule,  a  party  cannot  call  a  witness,  and  after 
obtain ui;^  his  testimony,  call  another  one  for  the  purpose  of 
impe:u-lnng  or  contradicting  the  facts  sworn  to.  But  it  will 
be  recj/S letted  that  Sinnamon  was  called  as  the  witness  of 
plaintitli  tuid  as  such,  the  defendant  liad  a  right  to  impeach 
him,  and  cuuld  have  asked  him  any  interrogatory  for  this 
purpose  while  on  his  cross-examination.  I^  then,  the  facts 
elicited,  wlien  the  witness  was  called  to  the  stand  by  the 
defendant  had  been-adduced  on  the  cross-examination,  there 
is  no  doEibr  but  that  tlie  defendant  could  have  called  the 
witness^  L^wis,  to  contradict  the  statement  of  Sinnamon. 
The  court  took  this  view  of  it,  and  considered  the  examina- 
tion m  a  COD  tin  nation  of  the  cross-examination.  We  think 
the  court  in  the  exercise  of  that  discretion  which  belongs  to 
all  courts,  could  properly  do  so,  and  the  ruling  on  that  point 
wafi  not  t-rron 

From  the  bill  of  exceptions,  it  appears  that  Sears  and 
Gaylord  were  offered  by  the  defendants  as  witnesses  to 
prove  certain  conversations  that  they  had  had  with  William 
Q.  BofiE,  at  the  time  he  was  in  possession  of  part  of  the 
property  iu  controversy,  as  to  the  ownership  thereof;  to 
which  plaintiff  objected,  but  the  objection  wag  overruled 
and  the  testimony  ruled  by  the  court  to  be  admissible. 


It* 
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We  see  no  objection  to  this  rnliiig  of  the  court.  The 
qnc&tiori  uf  title  to  the  property,  was  the  question  at  issue. 
On  the  one  hand  it  was  cluiined  by  the  plaintiff,  John  W. 
Itofi^,  to  bo  in  him  ;  while  the  fheriif,  on  the  oilier  hand, 
wa^  insii^ting  that  the  ])roi)erty,  at  the  time  it  was  attached, 
was  tho  ]»iMperty  of  AVilliam  G.  Ituss,  against  whom  the 
»ttaL*hTfKTit  is.^ued.  Tii^  fact  that  the  property  was  in  the 
poeseesion  of  William  G.  Iw.)ss.  taken  in  connection  with  his 
ttateinentjfi  in  relation  to  the  ownerj^hip,  though  not  conclu- 
live  evjilence,  as  to  whom  the  ])ropv'rty  belon<::  k1,  we  think 
uraa  proper  to  go  to  the  jury  f<»r  their  consideration.  While 
John  cinild  not  Ivj  divested  of  his  title  by  the  mere  declar- 
utions  of  William,  yet  the  fact  that  William  claimed  it  as 
hh  own.  was  a  circumstance  on  which  the  jury  might  place 
inch  ivHunr^e  and  attach  suc-li  importance  as  the  whole  facts 
of  the  cil^e  would  seem  to  jnstiiy. 

The!  error  assigned  i:i  rdation  to  costs,  it  is  not  necessarj 
to  notice  i\n  tlu'r  than  to  say,  that  it  does  not  appear  from 
thc!  M'-ord  tliat  the  plaintiff  is  at  all  injur^'d  by  reason  of  a 
jiidgnu-nt  fur  costs  not  having  been  entered  against  the 
dotcndauL 

It  dois  nut  a]>pear  from  the  reconl,  that  judgment  for 
eosts  was  entered  against  either  party,  hence  neither  have 
1  right  Ui  complain. 

Judgment  affirmed. 

(?ifC?.  G*  Wright^  for  plaintiff  in  error. 

//  11.  Jltnders?iotiy  JB.  Jones  and  j4.  ZTa/Z,  for  defendant. 
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Uvudnck  v.  Xellogg. 


IIkndeick  r.  Kellogg. 

A  mntter  of  TaHnncep  itivoldn^  no  anibijcjiiitj  or  question  of  fact,  is  not  for 

Uie  jurv,  bit  :?himl<l  1m  decideii  by  the  ooiirts 
One  rjf  Jwojiiiit  aitd  Peveml  riuikrrs  of  a  note,  was  not  served  witli  procesfi 

tnit  lie  sit;/ied  I  lie  npj  eal  biMni  fis  surety  ;  held  that  this  act  did  not  con* 

fltitutc  au  appearance^  a-i  |iriiitii  al. 

KiiKOE  to  Jf-^t'f'soTi  District  Court, 

Ophuon  hy  Gkkkxe,  J,  Assumpsit  on  a  promissor}' note, 
trlctl  bufure  a  jnsticti  of  tlic  ])Ci:ice.  Ju(ln:nieiit  furphiiiitiff. 
DefL*Tidiint  Ap]iciileil  to  tin*  district  court;  verdict  and  judg- 
ment rendL'rc'd  ui^ninst  hint  for  tho  amount  due  on  the  note. 

On  tlje  trial,  tlie  court  was  requ  sted  to  instruct  the  jurv 
tbat  if  they  ln*liove  tlicro  i-  a  diif.  rence  in  tlie  note  offered 
in  evidence,  arrd  the  one  d  scrihed  in  the  transcript,  they 
nmst  find  for  tlie  defendants.  l>ut  tlic  court  refused  to 
charsre  a»  rcipiested,  and  in  formed  the  jury  tliat  tlie  quep- 
tiori  of  variancii  was  f  jr  the  court  to  decide,  and  tliat  tliere 
was  no  enitieit^nt  rariiinee  to  justify  the  exclusion  of  the 
note-  ThiB  ruling  of  thu  court  is  assigned  for  error,  and 
the  cas3  of  Ji^\'iWiii  county  v.  ElUf^^  is  cited  to  show  the 
error,  Hat  we  thfiik  thti  case  cited  bears  no  analogy  to 
the  case  at  bar.  Tuj  fjtU'stion  submitted  to  the  jury  in  tliat 
case  was  not  one  f>f  variance.  In  the  date  of  the  note,  the 
month  was  so  abbreviated,  that  the  court  could  not  deter- 
mine whether  it  wu.s  ^' Jun.-*  or  '^  Jan.''  Evidence  was  there- 
fore introduced  to  &liow  whether  the  note  was  dated  in  Jan- 
uary or  June,  and  that  evidence  was  referred  to  tlie  jury. 
In  the  present  case,  there  is  no  such  ambiguity  or  uncer- 
tainty in  tlie  language  of  tlie  note  or  of  the  transcript.  The 
court  Civuld  readily  place  a  construction  upon  them  and 
judge  of  any  variance  between  them.  A  matter  of  con- 
struction or  of  variance  between  instruments,  is  obvionely 
a  q^nestion  of  law^  to  be  decided  by  the  court,  and  should 
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nat  be  determined  by  a  jury.  Tlie  court  below,  tiiercfore, 
did  not  err  in  refusing  to  submit  thia  qut^i^tion  to  the  jury, 
&»  requested,  nor  in  deciding  upon  the  matter  of  variance- 
The  note,  in  this  case,  was  made  by  Ilt^udrieks  and  Jen- 
kins, jointly  and  severally  ;  but  service  \vas  bad  only  upon 
Hendricks,  and  consequently  judgrneut  was  rendered  against 
him  only  as  a  party  to  the  note,  but  judgment  was  rendered 
iigainat  said  Jenkins  as  one  of  the  eccuritiea  in  the  appeal 
bond.  It  is  contended  that  this  was  erroneous  ;  that  judg- 
ment should  have  been  against  Jenkins  as  principal,  so  at 
t-o  hold  him  jointly  liable  on  the  debt ;  and  that  his  fiigna- 
tureto  the  appeal  bond  was  a  sutlideut  appearance.  Hi* 
objection  is,  we  think  without  foundation.  The  act  of  sign- 
ing an  appeal  bond  cannot  of  itself  be  regardLd  as  an 
appearance,  by  which  the  person  could  bo  madi,^  a  party  to 
tlie  suit  so  as  to  authorize  a  judgment  againi=;t  him  as  a 
[jrincipal  defendant.  This  act  merely  made  him  a  security 
In  the  appeal,  and  as  such  only,  could  judgment  be  rendered 
ftgainidt  him. 

Judgment  affirmed. 

Charles  ^fegua^  for  plaintiff  in  error. 

Slagle  d&  Acheson  and  G.  G*  Wright^  for  defendant. 


Spencer  v.  De  Fbakce- 

A  jiirj  iraA  passed  «pon»  and  accepted  bj  both  partifft  in  t}t«  ftreninir. 
wbcrcii|:im)  tbe  court  adjourned,  and  tbe  jurora  ^pAriited  ;  in  the  niorning 
the  jilaJnti!^  chaUengcd  one  of  the  jurors ;  hel^L  Ibnl  it  ^a&  terror  to  refui« 
btm  thiA  prlyilego  under  the  circumBUuci'!!. 

t*h«  right  of  cUftUenge  maj  be  exorci&^d  udUI  th«  juroi«  ir«  iwoim. 
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Error  io  Jeferson  Disirict  Caurt 

Opinion  hy  KiNjgrr,  J.  This  cause  was  before  th« 
iupreme  court  at  the  June  term,  1850,  and  the  judgment 
below  reversed  because  of  error  in  the  instructions  of  th  e 
court  to  the  jury.  It  was  remanded  for  trial  de  novo  and 
a  jury  was  called,  passed  upon,  and  accepted  by  l)oth  par- 
ties. When  the  oath  was  about  being  administered,  a  ques- 
tion was  raised  in  relation  to  leaving  out  a  co-defendant, 
Keams,  in  the  oath  to  the  jury ;  whereupon  the  court 
adjourned  until  morning.  lu  the  morning,  when  the  jury 
were  again  called  upon  to  take  the  oath,  the  plaintift'  chal- 
lenged one  of  the  jurors  witliout  assigning  cause,  and  the 
court  refused  to  allow  the  challenge,  as  being  irregnlar  and 
out  of  time,  and  directed  the  jury  to  be  sworn,  which  is  tli8 
only  error  worthy  of  consideration  in  the  record. 

The  question  presented  by  the  assignment  of  error  is, 
may  a  party  who  has  not  exhausted  his  peremptory  chal- 
lenge, exercise  the  right  up  to  the  very  moment  the  jury  is 
called  upon  to  take  the  oath  ? 

However,  after  a  party  has  once  accepted  a  jury  and 
there  is  no  separation  of  the  jury,  or  intermission  of  tli© 
court  between  such  acceptance  and  the  time  the  jury  ar© 
called  upon  to  take  the  oath,  tlie  party  tken  objecting  should 
advance  some  substantial  reason  why  he  did  not,  at  tJie  usuaj 
lime  avail  himself  of  his  peremptory  challenge. 

If  the  party  has  been  taken  by  surprise  by  hastily  accept- 
ing the  jury,  and  if  upon  further  reflection  he  becomes  sat- 
isfied that  there  is  a  partial  or  prejudiced  mind  in  the  bo'^, 
or  if  with  unusual  haste  ho  has  baen  forced  to  accept  the 
jury,  without  having  had  proper  time  for  reflection,  of  con? 
tultation,  in  furtherance  of  justice,  we  think  the  court 
should  permit  the  party  to  exercise  his  peremptory  chal- 
lenge.   Of  couTBe  good  care  should  be  taken  that  the  party 
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in  raising  the  objection,  after  havin;^  Eignified  Ida  ^dlHng* 
ness  to  take  the  jury,  is  actuated  by  pure  motives,  and  not 
by  a  mere  disposition  to  disturb  the  pannel  and  delay  tbo 
trial  of  the  cause. 

JJut  it'  the  jury  become  separated  after  tboy  are  empan- 
neh3d  and  acce])ted,  and  thrown  into  p<tsjtioaB,  where  they 
are  liable  to  become  impressed  with  the  feelinf^g  and  ecnti- 
ments  of  de'sigiiiiip;  men,  we  think  coiinst'l  have  a  right  to 
an  unrc'strained  exercise  of  their  challeni^e  nj>  to  the  very 
moment  that  the  jury  are  required  to  take  tiic  oalii. 

In  tills  case,  in  the  evening  the  parfy  was  i?atisli;;d  with 
the  iurv,  but  circumstances  and  influences  mnv  have 
chan.'::; -d  tliem,  so  that  in  t!ie  morniM;x  sonic  of  them  may 
have  been  (pnte  dillerent  in  ihAv  feelings  from  what  they 
werj  tlie  eveniuf]^  previous.  They  had  not  taken  upon 
tlieuiselves  the  obiigiitions  of  an  ontlj,  and  hence  under 
nolle  of  iliosj  res'rain^s;  whieh  honest  jm'OrB  feel  when  duly 
elected  and  sworn  to  sit  and  decide  upun  the  ri<^hts  of  their 
^ellow  men.  They  were  not  jm-ors  at  all  uniil  the  oath  was 
administered,  and  hence  jx'rfectly  acci'Fsible  to  Ri^y  one 
b:;s  '  enougli  to  attiMupt  to  ]X)ison  their  minds  rehitive  to  the 
meiits  of  thv,'  ci;se  they  h:id  been  enipanneled  to  try. 

ro.-'-ib!y  some  facts  came  to  thi^  knowh*dgj  of  the  party 
winch  woiihl  not  coiistitiite  a  good  challenge  tor  cause,  but 
whicli  would  no  le-s  render  theiu  improper  jururs  to  try  the 
issue  between  tiie  parties.  Justice,  the  purity  of  jury  trials, 
the  importance  of  a  correct  and  unbiased  verdict,  all  nnita 
in  favor  of  the  practice  contended  fur  by  the  counsel,  tor 
plaintiff  in  error. 

It  was  error  therefore,  in  tho  court,  to  refnse  the  elml- 
lenge,  and  as  we  do  not  discover  any  othi;r  error  hi  the 
record,  the  judgment  is  reversed  upon  this  pointj  aiul  atrial 
dii  novo  awarded. 

Judgment  reversed. 

(7 CO.  G.  Wrlaht  and  S,  Clinton^  for  phiintitf  in  error. 

SLagl&  c6  Achcson  and  (7.  Negus  fur  defeiidanL 
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HcG  HIRE  V,  KlilMP. 

TTlierfi  the  clert*iidaT;t  iinpe.irL»<l,  [  I(%idcd,  <l'c.,  in  a  trial  by  tlio  court  without 
a  jury,  ^iii'.i  the  rttitird  Uusilj  dUnt  an  U*  the  consont  of  paitiea  to  wai\* 
aj^ir},  it  wilJ  be  prcaimic'd  that  liie  consent  was  j,'ivc'n. 

Enm^H  to  Ydfi  Jiuren  Dtdrict  Court, 

Oputhn  hfj  GriEi'Nr:,  X  Assumpsit  on  a  j)roinissory  note, 
by  Sdlumon  KeTiipi^giunst  David  G.  ^IcGurie.  Ploa  filed, 
cause  triijd  ^ntljtJiit  a  jury,  tmd  judgment  rendered  fur  the 
plaint!  IZ 

Defendant  now  seeks  tp  reverse  the  jndLcment,  on  tlio 
ground  that  the  Tigroid  ddts  not  t;how  that  llie  cause  waB 
submitted  to  the  court  bv  no;ivement  of  tlie  parties.  The 
judi^ment  entry  Btatif;  tb^it  ''  this  cause  came  on  for  trial, 
vrhereiipon  the  pivmisLS  beinpj  seen  and  fully  understood,  it 
is  con-cidercd  by  (lie  c^tuit/'  &e.  This  entry  is  ratiier 
intlmnah  It  J^honld  state  tluit  the  cause  was  submitr.d  to 
tlie  court  by  consent  of  parties,  or  that  a  trial  by  jury  was 
waived.  Still,  we  do  not  etkusider  the  irre^idnrity  sutlieient 
to  justify  the  court  in  rcvi  r?;ing  tlie  judgment,  when,  as  in 
this  cae?^^,  tlie  recttrd  clearly  shows  that  substantial  justice 
has  been  done.  The  record  shows  that  the  defendant 
appearcid  in  cotirt,  liled  a  plea,  and  also  a  motion  which 
was  dl&posed  of;  and  us  he  took  no  exception  to  the  man- 
ner in  which  the  cau.'^e  was  tried,  it  must  bo  presumed  that 
lie  consented  to  a  trial  by  the  court.  Had  the  defendant 
requestt*d  a  jury,  it  would  he  error  if  the  court  had  refused. 
But  In  the  abs^^nce  of  such  request  where  tlie  plaintiff  is 
entitled  to  recover  on  a  note  of  hand,  to  which  no  defence 
ia  ur^:^d.  and  which  calls  for  a  fixed  amount,  a  jury  woidd 
be  a  waste  of  timej  and  a  useless  expense  to  the  defendant 

Judgment  affirmed. 

A*  Ilally  for  jdaintiff  in  error. 

Oeih  G.  WriglU^  for  defendant. 
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Robertson  v,  FuiLLtPs* 

J^ails,  not  laid  in  a  fence,  arc  no  part  of  the  roaltj* 

X.  owned  a  claim  on  public  land  aid  Imd  a.  qimnlity  of  rails,  which  wcf« 
in  piles  at  the  lime  B.  entered  the  Innd  ;  htld  tlmt.  tlie  rnili?  wt  ri;  no  |>iirt 
ot  the  realty, 'that  they  were  the  pnnx^dy  of  A.*  Ihnt  H.  had  no  right  to 
r^vU  them  to  defendant,  who  had  ijiken  them  off,  and  that  defeudanl  wm 
liable  to  A.  for  the  value  of  the  raib. 

Error  to  3£aha^Jca  District  CovrL 

Oj)l?ii(m  hj  KiNNEv,  J.  Ruberb^on  sued  Pbillips  before  a 
justice  of  the  peace,  claiming  t^igbty  dollars,  bj  reason  of 
tJie  defendant  haviug  taken  Ibiir  tlioiisaiid  mik.  Jury  tj-ial 
•and  verdict  fjr  the  plaintiif  fur  ^fiH^Of),  I>efeii(bint  appealed 
and  recovered  judgment  in  tfie  district  cimrt.  Fkintiff 
])ring3  the  cause  to  this  court  and  aesigns  K^r  error  th» 
instructions  of  the  court  to  the  jury. 

It  aj.pears  that  the  plaintilf  made  a  claim  on  the  publio 
land,  and  while  in  tlie  possession  and  enjoyment  of  tha 
claim,  he  made  a  large  ntimhtT  of  ruils  ivhieb  were  in  piles 
on  the  land  at  the  time  it  wa^i  entered,  and  which  the  defend- 
ant, by  the  authority  of  the  owner  of  the  land,  hauled  away* 
The  instructions  of  the  court  amuuiit  to  tliis,  that  if  the 
defendant  took  the  rails — after  the  land  was  entered^hy 
the  autliority  of  the  owner  of  the  hmd,  he  ie^  not  liable. 
We  have  before  decided  that  rails  made  and  lying  on  thi 
public  land  at  the  time  the  hmd  was  entered,  dH  not  i^nss  tx) 
tlie  purchaser,  although  made  t>nt  of  the  tinibtT  growing  on 
the  land  prior  \x>  the  entry,  Tiiey  do  not  belong  to  tha 
realty,  and  consequently  do  not  to! law  the  title*  And  such 
ifl  the  decision  in  the  case  of  WincJier  v.  ^^hrewuhnry^  3 
Scam.,  283,  in  which  the  court  say  :  "  A  certtiicate  of  pur- 
oliase  or  patent  vests  in  the  ymtentee  a  tkle  to  the  land,  and 
generally  all  that  is  growing  on,  or  is  iu  contemplation  of 
Uw  attached  to  the  land,  as  houses,  fenceSj  growing  timber^ 
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&c.  Btit  tliEt  which  has  been  severed  from  the  land  bj 
llie  act  and  labor  of  nmn,  converted  into  personal  property, 
•uch  as  inipleineuta  of  ijusbaii(Jry,  barrels,  funiitnre,  or 
even  rails,  when  not  put  in  a  tenet?,  or  evidently  inteiided 
to  be  ea  used,  do  not  pass  %vltli  it  any  more  than  the  gTaln 
grase^  or  frmt,  which  has  grovm  npon,  anil  been  gathered 
with  it.  In  tlmt  case,  the  ]4abtiff  wlio  claimed  and  recov- 
ered tlie  value  of  the  rails,  was  a  trespasser  upon  the  pub- 
lic laud,  and  there  is  not  any  evidence  tliat  he  pretended  to 
have  made  a  claim  upon  the  laud  when  the  rails  were  made. 
Haw  much  stronger  is  the  case  under  eouBideration,  for  tha 
platntift^  who  had  cstablkhed  a  claim,  and  when  by  our 
•tatute,  claimants  are  proteetud  in  their  possession  and 
enjoyment 

l*y  the  Rov»  Stat,  45(5,  §  1,  all  contracts  made  fur  the  aalu 
of  improvements  on  tlie  laud  of  tlie  gr^veniment  of  the  U. 
8.|  are  declared  valid  ;  and  on  page  457,  it  ie  provided  that 
persons  settled  on  pnblic  lands  may  uiaiutain  trespass,  and 
their  possession  shall  be  c^mi^idered  on  the  trial  as  extend- 
ing to  til©  boundaries  embraced  by  the  claim  of  such  per- 
il'ti,  so  aB  to  Gualde  liitn  to  maintain  the  action  without 
bi'intj  compelled  to  prove  an  actual  enclosure, 

Tfierj  could  not  be  any  tloiibt^  under  this  statute,  of  th« 
plaintiils  ^h^ht  to  recovi^T,  if  the  rails  Iiad  been  taken  away 
belbre  iJai  laud  was  entered.  If  thia  is  6o,  is  it  not  equally 
clear— iuasmuch  ag  the  raila  do  not  beIon*j  to  the  realty  or 
psis^  Vj  the  purchaser  of  the  hmd  arid  tht^refora  remain  th«» 
proi>ert3'  of  the  plaintiff— that  he  umy  maintain  Ins  action 
jtU'I  recover  the  value  thereof! 

The  purchase  of  the  land  from  the  general  government^ 
doe^  not  change  or  re^h-ict  the  rights  of  the  plaint itT  iu  thii 
particular.  If  the  rails  belongfod  to  him  beforo  tJie  entry, 
no  act  of  third  pei*aona  to  which  the  plaintiff  wiis  not  a 
p^rty,  ci;n  divest  him  of  his  title  to  them.  lie  has  the  sami 
proj^L^rty  in  the  rails  as  h^  had  before  the  purchase,  and  lai 
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1-jgbt  to  recovery,  was  as  perfi^cfc^  aa  if  the  rails  had  been 
taken  while  the  title  remained  in  tJie  IJnitt^d  States, 

But  it  13  said  that  the  di'tVndant  took  the  rails  by  £ho 
aiithurity  of  the  owner  of  the  land.    This  ia  no  defence. 

If  tlie  owner  of  the  land  would  not  bo  juatified  in  appro 
priatiny  them  to  liis  own  nse,  TH'ithiT  would  any  person 
whom  h\}.  might  send.  Tliat  would  bu  a  hard  rule  indeed, 
which  woidd  compel  an  injured  party,  whose  property  Lad 
been  taken  away,  to  briiu^  hU  action  agaiu^^t  a  nia?i  whr> 
was  utterly  worthless  and  bankrupt,  instead  of  tiie  real 
oltendtT,  because  he  ordered  the  property  to  be  taken. 
True,  ill  assumpsit,  as  a  goiK^ral  rule,  the  principal  and  not 
the  agent  is  responsible.  But  in  this  case  there  ia  no 
implied  consent  on  the  part  of  the  phuntiff  to  luok  to  tlie 
owner  of  the  land  for  the  value  of  the  rails.  His  property 
is  tiiken  without  his  knowledge  or  consent.  11  Li  had  hi3 
election  either  to  replevy,  to  bug  in  trespass?  or  assumpsit, 
and  t'ither  of  these  actictus  could  be  brought  against  tho 
individual  who  committed  the  act.  If  the  plaintiiFliad  sold 
the  rails  to  the  principal  of  the  man  who  took  them,  or  if 
he  as  the  agent  had  taken  tbeni  with  the  knowledge  of  tho 
plaintitf  disclosing  his  agency,  tlien  tJio  lav\^  wuiild  compel 
the  party  to  seek  liis  remedy  against  the  principah  But  it 
is  no  detence  to  the  action,  tbat  he,  the  detVudant,  was  act- 
ing for  another,  and  took  the  property  by  the  authority  of 
another,  unless  he  can  go  one  step  farther  and  show  that 
the  jilaintiif  recognized  him  in  that  capacity,  or  exprcsj^ly 
or  impliedly  consented  to  the  act  \ntb  a  knowledge  of  fho 
relation  which  existed  between  liim  and  bis  principal.  A 
contrary  doctiine  from  this  would  lead  to  the  most  alarm- 
ing restdt^.  A.  could  tell  B,  to  go  and  take  the  propirU^  of 
C  Without  the  knowledge  of  C,  B.  carries  out  his  instruc- 
tions, and  is  sued  by  C.  tu  recover  the  value  t>f  tiie  prop* 
erty  thus  taken.  B.  would  reply  in  the  defence,  that  ho 
was  acting  by  the  authority  of  A,j  uud  tlie  renierly  wai 
against  his  principal  and  not  him.    The  principal  may  ba 
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out  of  the  countrv  or  entirely  insolvent,  and  B.  in  the  enjoy- 
ment of  tlie  property.  We  see  but  little  difierence  in  th« 
case  betbre  u%^  except  there  is  not  any  evidence  as  to 
whether  the  defendant  or  his  pretended  principal  was  In 
tlie  actual  possession  of  the  rails  at  the  time  of  the  trial. 
As  they  wcra  proven  in  the  possession  of  the  defendant  at 
tlie  time  of  the  taking,  it  is  but  reasonable  to  presume  them 
Btill  in  his  po&SL^&sion. 

We  think  the  court  erred  in  the  instructions  to  the  jury^ 
and  tlie  case  is  therefore  reversed,  and  a  trial  de  novo 
awarded. 

Judgment  reversed. 
C  Negus  and  J,  L.  C.  Crookham^  for  plaintiff  in  error* 

W.  IT.  Seevers  and  IF.  T.  SmitJi^  for  defendant. 


McClish  v.  Manning. 

Wlie:e  a  (^0l7^m.'/f  promised  payment  in  ten  rnontlis  after  date,  Int  aiuhor* 
ized  a  Judjumuiit  at  the  next  term  of  court  after  tl:c  date  of  iLc  jud^ijment 
noti%  iiud  lit  fure  it  was  di.e  ;  held,  that  j'.'dr^meut  could  be  entered  at  that 
lerui  vi  aotirtj  ^vjth  a  stay  of  execution  until  the  ten  months  elapsed. 

EcnoR  to  Davis  District  Court, 

Ojjintmi  hi/  Gkeene,  J.  In  this  casc^,  judgment  was  con- 
fessed by  James  II,  Cowles,  Esq.,  as  attorney,  against 
Tlioma^  MeCtish,  in  favor  of  Edwin  Manning,  on  the  2  let 
of  April,  1SJ:S»  fur  the  sum  of  sixty  dollars,  with  ten  per 
cent  interest  thereon,  from  the  11th  February,  1848,  until 
paid,  with  coslB*    To  this  judgment,  an  order  is  appended, 
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that  execution  issue  accordingly.  These  proceedings  wert 
by  \irtue  of  an  instrument  dated  February  11,  1848,  and 
signed  by  said  McCHsh,  in  the  following  language,  under 
teal :  '^Ten  months  afterdate,  for  value  received,  1  promise 
to  pay  Edwin  Manning,  or  bearer,  sixty  dollars,  with  inter- 
est at  tlie  rate  of  ten  per  cent  till  paid,  without  defalcation 
or  discount.  And  further,  I  do  hereby  authorize  a?id  appoint 
II.  B.  Horn,  or  any  attorney  at  law,  as  my  true  and  lawM 
agent  to  appear  for  me  at  the  next  term — from  the  date 
hereof — or  any  subsequent  term  of  tl>e  district  court  holden 
in  Davis  county,  or  elsewhere  in  the  State  of  Iowa,  and 
hereupon  confess  judgment  against  me  in  favor  of  the  said 
Edwin  Manning,  for  the  above  sum,  with  interest  above 
mentioned  and  costs  of  suit,  hereby  waiving  process,  right 
of  appeal,  and  stay  of  execution  until  the  day  of  payment.'* 

To  the  judgment  rendered  upon  this  instrument,  several 
objections  are  now  urged. 

It  is  claimed  that  Manning  was  not  entitled  to  a  judg- 
ment until  the  expiration  of  the  ten  months  stipulated  in 
the  note.  But  this  position  is  explicitly  contioverted  by 
the  cognovit  which  authorized  a  judgment  to  be  confessed 
at  the  next  term  of  the  district  court  after  the  date  thereof. 
The  intention  of  McClish  to  authorize  a  judgment  against 
him,  in  favor  of  Manning,  before  the  expiration  of  the  ten 
months,  admits  of  no  doubt.  It  is  expressed  with  cleamesj 
and  certainty  in  the  instrument.  As  between  the  parties, 
that  intention  must  obviously  govern,  and  so  as  to  third  par- 
ties in  the  absence  of  collusion  and  fraud.  We  regard  it 
as  a  legitimate  commercial  transaction,  in  which  a  debtor 
may  often  avoid  expensive  litigation  and  distress  by  volun- 
tarily and  amicably  securing  the  claim  of  his  creditor,  and 
at  the  same  time  secure  indulgence  on  the  execution.  A* 
a  system  of  security,  when  bona  fide  entered  into,  it  ha« 
never  been  regarded  as  seriously  objectionable ;  it  is  a  sys- 
tem adopted  to  an  increasing  extent  in  business  transaction, 
and  is  by  no  means  discountenanced  by  courts  of  justice. 
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80  far  have  Bnch  jadgments  been  judicially  encouraged  by 
recent  decisions,  that  they  have  been  held  valid  to  cover 
advances  made  subsequent  to  their  rendition.  Lee  Hoven 
V.  KeiM^  2  BaiT.,  96. 

But  the  statute  is  cited  as  an  objection  to  the  judgment  in 
this  case.  By  Eev.  Stat.  473,  §  22,  any  person  is  author- 
ized to  confess  a  judgment  by  himself  or  his  attorney,  *'  for 
a  debt  hona  fide  due."  This  statutory  modification  does 
not,  we  think,  refer  so  much  to  the  time  when  a  debt  is  pay- 
able as  to  its  character.  If  the  debt  was  genuine  in  its 
character,  contracted  in  good  faith,  it  might  properly  be 
considered  a  debt  hona  fide  due,  although  by  agreement 
made  payable  at  a  future  period,  in  order  to  secure  judg- 
ment on  cognovit 

Besides,  this  statute  is  merely  cumulative  on  common  law 
principles,  in  relation  to  judgments  by  confession.  The 
same  general  rules  of  law  which  prevailed  before  this  enact- 
ment, are  still  applicable  to  such  proceedings.  Judgments 
by  confession  are  encouraged  at  common  law,  as  an  amica- 
ble, easy  and  cheap  way  to  settle  and  secure  debts,  and  as 
the  cognovit  volnntaiily  acknowledges  the  justice  of  plain- 
tiff's claim,  and  authorizes  a  judgment  to  be  rendered  at 
the  next  term  of  court,  we  see  no  reason  why  this  intention 
of  the  parties  should  not  be  enforced.  The  only  objection 
urged  to  this  observance  of  the  intention  of  the  parties,  is 
the  statute  to  which  we  have  referred,  on  the  ground  that 
the  debt  was  not  due.  We  think  that  no  debtor  would  l)e 
likely  to  sign  a  judgment  note,  and  authorize  a  judgment 
against  himself  at  so  early  a  day,  on  any  other  *'  than  a 
debt  hona  fide  AvLQ  \'^'^  nor  would  he  be  likely  to  promise 
and  authorize  the  payment  of  ten  per  cent  interest  upon  a 
debt  not  due.  We  conclude  then,  that  this  judgment  note 
was  given  for  a  debt  "  hona  fide  due ; "  that  it  authorized  a 
judgment  for  the  amount  of  the  indebtedness,  drawing  ten 
per  cent  interest ;  but  that  payment  could  not  be  enforced 
by  execution  till  after  ten  months  from  the  date  of  the 
15 
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cognovit.  As  the  judgment  below  wthorizes  execution  at 
once,  it  is  ordered  that  the  judgment  below  be  modified  ia 
that  particular,  and  in  all  other  respects  affirmed. 

Judgment  modified^ 
.  WrigM  <&  Knajppy  for  plaintiff  in  error. 
J.,  Hall  and  J.  11^  Cowles^  fox  defendant. 


Davis  v,  Jewett. 

A  mortgagor,  after  the  mortgage  become  due,  in  consideration  of  furtter 
time,  entered  into  an  engagement  to  pay  the  mortgagee  the  additional 
sum  of  four  per  cent  interest  ou  the  balance  due ;  held  that  such  ueie 
engagement  did  not  become  a  part  of  the  mortgage,  and  should  not  be> 
included  in  the  decree  of  foreclosure. 

Appeal  from  Van  Buren  District  Cowrt. 

Opinion  'by  Greexe,  J.  Bill  to  foi^eclose  a  mortgage,  filed 
by  Jewitt  against  Davis.  A  decree  was  rendered  by  default 
against  the  defendant,  for  the  amoimt  due  on  the  mortgage, 
and  also  for  four  per  cent  additional.  This  four  per  cent 
was  included  in  the  decree  by  virtue  of  an  agreement, 
dated  at  St.  Louis,  August  9th,  1840,  in  the  following  words  :. 

"  Whereas,  E.  L.  Jewitt  holds  two  certain  promisory  notes, 
against  me,  each  for  seven  hundred  and  twenty-five  dollars, 
dated  February  24:th,  1847,  and  both  secured  by  mortgage 
on  which  some  payments  have  been  made.  Now,  there- 
fore, I  do  hereby  agree  to  pay  the  sum  of  four  per  cent 
interest  on  the  balance  due  on  said  notes  imtil  paid,  in  addi- 
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tion  to  the  six  per  cent  therein  named,  provided  theeit 
presents  are  in  no  way  to  interfere  with  the  present  rela- 
tion between  those  notes  and  the  mortgage. 

William  Davis." 

It  is  now  objected  that  the  four  per  cent  stipulated  in 
this  agreement,  should  not  be  included  in  the  decree.  We 
are  clearly  of  the  opinion  that  this  agreement  should 
not  be  considered  as  a  part  of  the  mortgage,  and  that  the 
increased  indebtedness  created  by  it,  could  not  operate  as  a 
lien  upon  tlie  land  described  in  the  mortgage.  It  had  none 
of  the  properties  of  a  mortgage,  nor  could  it  have  been 
intended  as  an  appendage  to  that  instrument  to  change  its 
conditions,  or  increase  tlie  amount.  It  was  made  with  tlie 
•  understanding  that  '*  it  should  not  interfere  with  the  rela- 
tion between  tlie  notbs  and  the  mortgage."  It  must  be  con- 
aidered  a  separate  undertaking  on  the  part  of  Davis,  made 
upon  the  consideration  of  time  and  indulgence  given  him 
on  the  mortgage,  and  as  such,  it  can  be  enforced  at  law, 
without  the  interposition  of  chancery.  As  this  new  under- 
taking was  in  no  way  incorporated  in  the  mortgage,  it 
•hould  not  have  been  included  in  the  decree  of  foreclosure. 
It  is  therelbre  reversed,  and  a  decree  will  be  rendered  in 
this  court  for  the  amount  now  duo  on  the  notes,  with  interest. 

Decree  reversed, 

A'  IlaU^  for  appellant. 

Geo^  G.  Wrighty  for  app&Uee, 


^ 


St$  OTTUMWA»   JUKK,    18&1. 


Bonnon'B  Estate  «.  Urton. 


BoNNOK^s  Estate  v.  Ubton. 

In  defanlt  of  payment  in  land  for  seryicee  rendered,  the  partj  maj  rtcoTer 

the  value  of  what  he  was  to  receive. 
Where  services  performed  were  to  be  paid  for  in  land,  the  partj  maj 

recover,  though  the  contract  was  not  in  writinfi^. 
In  a  suit  against  an  estate  where  the  pleadings  do  not  show  that  the  liabil* 

ity  was  joint,  nor  that  there  was  a  surviving  partner,  nor  even  an  effort 

to  have  the  co-debtor  made  a  party,  the  plaintiff  may  recover  if  his 

claim  is  proved. 

Error  to  Jefferson  District  Court. 

Opinion  ly  Greene,  J.  Urton  filed  his  claim  before  the 
probate  court  against  the  estate  of  O.  Bonnon,  and  recov- 
ered judgment  for  $200.  Defendant  appealed  to  the  dis- 
trict court,  where  the  plaintiff  recovered  a  verdict  and  judg- 
ment for  S30.  The  defendant  brings  the  case  to  this  court 
and  objects  to  some  of  the  instructions  given  to  the  jury : 

1.  The  court  instructed  the  jury  in  substance,  that  if 
the  parties  agreed  in  advance  for  a  ceii;ain  tract  of  land 
in  payment,  and  if  .the  plaintiff  perfonned  his  part  of 
the  contract,  and  received  nothing  in  payment  for  his 
services,  he  should  recover  the  worth  of  what  he  should 
have  had.  Objections  are  urged  to  this  instruction,  still, 
we  can  discover  nothing  in  it  calculated  to  mislead  a  jury. 
It  seems  applicable  to  the  case,  and  as  a  legal  proposition, 
■we  think  it  well  founded.  K  the  plaintiff  worked  for  a 
particular  object,  and  performed  the  work  according  to  con- 
tract, he  was  surely  entitled  to  the  object  or  its  value.  Law, 
justice,  and  common  honesty  unite  in  support  of  this  propo- 
sition. 

2.  But  it  is  again  object.ed  that  the  court  instructed  the 
jury  that  if  the  payment  '*  was  t!b  be  in  land,  the  plaintiff 
may  still  recover,  though  the  contract  was  not  in  writing.^ 
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Authorities  are  ftdduced  to  show  that  a  mere  verbal  con- 
tract for  land  is  not  bindiDg.  It  is  hardly  necessary  to  say 
that  t}iese  authorities  are  not  applicable  to  the  case  and 
instructions  before  us.  Here  the  instruction  assumes  that, 
if  the  work  was  performed  in  payment  of  the  land,  the 
plaintiff"  might  recover.  As  the  land  was  paid  for  by  the 
work  performed^  if  the  defendant  failed  to  make  payment 
in  the  land,  clearly  the  plaintiff' y as  entitled  to  recover  the 
value  of  the  land  at  the  time  payment  should  have  been 
made,  with  interest^  although  the  contract  was  not  in  writing. 

3.  It  was  objected  in  the  court  below,  and  the  objection 
is  urged  in  this  court,  that  O.  Bonnon  and  his  brother,  are 
jointly  liable,  and  that  the  suit  cannot  be  sustained  against 
one  alone.  It  is  claimed  that  both  were  benefited  by  the 
services  rendered,  that  both  were  liable,  and  that  tlierefore 
both  should  bo  sued.  If  both  were  liable,  it  necessarily  fol- 
follows  that  each  one  was  liable ;  the  plaintiff  might  sue 
one  or  both.  If  one  is  sued  alone,  and  he  goes  to  trial 
without  having  his  co-debtor  brought  into  court,  he  cannot, 
thus  escape  his  liability. 

At  common  law,  such  a  joint  liability  could  only  be  sufi- 
tained  against  the  surviving  debtor.  But  this  doctrine  I* 
not  consistent  with  the  statutes  of  this  state.  But  if  the 
doctrine  was  applicable  to  this  state,  it  could  not  be  enforced 
in  this  case  because  there  is  nothing  in  the  pleadings  or  pro- 
ceedings, to  show  that  the  liability  was  against  joint  par- 
ties, or  that  there  was  a  survivor. 

We  conclude  then  that  the  proceedings  below  are  not 
erroneous - 

Judgment  affirmed* 

C"  Negus^  for  plaintiif  in  error. 

C*  Baldwin^  for  defendant. 
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Holland  v.  Vanahd. 

A  noU  promising^  a  payment  of  seven tj-fira  dollora  ''on  or  bcforo  th« 
fifteenth  of  April  next,"  with  a  condition,  "  if  pai<l  hy  the  finst  of  April 
fifty  dollars  shall  discharge  the  note  ;"  be  Id  that  an  oniJiirB^meTit  pf  fiftj- 
five  dollars  and  fifty  cents  on  the  ninth  of  Apnl  did  not  saiiflfy  the  note. 

The  failure  to  pay  by  the  time  stipulated,  luadq  the  peoalty  biiidingj  mud. 
added  that  amount  to  the  indebtedness. 

Appeal  from  Polk  District  Court 

Opinion  hj  Gbeene,  J.  Assumpsit  before  a  justice  of 
the  peace  by  Holland  against  Vanai-d,  on  a  promiBSory  noW. 
Judgment  for  the  plaintiff. 
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Hollaed  V.  Yanard. 

Appeal  to  district  court  by  defendant  Cause  submitted 
to  the  judge  without  a  jury,  by  agreement,  and  judgment 
rendered  against  the  plaintiff  who  has  appealed  to  this 
court 

The  only  question  involved,  is  the  construction  of  the 
note,  upon  which,  suit  is  brought    It  is  in  these  words  : 

"On  or  before  th9  fifteenth  of  April  next,  for  value 
received,  I  promise  to  pay  G.  Holland  seventy-five  dollars ; 
and  if  paid  by  the  first  of  April,  fifty  dollars  shall  dis- 
charge this  note.  M*  Yaxaed. 

Fort  Des  Moines,  Jan'y  5th,  1851;*     • 

Upon  the  back  of  the  note  the  following  payment  was 
endorsed  :  "  Received  on  the  within  note,  fifty-five  dollars 
and  fifty  cents,  this  9th  day  of  April,  1851."  Evidence 
was  admitted  in  relation  to  the  transaction,  but  nothing  to 
show  any  additional  payment  or  any  other  intention  of  the 
parties  than  that  expressed  in  the  note.  The  court,  there- 
fore, decided  that  the  payment  of  fitly-five  dollars  and  fifty 
cents  on  the  9th  of  April,  amounted  to  a  satisfaction  of  the 
note.  This  decision  we  consider  erroneous,  and  not  agree- 
able to  the  expressed  intention  of  the  parties.  Had  the 
defendant  availed  himself  of  the  condition  of  paying  fifty 
dollars  by  the  first  of  April,  the  note  would  have  been  sat- 
isfied, but  as  the  note  was  not  paid  by  that  time,  the  plain- 
tiff was  entitled  to  the  additional  twenty-five  dollars,  as  a 
stipulated  penalty  for  non-payment  The  promise  to  pay 
seventy-five  dollars  on  or  before  the  fifteenth  day  of  April, 
became  absolute  as  a  debt  increased  by  the  agreed  penalty, 
after  the  first  of  April.  This  is  clearly  indicated  by  the 
language  of  the  note,  and  appears  to  have  been  the  under- 
standing of  the  parties  when  the  payment  of  fifty-five  dol- 
lars and  fifty  cents  was  endorsed  upon  the  note.  If  that 
was  intended  by  the  defendants  as  a  full  payment,  why  was 
it  endorsed  upon  the  note!    Why  was  the  note  left  with 
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the  plaintiff?  "Why  was  it  not  taken  up  and  cancelled  ?  It 
appefire  by  the  evidence  embodied  in  the  bill  of  exceptions, 
that  *m  the  third  day  of  April,  the  plaintiff  agreed  with  the 
deieDdaat  to  accept  an  order  for  the  fitty-five  dollars  and 
fifty  cents,  to  he  credited  on  the  note,  and  the  order  was 
accordingly  presented  to  the  plaintiff  and  credited  on  the 
9th  of  April.  The  order  does  not  appear  to  have  been 
either  given  or  accepted  as  a  discharge,  but  merely  as  a 
part  paynlent  to  be  credited  on  the  note.  The  circumstan* 
CCS  under  which  order  was  applied  upon  the  note,  and  the 
language  of  that  endorsement,  and  the  fact  that  the  note 
wag  kit  with  thd  plaintiff,  all  unite  in  showing  that  the 
dt3i*;i)dant  still  considered  himself  indebted  to  the  plaintiff' 
on  tho  note.  Eut  no  doubt  can  be  entertained  as  to  the 
intC'Titions  of  the  parties  as  expressed  in  that  instrument. 
It  is  free  from  ambiguity,  and  explicitly  declares  the  inten- 
tion of  the  parties ;  and  as  no  want  or  failure  of  considera- 
tion is  indicated  by  the  evidence,  we  conclude  that  the  court 
placed  an  erroneous  construction  upon  the  note,  and  should 
have  rendered  judgment  against  defendant  for  the  balance 
due. 

Judgment  reveraed. 

P.  M.  Casddy  and  H.  S.  Tidrick^  for  appellant* 

J>  M.  Perry  and  O.  BaUSy  for  appellee. 
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Trimble  v.  Shaffer^  et  al. 

When  witnesiies  testified  that  thejsold  the  claim  to  plaintiflT,  and  it  appear* 
ing  on  cross-examination,  that  they  conveyed  by  quit  claim  deed,  lEe 
refasal  of  the  court  to  rule  out  the  oral  testimony  in  relation  to  the  claim, 
iras  not  error. 

Where  it  is  proved  that  the  boundaries  of  a  claim  have  been  once  mnrkcd 
oat  according  to  law,  the  claimant  need  not  show  that  the  lines  were  kept 
fresh. 

Appeal  from  Appanoose  District  Court. 

Opinion  hy  Kinney,  J.  This  was  an  action  of  trespass, 
brought  against  Trimble  by  Shaffer  &  Bickford  before  a  jus- 
tice of  the  peace,  for  cutting  timber.  Trial  by  jurv.  and 
verdict  of  guilty,  and  damages  assessed  at  two  dollure. 
Defendant  appealed  to  the  dictrict  court ;  judgment  in  dis- 
trict court  for  ten  dollars  in  favor  of  the  plaintifis. 

By  the  bill  of  exceptions,  it  appears  that  the  plaintiff 
introduced  Stratton  and  Boak,  who  swore  that  they  sold  to  * 
plaintiffi  the  claim  on  which  the  trespass  was  committed. 
On  their  cross-examination 'they  swore  that  the  sale  was 
made  in  writing  by  a  quit  claim  deed;  whereupon  the 
defendant  moved  the  court  to  rule  out  the  testimony  in  rela* 
tion  to  the  sale,  which  the  court  refused  to  do.  This  is  one 
error  assigned.  We  think  the  court  ruled  correctly.  They 
state  a  particular  fact,  to-wit :  That  the  sale  was  made  in 
writing.  It  would  have  been  manifestly  improper  to  haye 
received  testimony  in  relation  to  the  contents  of  the  deed, 
as  the  deed  was  the  highest  and  best  evidence^  and  oral  tes- 
timony could  not  have  been  received  of  what  it  contained ; 
but  witnesses  might  with  great  propriety  state  that  a  deed 
had  been  given,  and  this  was  proper  testimony  to  go  to  the 
jury.  It  then  might  well  become  a  question  whether  the 
plaintiflEs  could  recover  without  producing  th«  evidence  of 
their  title,  but  that  question  is  not  raised  or  saved  by  tb« 
o 
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bill  of  exceptions,  and  therefore  does  not  belong  to  the  caBe. 
In  this  ruling  therefore  we  see  no  error. 

But  it  is  contended  that  the  court  erred  in  instructing  the 
jury  that  it  was  sutEcient  if  the  plaintifis  once  marked  out 
their  claims  so  that  their  boundartes  could  be  easily  traced 
and  the  extent  of  said  claims  easily  known,  and  that  it  was 
not  incumbent  upon  the  plaintiffs  to  keep  their  lines  fresh. 
And  that  if  the  claim  had  once  been  made  according  to  law 
and  the  custom  of  the  neighborhood,  it  was  all  that  was 
required.  By  an  act  entitled  an  "  Act  to  prevent  trespass, 
and  other  injuries  being  done  to  the  possessions  of  settlers 
on  tbe  public  domains,"  &c.,  the  first  section  provides,  that 
such  claims  shall  be  marked  out  so  that  the  boundaries 
thereof  can  be  readily  traced  and  the  extent  of  said  claim 
easily  known.    Eev.  Stat,  457. 

If  this  had  not  been  done  by  the  plaintiffs  in  this  case,  it 
would  have  been  a  good  defence  to  the  action.  But  it 
appears  by  the  record  that  the  claim  had  been  marked 
according  to  law,  and  upon  this  the  instruction  was  based. 
One  legal  survey  was  sufficient.    In  this  there  is  no  error. 

Judgment  affirmed. 

Curtk  Bates  and  J.  M.  Perry ^  for  appellant. 

ir.  IL  Bnimfield^  for  appellees. 
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Fork  in  ■  v.  Daris. 


PfiEKiKa  t\  Davis. 

Where  a  deiiiTjIt  is  set  aaide  on  AffidaTit  of  merits,  and  the  defendant  there* 
upon  files  a  demurri^r  ojj  ircll  as  an  answer,  it  is  not  error  under  the  code, 
\q  rsijcct  the  deiiiurrer. 

Appeal  from  Polk  District  Court. 

Opmion  hj  WflliamSj  C.  J.  In  this  case,  when  tlie 
caiise  was  reached  in  order,  the  defendant^  Kerving,  failed 
to  pli:*ad  to  the  plaintiff's  action*  Judgment  by  default  was 
entered  against  him.  During  the  term,  and  on  the  sixth 
day  thereof,  the  defendant  filed  his  motion  with  an  affida- 
rit  of  merits,  to  take  oil"  the  default  and  open  the  judg- 
luentj  whereupon  the  default  was  removed  and  the  judg- 
ment set  aside.  The  hill  of  exceptions,  taken  at  the  time 
shows  that  the  default  being  set  aside  and  the  judgment 
opened,  thertmpon  the  defendant  offered  an  answer  to  the 
mtirits  of  the  petition  of  said  plaintiff  and  also  a  demurrer  to 
Baid  petition,  daiming  as  his  right  to  answer  or  demur,  as  if 
deiaidt  had  not  been  entered,  *'  That  thereupon  "  the  court 
ruled  that  tlie  defendant  be  not  allowed  to  demur  to  the 
plaintift^^B  petition,  but  that  he  be  required  to  answer  to  the 
merits  only.  To  this  ruling  of  the  court,  the  defendant 
excepted*  The  only  question  presented  for  decision  here 
by  the  assignment  of  error,  is,  as  to  the  nding  of  the  dis- 
trict court,  in  refusing  to  allow  tlie  defendant  to  demur  and 
roquiring  him  to  plead  to  tlie  merits  of  the  case,  as  pre- 
eented  by  the  complaint  of  the  plaintiff. 

The  j>etition  of  fehe  plaintiff  presents  a  good  and  substan- 
tlal  cause  of  action  against  the  defendant.  The  defendant 
ffuffercd  judgment  to  be  entered  against  him  by  default ;  at 
a  latd  day  of  the  term,  he  filed  his  affidavit  of  defence  on 
the  merits,  in  consideration  of  which  the  plaintiff's  jndg^ 
nient,  which  had  been  obtained  legally,  by  virtue  of  ttya 
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rules  of  practice  in  the  district  coiirt,  was  set  aside,  and  he 
was  suffered  to  come  in,  and  b j  pleading  issuabl j  to  make 
his  defence  on  the  merits. 

It  is  provided  in  the  code,  that  default  may  be  set  aside 
on  such  terms  as  the  court  may  deem  just,  but  not  unless 
an  affidavit  of  merits  be  filed  and  a  reasonable  excuse  be 
shown  for  having  made  such  default  Code  262,  §  1827. 
.  The  statute  clearly  confers  a  discretionary  power  on  the 
court,  as  to  the  terms  on  which  the  default  might  be  set 
aside,  and  the  defendant  allowed  to  make  his  defence  on  the 
merits.  The  exercise  of  this  power  is  sanctioned,  also,  by 
general  and  long  usage  in  jurisprudence.  Where  a  discre- 
tionary power,  so  clearly  consonant  to  the  principles  of 
equity,  is  reasonably  exercised,  so  as  not  to  operate  oppresB- 
ively  upon  the  rights  of  a  party,  courts  possessing  the  con- 
trolling jurisdiction  of  revision  will  not  interfere  to  disturb 
the  adjudication.  To  allow  the  defendant,  after  default  and 
judgment,  to  come  in  and  contest  the  plaintiff's  right  to 
recover  by  filing  dilatory  pleas,  or  mere  formal  objections, 
founded  in  legal  technicalities  which  did  not  effect  meritori- 
ously the  facts,  of  which  the  plaintift''s  cause  of  action  con- 
sisted, would  be  a  violation  of  the  spirit  and  intent  of  the 
statute,  and  long  established  practice.  Such  indulgence 
would  tend  to  annoyance  in  the  transaction  of  the  business 
of  the  court,  the  subversion  of  the  rights  of  the  plainti^ 
and  prevent  the  design  of  a  judgment  by  de&ult. 

On  the  trial  here,  it  was  urged  that  the  terms  were  not 
expressly  imposed  before  the  default  was  taken  off  and  the 
judgment  opened,  and  not  until  the  demurrer  was  filed. 
That  it  was  the  duty  of  the  court  to  announce  the  terms  of 
opening  the  judgment  before  the  party  was  permitted  to 
ofter  his  pleadings  in  defence  of  the  action,  so  that  he 
might  elect  to  accept  the  terms  and  enter  upon  his  defence, 
or  let  the  judgment  remain ;  we  cannot  see  the  force  of  this 
allegation.  This  he  could  do  as  well  upon  the  filing  of  his 
pleas,  as  before  he  was  suffered  to  make  hi6  defence.    Th^ 
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efEect  of  the  proceeding  on  his  rights  would  be  the  same. 
Bnt  the  record  shows  that  the  default  being  set  asidCi 
^ thereupon^  the  demurrer  and  answer  of  the  defendant 
were  filed,  and  that  ^^  Hkerefopwi^  the  conrt  ruled  that  he 
should  not  be  allowed  to  demur.  Tliis  being  the  statement 
of  the  proceeding,  we  consider  that  no  substantial  griey«> 
anoe  was  suffered  by  the  defendant  by  reason  of  the  action 
of  the  court,  by  which  he  was  surprised  and  deprived  of 
any  of  his  legal  rights.  As  the  case  stood,  he  was  allowed 
to  make  his  defence  fully,  so  far  as  he  could  plead  by 
answering  to  the  facts  upon  which  the  plaintiff's  cause  of 
action  rested.  This  was  all  he  had  a  right  to  do^  in  accord- 
ance with  the  rules  of  practice  authorized  by  the  statute, 
and  uniformly  recognized  by  the  courts. 

Judgment  affirmed. 
C.  B,  Darwin^  for  appellant 
Perry  dk  Baies^  for  appellee. 


Elliott  v.  Mitchell. 

Wbere  the  grounds  of  error,  alleged  in  an  affidavit  for  a  certiorari,  are  palp-' 
ably  insufficient,  and  shoir  no  error  before  the  jostice,  the  writ  of  c^r- 
iiorari  may  be  dismissed,  on  motion,  in  the  district  court 

▲ny  defect  in  an  attachment  affidavit  or  bond  can  only  affect  the  attach- 
ment proceeding,  and  not  the  suit,  or  action  upon  which  the  attachment 
issued. 

Appeal  from  Polk  District  Court. 

Opinion  hy  Gbeene,  J.    Assumpsit  and  attachment  com- 
menced by  Thomas  Mitchell  against  W.  Elliot,  before  a 
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justice  of  the  peace.  Judgment  for  the  plaintiff.  Defend- 
ant took  the  case  to  the  district  court  by  writ  of  certiorari. 
The  affidavit  upon  which  the  certiorari  was  issued,  alleged 
as  eiTor  in  the  proceedings  of  the  justice,  that  he  refused 
to  dismiss  the  suit,  on  the  ground  of  defects  in  the  affidavit 
and  bond  for  the  writ  of  attachment.  In  the  district  court, 
defendant  moved  to  dismiss  the  writ  of  certiorari  for  rea- 
sons alleged,  and, this  motion  was  sustained.  The  third 
reason  assigned,  and  the  only  one  necessary  to  be  consid- 
ered, is,  that  the  errors  alleged  in  the  attachment  affidavit 
are  insufficient  to  authorize  tlie  issuing  of  tlie  writ  of  cer- 
iioraj'i. 

It  is  argued  by  counsel  for  the  appellant  that  if  the  affida- 
vit for  a  certiorari  is  filed  within  the  time  and  with  th> 
Btatements  required  by  the  statute,  tlie  writ  should  issue  : 
a  writ  of  right,  and  hence  it  is  claimed  that  the  writ  should 
not  have  been  dismissed.    But  we  are  of  the  opinion  that 
where  the  grounds  of  error  alleged  in  tlie  affidavit  are  j* 
pably  insufficient  and  do  not  show  error  before  the  justic 
that  the  certiorari  may  properly  be  dismissed  by  the  c 
trict  court  on  a  motion  made  before  the  hearing  of  the  cr 
This  view  is  not  in  conflict  with  the  statute  which  aul 
izes  the  district  court,  after  hearing  the  case,  to  give  ji 
ment  as  the  right  of  the  matter  may  appear,  or  to  affir 
reverse  the  judgment  in  whole  or  in  part.     Rev. 
337,  §  6. 

Where  the  affidavit  does  not  show  prima  facie  some 
ground  of  error,  where  it  does  not  contain  some  averment 
that  would  justify  a  change  in  the  judgment  of  the  justice, 
there  can  be  no  necessity  or  propriety  in  bringing  the  case 
to  a  formal  hearing.  In  such  a  case  the  certiorari  would 
be  without  foundation  and  should  be  disposed  of  in  the 
most  summary  manner,  consistent  with  the  rights  of  the 
parties,  the  ends  of  justice,  and  the  rules  of  law. 

But  it  is  urged  that  the  affidavit  in  the  case  at  bar,  con- 
tahis  averments  of  error  which  would  justify  the  court  ia 
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hearing  the  certiorari  proceedings,  and  in  reversing  th# 
judgment  of  the  justice.  The  affidavit  alleges  only  that  t]i« 
justice  refused  to  dismiss  the  suit  for  defects  in  the  attach- 
ment affidavit  and  bond.  Those  defects,  if  material,  would 
justify  the  justice  in  dissolving  the  attachment,  but  thej 
could  bo  no  ground  for  dismissing  the  suit.  Such  defecti 
in  the  attachment  proceeding  could  not  impair  the  plaintiff's 
cause  of  action  or  defeat  his  riglit  to  recover  against  th« 
defendant ;  they  could  only  affect  his  attachment  lien  upon 
defendant's  property.  The  attachment,  and  the  suit  are  dis- 
tinct matters,  and  any  error  or  irregularity  in  the  former 
cannot^affect  the  latter.  Tlie  suit  should  be  tried  and  deter- 
mined upon  its  own  merits,  without  any  regard  to  the 
attachment,  and  so  far  as  we  can  judge  by  the  record  befora 
ns,  this  suit  was  so  decided  by  the  justice.  As  the  cer- 
tiorari affidavit  alleges  no  error  in  the  trial  or  decision  of 
the  suit,  wo  think  the  writ  was  correctly  dismissed. 

Judgment  affirmed, 

J.  M.  Perry  and  C.  Bates^  for  appellant. 

J.  M.  Barnard^  for  appellee. 


EvERLT  V.  Cole,  et  al. 

Where  a  pari/  plaintiff  vaa  caUed  upon  to  te<itlf/  in  relation  to  a  certain 
fact  in  behalf  of  defendant,  plaintiff's  attorno/  bai  no  right  to  croas- 
•xansine  him  la  rtlatioB  to  other  matters. 
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Ererlj  v.  Col«. 


Appeal  from  Polk  District  Court 

Opinion  hy  Kinney,  J.    Cole  Lyon  &  Co.,  sued  Everly 
in  asdumpsit  and  declared  on  the  common  counts. 

The  defendant  pleaded  the  general  issue,  and  gave  notice 
of  set  oft'    It  appers  from  the  bill  of  exceptions,  that  on 
the  trial,  the  defendant  having  failed  to  prove  certain  &ct8 — 
in  relation  to  the  sale  of  a  certain  promisory  note,  by  said 
plaintiffs  below  to  the  defendant — called  L.  I).  Winchester, 
one  of  the  plaintiffs,  who  was  examined  as  a  witness  in 
relation  to  the  sale  of  said  note  exclusively,  and  not  in  rela- 
tion  to  any  other  matter  connected  with  the  plaintiff's 
demand  or  the  defendant's  defence.    After  said  examina- 
tion in  relation  to  said  note,  the  attorney  for  plaintiff  offered 
to  prove  by  said  Winchester,  certain  facts  in  relation  to  tlie 
claim  and  account  of  the  plaintiiis.    This  was  objected  to, 
but  tlie  objection  was  overruled  by  the  court,  and  the  wit- 
ness was  permitted  to  testify  in  chief  in  relation  to  the 
account  of  the  plaintiffs,  the  same  as  though  he  were  not  a 
party.    We  think  the  court  erred  in  overruling  the  objec- 
tion.   Winchester  was  a  party  plaintiff;  he  was  called  by 
the  defendant  to  testify  in  relation  to  a  particular  item  or 
fact ;  the  plaintiff  had  the  right  to  cross-examine  upon  all 
the  facts  elicited  by  the  testimony,  but  as  he  was  not  called 
to  testify  indisci'iminately  upon  the  issue  joioned,  but  only 
in  relation  to  an  isolated  point,  the  plaintiff  could  not, 
when  introduced  for  that  purpose  alone,  become  witness 
for  himself  to  give  testimony  in  support  of  his  own  claim 
or  demand. 

We  have  come  to  this  conclusion  by  tlie  section  of  the 
statute  authorizing  one  party  to  call  upon  an  opposite  party 
to  testify.  Eev.  Stat  262,  §  3,  provides,  that  the  court 
fthall,  upon  the  application  of  the  party  offering  a  demand 
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or  Bet  off,  order  the  opposite  party,  or  any  person  of  such 
party,  to  be  sworn  in  relation  thereto.  By  virtue  of  this 
statute,  Everly,  the  defendant,  called  Winchester,  one  of 
the  plaintitfsj  to  testify  about  the  sale  of  a  note  from  the 
plaintiife  to  hi:a;  alleging  at  the  same  time,  that  he  was 
called  for  thia  purpose  and  no  other.  His  testimony  should 
only  hare  been  in  relation  thereto,  and  hence  it  was 
improper  to  pennit  him  to  give  testimony  upon  any  other 
matter  than  that  for  which  he  was  called  by  the  defendant. 
The  court  having  erred  in  overruling  the  objections  of  the 
defendant's  counsel,  the  judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings. 

Judgment  reversed. 

C.  Bates  and  J.  M.  Perry ^  for  appellant 

Cmady  and  TidricTc^  for  appellees. 


CoFFEEN  V.  Hammond. 

Tic  sworn  certificnte  of  a  judge  and  clerk  admitted  to  sLow  certain  items  in 
an  amended  transcript  which  was  lost,  in  order  to  show  that  the  adjudi- 
cation theretm  was  corrects 

Appeal  from  Polk  District  Court. 

Ojnnmi  hj  Williams,  C-  J.  George  Hammond  brought 
Buit  against  Benjamin  Coffeen,  before  a  justice  of  the  peace, 
in  assumpsit.  The  parties  appeared,  trial  was  had,  and  the 
plaintiff  recovered  by  the  verdict  of  a  jury,  the  sum  of 
fortj-onG  dollars  and  costs,  for  which  judgment  was  entered. 
The  cause  was  taken  by  the  certiorari  to  the  district  court 
16 
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of  Polk  county.  The  cause  was  called  for  trial  at  the  April 
term,  1851.  The  record  shows  that  on  the  trial  before  the 
justice  the  defendant  failed  to  present  and  file  his  items  of 
set-off  to  the  plaintiff's  demand,  until  after  the  jury  had 
been  sworn  to  try  the  issue.  That  after  the  examination  of 
the  plaintiff's  witnesses  had  been  closed,  he  then  offered  to 
prove  his  items  of  set  oS\  to  which  plaintiff  objected,  and 
the  objection  was  sustained  by  the  justice,  on  the  ground 
tliat  he  had  not  complied  with  the  statute,  which  requires 
the  defendant  to  file  with  the  justice  his  set-off  before  the 
jury  is  sworn. 

When  the  cause  was  called  for  trial  on  the  ceiidorari  in 
the  district  court,  the  transcript  of  the  proceedings  before 
the  justice  as  certified  by  him,  showed  that  the  defendant 
had  offered  to  prove,  in  defence  to  the  plaintift''8  action, 
"  set-off  and  payment,"  and  that  his  evidence  therefore  was 
ruled  out  by  the  justice.  A  rule  to  perfect  the  record  as 
returned  by  the  justice,  was  prayed  for  on  the  part  of  Ham- 
mond, tlie  plaintiff  below,  and  granted.  Upon  the  return 
of  the  rule,  the  justice  sent  up  an  amended  transcript,  duly 
certified,  by  which  it  appeared  that  he  was  mistaken  in  his 
first  transcript  in  stating  therein  that  the  defendant,  Coffeen, 
liad  offered  to  j>rove  '*  set-off  and  payment^^  that  in  truth, 
he  had  only  offered  to  prove  items  of  set-off;  that  the  mis- 
take occurred  because  the  justice  did  not  know  the  differ- 
ence in  law  between  set-off  and  payment.  The  record  being 
thus  amended,  the  proceedings  of  the  justice  were  afiirmed 
by  the  district  court.    The  cause  is  here  by  appeal. 

On  the  trial  here  the  record  again  proved  to  be  deficient. 
The  record  of  the  justice,  as  amended,  and  upon  which  the 
decision  was  made  in  the  district  c<&urt,  was  proved  to  be 
lost,  and  the  case  came  to  this  court  as  originally  certified 
by  the  justice.  On  motion  of  the  counsel  of  Ilammond, 
the  >\ppellee,  a  rule  was  presented  and  served  on  the  clerk 
of  the\di6trict  court,  to  send  up  the  whole  record  of  the 
case.    In  answer  to  th'^  rule  the  clerk  certified  and  proved 
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by  his  oath  that  the  amended  transcript  of  the  justice,  as 
above  stated,  had  been  duly  filed  of  record  in  the  district 
court.    That  it  was  that  which  formed  the  basis  of  the  trial 
and  decision  of  the  case  on  the  certiorari  in  the  district 
court ;  that  he  had  searched  diligently  and  carefully  for  it 
in  the  office  of  tlie  clerk  of  the  district  court,  and  that  it 
could  not  be  found.    This  statement  under  oath  is  also 
accompanied  by  the  certificate,  under  oath,  of  William 
McCay,  the  judge  of  the  district  court,  who  tried  the  cause 
in  that  court,  and  who  is  still  tlie  acting  judge  of  the  dis- 
trict, of  which  Polk  county  is  a  part,  by  which  he  certifies 
that  the  amended  transcript  of  the  justices  proceedings 
was  on  file  in  the  district  court,  and  that  it  formed  the  basis 
of  the  decision  of  the  court,  as  being  the  true  and  proper 
transcript  of  the  justice.    This  being  the  state  of  the  case 
as  presented  here,  the  attorney  for  the  appellant  objected  to 
the  reception  of  the  certificate  of  the  judge  and  clerk,  as 
made  under  oath,  and  insisted  on  the  trial  of  the  cause 
upon  the  original  transcript  of  the  justice,  by  which  it  is 
made  to  appear  that  the  defendant  on  the  trial  before  the 
justice,  had  offered  to  prove  ^'payment  and  selroffP    As  tlie 
Buccess  of  the  appellant,  in  reversing  the  judgment  of  the 
district  court,  depends  entirely  upon  the  acceptance  and 
allowance  of  this  evidence  to  supply  the  loss  of  the  amended 
transcript,  this  is  the  only  question  for  decision  in  this  case. 
We  confess  that  this  case  is  rather  anomalorous.    That  the 
most,  nay  only,  important  part  of  the  recoi'd,  so  far  as  the 
point  at  issue  is  concerned,  is  not  to  be  found  among  the 
papers  of  the  case,  is  indeed  singular.     We  have  been 
unable  to  find  in  the  books  here  any  case  which  might 
serve  as  a  precedent  for  our  action.    The  object  of  a  recoid 
is  to  obviate  the  necessity  of  reliance  on  tlie  memory  of 
man,  which  would  tend  to  confusion  and  uncertainty  in  the 
adjustment  of  the  riglitB  of  parties  litigant.    However,  the 
great  design  of  the  law,  is  the  ascertainment  of  right.    If 
the  loss  of  a  paper  of  record  could  not  be  proven,  and  the 
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next  beet  evidence  of  its  existence  and  contents  could  nol 
be  given,  it  is  clear  that  gross  injustice  might  be  the  conse- 
fjiience.  We  therefore  feel  constrained  to  resort  to  the  same 
rule  which  prevails  by  well  established  practice  to  supply 
evidence  in  the  case  of  a  lost  deed  or  other  instrument  of 
writing,  when  its  existence  and  loss  have  been  established. 
]  jeing  satisfied  that  the  transcript,  as  amended,  was  duly 
tiled  in  the  case,  and  that  the  adjudication  of  the  district 
vmirt  was  properly  had  thereon,  and  that  the  defendant  did 
ti(jt  present  his  set-off  in  time  as  required  by  the  statute ; 
also,  that  he  did  not  offer  to  prove  payment,  we  are  of  the 
upiiiion  that  there  is  no  eiTor  in  the  judgment  of  the  dis- 
trict court. 

Judgment  aflSrmed. 

J.  K  Jewitt^  for  appellant. 

M,  Tmingy  for  appellee. 


Teller  v.  Winchestee. 

Wli&re  an  answer  is  not  sufficiently  explicit  and  responsive,  an  amended 
answer  may  be  required. 

Appeal  from  Polk  District  Court 

Opinion  hy  Greene,  J.  Bill  in  dhancery,  filed  by  Win- 
cheHteT,  as  administrator  of  Ilager,  against  Feller,  charg- 
ing; him  with  having  obtained  from  Ilager,  when  in  a  state 
of  flerangement  and  insanity  the  cancellation  of  a  note  for 
on<-^  hundred  dollars  and  a  receipt  against  money  due  from 
Feller  to  Hager,  without  having  paid  the  money  due  on  the 
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note  or  accoimt  against  which  the  receipt  was  given.  In 
the  bill,  the  defendant  is  called  upon  to  answer  explicitlj 
among  other  things,  whether  he  paid  anything  on  said  note 
and  acconnt,  and  if  so,  the  exact  amount  In  the  answer 
the  defendant  alleges  full  payment  of  the  amount  due  to 
Hager,  but  does  not  state  the  amount  he  paid.  Exceptions 
were  taken  to  the  answer  in  this  particular,  and  sustained 
by  the  couii:.  To  this  ruling  of  the  court,  the  defendant 
has  appealed.  We  consider  the  answer  too  general,  and  not 
sufficiently  responsive  to  the  bill.  It  should  fully  and  par- 
ticularly state  the  sum  paid  by  defendant  to  Hager  in  his  life- 
time, in  satisfaction  of  his  demands.  The  amount  thus  paid 
would  necessarily  have  an  important  bearing  upon  the 
decree,  and  could  not  perhaps  be  ascertained  from  any 
other  witness.  It  was  oesides  material  to  prove  or  disprove 
the  equity  of  the  bill,  by  showing  the  character  of  the  pay- 
ment. The  order  of  the  court  requiring  defendant  to  file 
an  amended  answer  is  therefore  affirmed. 

Order  affirmed, 

X  K  JevnUy  for  appellant. 

Cmady  and  TidricI^  for  appellee. 


Stump  v»  Buzick. 

A  bill  for  an  injanctioa  ahoold  be  yerified  by  affidarit 

Appeal  to  Polk  Digtriet  Court. 

Opmion  hy  Kinney,  J.    Buzick  filed  his  bill  against 
Stump,  praying  for  a  writ  of  injunction  against  him  and 
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Thomas  A.  Napier,  BheriflF,  to  restrain  them  from  the  col- 
lection of  a  judgment  at  law  in  favor  of  said  Stump,  upon 
Tvhich  an  execution  had  issued,  and  the  property  of  said 
Enzick  levied  upon  to  satisfy  said  judgment.  The  writ 
having  been  allowed,  the  defendant  moved  the  court  to  dia- 
ec>lvo  the  injunction,  because  the  bill  was  not  sworn  to  at 
the  time  the  injunction  was  granted.  This  motion  was  over- 
ruled ;  whereupon,  the  defendant  tiled  his  exceptions.  This 
was  error.  The  bill  should  have  been  verified  by  affida- 
vit, before  the  application  for  injunction  could  have  been 
granted.  This  question  was  decided  by  the  Territorial 
supreme  coui-t,  in  the  case  of  Porter  v.  BrazeUcm  and 
M^t^  Mon-is  Eep.  108,  and  requires  no  additional  argu- 
ment in  support  of  the  decision  njpde  in  that  case.  The 
ruling  of  the  court  in  refusing  to  dissolve  the  injunction 
upon  the  motion  filed,  is,  therefore,  reversed* 

Casady  and  Tidrich^  for  appellant. 

J,  E.  Jewitt^  for  appellee. 


Napier  v.  Wiseman. 

Tha  TOpreme  conrt  wiU  not  disturb  matters  of  fact  decided  by  the  conri 
bt^low,  when  the  biU  of  exceptions  does  not  pur}M)rt  to  give  aU  the  evi- 
dence. 

Dn mages  may  be  recovered  against  a  sheriff  for  an  illegal  sale  of  land,  if 
ibc  plaintiff  was  deprived  of  his  title  by  such  sale. 

Appeal  from  Polk  District  Court 

Opinion  ly  Gkeene,  J.    This  case  was  commenced  under 
the  New  Code  by  Henson  Wiseman  against  Thomas  H. 
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Napier.  The  petition  claims  damages  from  the  defendant, 
for  selling  on  execution,  as  sheriff  of  Polk  county,  the 
plaintiff's  equitable  right  to  lot  seven,  in  block  thirty-seven, 
in  the  town  of  Fort  Des  Moines,  without  making  any  levy 
or  giving  any  notice  whatever  of  the  sales.  The  answer  in 
brief  and  general  terms  denied  the  trespass ;  and  denied 
that  anything  was  due  the  plaintiff.  The  parties  submitted 
the  case  to  the  court  without  a  jury.  The  judge  found  that 
Napier,  by  his  deputy,  did  sell  the  lot  in  question,  without 
giving  notice  that  the  plaintiff  liad  an  equitable  interest  in 
the  lot ;  that  the  sheriff  gave  a  certificate  of  sale  to  Thomas 
McMullen,  who,  by  virtue  of  said  certificate,  procured  a 
deed  for  said  lot  from  the  board  of  commissioners  of  Polk 
county,  who  held  the  legal  title ;  and,  that  the  plaintiff  was 
damaged  seventy-five  dollars  by  the  trespass  and  illegal 
sale.    Judgment  was  rendered  accordingly* 

To  the  decision  of  this  cause  several  errors  are  assigned, 
but  the  record  disclosed  no  question  of  law,  decided  by  the 
court  below,  which  can  be  properly  reversed  by  this  court. 
The  whole  transaction  resolves  itself  into  questions  of  fact, 
which  appear  to  have  been  decided  upon  evidence  before 
the  court.  That  evidence  is  not  all  before  us  ;  there  was  no 
exception  taken  to  it ;  and  there  is  nothing  to  show  that  the 
conclusions  of  the  court  were  not  authorized  by  law. 

It  is  contended  that  if  the  sale  was  illegal,  that  McMul- 
len acquired  no  right  from  it,  and  that,  therefore,  the  plain- 
tiff could  not  be  injured  by  tiie  sale.  But  the  evidence  sat- 
isfied the  court  below  that  he  had  been  damaged  to  the 
amount  of  seventy-five  dollars.  And  it  appears  by  the 
record  that  the  certificate  from  the  sheriff,  which  jprima 
faeie^gSLYQ  McMullen  the  plaintiff's  equity  in  the  lot,  induced 
the  county  commissioners  to  deed  the  legal  title  to  McMul- 
len, and  thus  the  illegal  acts  of  the  sheriff  precluded  the 
plaintiff  from  obtaining  that  title.  It  follows  then,  that  the 
plaintiff  suffered  damage  from  the  unauthorized  proceedings 
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of  the  fiheriff.    In  the  present  state  of  the  record  we  see  no 
altemative  but  to  affirm  the  judgment  below. 

Judgment  affirmed. 
Cdsacby  and  TidrUh^  for  appellant 
M.  Toung^  for  appellee. 


Huston  v.  Huston. 

A  certified  transcript  of  the  record — and  not  the  original  papers — shoold 
be  sent  to  the  supreme  courts  on  appeaL 

Appeal  from  Dallas  District  Court. 

Opinion  ly  Gekene,  J.  A  motion  is  made  in  this  case 
to  dismiss  the  appeal,  because  there  is  no  certified  tran- 
script of  the  record. 

The  clerk  of  the  district  court  has  sent  nothing  more 
tlian  the  original  papers  to  this  court,  without  any  record, 
transcript  or  certificate  of  the  proceedings  below.  He  has 
not  even  certified  to  us  the  rulings,  orders  or  judgment  of 
the  court.  There  is  nothing  upon  which  we  can  entertain 
jurisdiction ;  nothing  upon  which  we  can  even  infer  any 
l)rior  judicial  action,  fi-om  which  an  appeal  was  taken.  It 
aj^pearg  that  the  clerks  attention  was  never  directed  to  any 
regulation  in  relation  to  appeals.  As  no  provision  of  the 
Code,  §§  1973-1978,  in  relation  to  appeals,  appears  to  have 
been  observed  by  the  clerk  or  the  appellant,  as  there  is  in 
fact  no  transcript  of  the  record  or  subject  matter  over  which 
\\'e  can  exercise  jurisdiction,  the  case  must  be  dismissed. 

Motion  granted. 

Perry  and  Baka^  for  the  motion. 

J?.  Granger  and  M.  Townff^  against 
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DETERMINED  IN  THE 

SUPREME     COURT 

OF 

THE  STATE  OF  IOWA, 

IOWA  CITY,  JUNE  TERM,  A.  D.  1851. 
In  the  fifth  year  of  the  State. 


PRESENT: 

HON.  JOSEPH  WILLIAMS,  CHIEF  JUSTICE. 

"      JOHN  F.  KINNKY,  )  jrrr,fiv,^ 
-      GEORGE  GREENE^  J  "^  ^  ^"^^• 


The  State  v.  Gloveb  &  Nevin- 

Ad  indictment  found  shonld  be  presented  in  open  court,  in  presence  of  the 
grand  jraj,  and  the  fact  shonld  be  certified  of  record. 

Parole  testimony  of  a  clerk  or  his  deputy  not  admissible  to  snpply  mat- 
ter which  should  appear  of  record. 

Ebrob  to  Linn  District  Court. 

Opmion  hy  Williams,  0.  J.  At  the  March  term  of  the 
district  court  for  linn  county,  Joshua  Glover  was  called  to 
answer  to  an  indictment  for  gaming.  At  the  same  term,  he 
and  one,  John  Nevin,  were  also  charged  by  indictment  with 
Belling  spirituous  liquor  without  license,  in  yiolation  of  the 
p 
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Statute.  When  the  causes  were  called  for  trial  the  defend* 
ants  moved  to  quash  the  indictments  in  each  case,  for  the 
reason  that  there  was  no  indorsement  or  other  proper  and 
legal  evidence  that  they  were  found,  and  "exhibited  in  open 
court,  in  the  presence  of  the  grwnd  jury^'*  and  filed  of 
record,  as  required  by  the  statute,  in  such  cases  made  and 
provided.  By  the  bill  of  txceptions,  it  appears  that  indorse- 
meiits  had  been  made  on  the  back  of  the  indictments  as  fol- 
lowi,  viz  :  "  Exhibited  in  open  court,  in  the  presence  of  the 
grand  jury,  and  filed  this  11th  day  of  September,  A.  D., 
1850/'  But  it  also  appears  that  this  indorsement  was  not 
made  by  Ilosea  W.  Gray,  who  was  the  clerk  of  the  district 
court  of  Linn  county,  at  the  term  of  said  district  court 
wlien  the  indictments  purport  to  have  been  found  and  pro* 
eented.  The  signature  of  James  M.  Berry,  clerk,  as  it 
fl]jl>eftrs,  by  said  indoreements,  was  signed  only  a  few  days 
bt'fore  the  term  of  the  court  next  succeeding  that  when  the 
iTitlictments  purport  to  have  been  found.  That  the  said 
Ji\rnes  M.  Berry  was  not  appointed  to  the  office  of  clerk  of 
iLc  said  district  court,  xmtil  after  the  adjournment  of  the 
euiirt  for  the  term  at  which  the  indictments  purport  to  have 
been  found  and  presented  ;  and  that  the  signature  of  said 
'^  James  JM.  Berry,  clerk,"  was  attached  to  said  indorse- 
ment without  any  express  order  of  said  court 

Tins  being  the  state  of  the  case  as  to  the  making  ef  the 
iniloreements,  the  prosecuting  attorney  for  the  county, 
thereupon,  moved  the  court  to  allow  Hosea  W.  Gray,  who 
was  then  in  court,  and  wlio  had  been  the  clerk  at  the  time 
the  indictments  purport  to  have  been  found  and  presented, 
but  who  was  not,  at  the  time  of  the  making  of  this  motion, 
t\i^  clerk,  to  amend  by  signing  his  name  officially  to  said 
indorsements,  and  to  strike  out  the  name  of  James  M.  Berry, 
who  had  signed  them  as  clerk,  or  to  allow  the  said  James 
il.  Berry  to  sign  the  name  of  Hosea  W.  Gray  as  principal 
of  hira,  the  said  James  M.  Berry,  at  the  time  said  indorse^ 
inuiits  were  made  ;  that  the  name  of  James  M.  Berry  was 
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there  by  mistake ;  and  al>-x  to  pr:-T"e  rj  «a^  *  Z  •?»ra  '^. 
Gray,  that  he  had  omitted  in  the  Yz:rrT  -.:  :  -ifji-'*^  l*  t-r 
September  term,  when  s£id  ii:i:^-n--.r.i5  zztzkt:  :    :.** 
been  foand  and  presenie^J,  to  s:jti  LU  TLiHre  :.  -j.-  r_::  j'.  *? 
indorsed  on  said  indie tait-nts.     11^  ir.'-r  -^-t^  i~  ::-j 
offered  also  to  prove  bv  li-.»?^«  W.  Gtlj  :jl1  ,': :.  -s.  ZL 
Berry,  that  said  indictmenrs  w^t^  - r>:S-LV-:  *r    j-  :.  ^  '- 
in  the  presence  of  the  gran  i  /"^ry.  a:  ?»J  :  S  - : .  l  '*-t  >  — :. 
1S50  ;  and  at  that  time  safd  Gray  w::-  z.^/rj  ^^  .1  rl,  l.z  . 
said  Berry  as  deputy  aE«l  asflrtikr.:  y.rrrk  •  ■:  ?i- 1  :-  z:rzz  .ir 
said  Berry  did  act  as  dejary  eirrk  a:  fJL  I  :rm    :  -  -  ••  t^, 
and  did   make  the  indor?^i:-ei:t>  •:•    :lr  -i".  r   1. 7,  I'i 
almost  instantaneously  with  tLe  jt\^t.^-z-zz:  .:  f  ^  1  .1 ._  c- 
ments,  omitting  the  ^igaarare  ari  Ir^^Iij  :le  si~  r  t     .•- 
signed  by  said  Ilosea  W.  Gray,  wL..  ^^.i  :1t-  i-.-ii-  -r      ji 
the  said  Gray  omitted  to  do.    TLi:  ..n  rle  Ir-^  f- 7   :  >  t- 
tember,  after  the  adjournment  c:   ^aii  ^  zrr.  ^"i  '-".7 
retired  from  the  office  of  clerk  of  v.r:  o  ziz,  i^ii^'l  l^-rr'^ 
who  had  been  elected  was  «pali5eii  ar  I  a-f-i^-r--  •!-  .--_-? 
of  that  office ;  tliat  said  Berry  L:i<i  ev-r  rin  >:  z*rTi  rz-  L'lr 
duties  of  clerk,  and  still  oficiate*!  as  ^-i :  iLkZ  sl'.  :  1^  "I .> 
ment  had  been  arranged  in  a  bct'lle  wirL  .:.t:.-rr  :r. : :  -^  r  --. 
and  remained  in  that  condition  as  par-^r?  of  si!  i  :  f^  -  x  li 
said  indorsement  thereon,  but  wiio-t  ti^  ^z:rzAr-.^,  fr  ci 
the  time  said  indorsement  was  n:a«:e  urrJ!  tie  n.^I  -  •. 
qnash  was  made  and  said  eriden^-e  oSreL    Az.i  *..  i 
prosecutor  offered  to  submit  to  soeh  Urrzus  a?  :1^  :.-r: 
might  impose,  if  such  amendment  wer^  to  :«  aZ.-r^L  i:ii 
that  the  defendants  might  have  until  tLe  neit  ter^  ii-r?*^ 
after  to  plead.    The  court  refused  to  a^imi:  tie 
as  offered,  or  any  part  thereof;  and  refiseti  x.i-j 

the  amendments  or  either  of  them  to  be  cL-ie, 

tained  the  motion  to  quasL    To  this  ruling  of  tLe  c:::r:  -Jje 
prosecutor  for  the  county  excepted. 

In  this  matter,  it  is  contended  that  the  ccuit  err^i :  xzd 
therefore  a  reversal  of  the  judgment  is  claimt^L    Tw;> 
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questions  are  here  presented  for  the  consideration  of  this 
court : 

Ist  Is  it  indispensably  necessary,  in  law,  that  the  indict- 
ments should  be,  when  found,  presented  in  open  court  in 
the  presence  of  the  grand  jury,  and  that  the  feet  should  be 
judicially  and  officially  certified  of  record? 

2d.  If  so,  upon  the  failure  of  the  court,  so  to  certify  tho 
facts  during  the  term,  is  parole  testimony  allowable  to  sup- 
ply the  omission,  or  cure  the  failure,  and  can  the  record  be 
amended  after  the  expiration  of  the  term  when  the  indict- 
ments purport  to  have  been  found  and  presented? 

The  first  question  is  directly  answered  and  disposed  of 
by  the  statute.  The  legislature  of  this  state  have  deemed 
it  proper  to  prescribe  the  duties  of  courts  and  juries  in  pro- 
ceedings of  a  criminal  nature,  in  order  that  uniform  secu- 
rity and  protection  may  be  given  to  persons  accused  of 
crime.  The  legislature  have  enacted  that  "indictments 
found  by  a  grand  jury  shall  be  presented  to  the  court  in  the 
presence  of  said  jury,  shall  be  filed  and  remain  as  public 
record."  Ee v.  Stat.  p.  1 52,  §  34.  This  enactment  is  positive 
in  its  terms.  Its.  requirement  is,  that  it  shall  be  presented 
to  the  court  in  presence  of  the  grand  jury.  The  propriety 
of  such  a  provision,  in  view  of  the  rights  of  the  accused  is 
obvious.  It  is  enough,  however,  that  it  is  so  enacted  ;  its 
observance  is  a  duty  not  to  be  questioned ;  courts  will  enforce 
it.  The  manner  in  which  the  fact  of  presentation  of  the 
indictment  in  open  court  in  the  presence  of  the  grand  jury 
should  be  made  to  appear,  is  not  specifically  prescribed  by 
the  statute  ;  that  is  left  for  the  action  of  the  court,  in  accord- 
ance with  the  proper  and  usual  procedure  of  judicial  tri- 
bunals in  making  and  preserving  matters  of  record.  That 
the  legislature  intended  to  make  such  presentation  a  matter 
of  record,  cannot,  we  think,  be  doubted.  The  feet  should 
appear  of  record,  then,  affirmatively.  In  view  of  the 
statute,  it  is  as  necessary  that  this  should  be  made  a  matter 
of  record  as  a  verdict  of  a  jury,  in  the  judgment  of  the 


1 


SUPREME   COURT   OASES.  £68 

The  State  «.  Qlorer. 

court.  In  the  case  of  Barney  v.  The  People^  3  Gilman's 
R.  72,  the  court  decided  that,  "  the  only  mode  of  preferring 
an  indictment  is  through  the  medium  of  the  grand  jury. 
It  is  the  imperative  duty  of  the  grand  jury  to  make  the 
presentment  in  open  court.  The  indictment  is  the  founda- 
tion of  all  the  subsequent  proceedings  in  the  cause  ;  and  to 
uphold  them,  the  record  ought  to  show  affirmatively  the 
returning  of  the  indictment  into  coVirt,  by  the  grand  jury." 
In  the  case  of  Gardner  v.  The  People^  3  Scam.  83,  it  is 
decided  that  the  indoreement  and  signature  of  the  foreman 
are  the  evidence  of  the  finding  of  the  grand  jury,  without 
which,  the  court  should  never  permit  the  indictment  to  be 
entered  of  record  as  a  true  bill."  McEinney  v.  The  Peo- 
ple^ 2  Gilman,  540.  The  statute  of  Illinois  requires  that 
the  indictment,  when  found,  shall  be  indorsed  "  a  true  bill," 
and  that  this  indorsement  shall  be  signed  by  the  foreman, 
officially.  Is  that  requirement  any  more  imperative  than 
that  of  the  statute,  that  "  the  indictment  shall  be  presented 
to  the  court  in  the  presence  of  the  grand  jury,  shall  be  filed, 
and  remain  as  a  public  record  ? "  We  thiflk  not.  The  leg- 
islature certainly  intended  that  the  finding,  presentation  in 
the  presence  of  the  grand  jury,  and  filing  of  the  indictment 
should  be  certified  by  the  record  of  the  court.  These  acts 
each,  should  appear  affirmatively  of  record.  If  one  riiight 
be  dispensed  with,  so  might  the  other.  That  the  presenta- 
tion to  the  court,  in  the  presence  of  the  grand  jury ^  is  as 
indispensable  as  the  finding  or  the  filing,  is  clear  from  the 
terms  of  the  statute  ;  we  tliink  it  would  not  be  contended 
that  the  two  latter  requirements  need  not  be  complied  with. 
"Where  a  statute  plainly  and  positively  in  express  terms 
enjoins  the  performance  of  a  duty  like  this,  the  omission  of 
it  is  fatal  to  the  proceeding.  Without  it  the  indictment  was 
not  legitimately  in  possession  of  the  court,  for  the  exercise 
of  its  jurisdiction.  In  the  case  of  Young  v.  Duggan^  1  G. 
Greene's  E.,  152,  this  court  decided  that,  where  the  clerk  of 
the  district  court  had  omitted  to  indorse  an  award  of 
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arbitratorB,  so  as  tx)  fix  the  day  on  which  it  was  returned 
and  filed  in  the  clerks  office,  the  oath  of  the  arbitrator  who 
handed  it  to  the  clerk  in  his  office,  was  competent  evidence 
to  show  that  the  return  was  made  in  time,  and  that  the 
court  would  presume  that  the  proceedings  were  regular  in 
the  absence  of  evidence  to  the  contrary ;  that  the  record 
having  been  delivered  to  the  clerk,  in  his  office,  within  the 
time  prescribed  by  law,  the  omission  of  the  clerk  to  indorse 
it  as  filed  did  not  vitiate  the  proceeding.  In  tliis  case  the 
duty  enjoined,  was  merely  clerical,  so  far  as  the  indorse- 
ment by  the  clerk  was  concerned.  The  return  of  the  record 
within  the  time  prescribed  by  law,  was  the  essential  matter 
to  be  ascertained  ;  and  to  establish  which,  the  evidence  of 
the  arbitrator  was  received.  In  this  case  of  the  award  the 
proceeding  was  civil  in  its  nature.  The  case  at  bar  is  one 
of  criminal  jurisprudence.  The  duty  enjoined  by  the 
statute,  and  which  was  omitted,  appertains  to  the  court,  in 
term  time  for  its  solemn  recognition  and  action,  under  its 
own  supervision.  It  becomes  matter  of  record  by  the  fact 
of  the  court  itself.  Such  is  the  difference  between  these 
cases.  The  duties  enjoined  by  a  criminal  statute  are  more 
rigidly  enforced  than  those  of  a  civil  nature.  We  are  of 
tlie  opinion  tliat  the  omission  to  make  the  record  required 
by  flie  statute,  of  tlie  fact,  that  the  indictments  M'ere  **  pre- 
sented into  court  in  tlie  presence  oftlvegrcmdjury'^  is  fatal 
to  the  proceeding.  This  seems  to  have  been  granted  by  the 
counsel  for  the  prosecution  as  proposed  in  the  court  below, 
to  cure  the  defect  by  the  parole  testimony  of  the  clerk  of 
the  court  and  his  deputy,  who  officiated  at  the  term  of  tlie 
court  when  the  indictments  purport  to  have  been  found. 
On  this  subject,  whilst  we  must  admire  the  ardor  and  inge* 
nuity  with  which  this  proposition  has  been  urged,  we  have 
only  to  say,  that  it  is  not  allowable,  in  a  criminal  proceed- 
ing under  the  statute,  to  adopt  so  loose  and  unsafe  a  prao- 
tice.  The  design  of  the  statute  is  to  guard  and  protect  the 
rights  of  peraons  who  stand  accused  of  offences.    To  allow 
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the  record  to  be  supplied,  or  made  up  six  mouths  atler  the 
court  had  been  adjourned  and  the  grand  jury  dispersed,  by 
a  person  who  had  been  clerk,  but  whose  term  of  office  had 
expired,  or  by  his  deputy,  or  the  successor  of  the  clerk  who 
officiated  at  the  term  when  the  act  should  have  been  done, 
iRTould,  we  thiiik,  be  fraught  with  danger  to  parties  defend- 
ant in  criminal  cases,  in  violation  of  the  express  and  imper- 
ative injunction  of  the  statute.  We  are  unwilling  that  such 
a  precedent  shall  be  furnished  for  the  future  action  of  the 
courts.  The  ruling  of  the  court  below,  rejecting  the  parole 
testimony  to  supply  the  record,  refusing  to  permit  the 
amendment  to  be  made,  md  quashing  the  indictments,  was 
correct 

Judgment  £i,ffirmed, 

Wm*  Smyth,  for  the  State. 

J.  M>  Preston,  for  defendants. 


Ament  v.  Humphrey. 

A.  resided  in  sobool  district  No.  1,  and  had  his  store  in  district  No.  2,  held 
that  his  personal  property  in  No.  2  was  not  liable  for  his  school  tax  in 
No.  1. 

The  Ihirteonth  section  of  the  Revenue  Law  of  1844,  is  not  repealed  bj  the 
Revenue  Law  of  1847. 

A  subsequent  law  upon  the  same  subject  matter  does  not  necessarily  repeal 
the  antecedent  law ;  unless  the  former  is  expressly  repealed  or  superceded, 
both  should  bff  enforced  as  far  as  possible  without  conflict 
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Erbob  to  District  Court  of  Muscatine  Cov/rvty. 

Opinion  ly  Kinney,  J.  This  was  an  action  of  replevin 
brought  by  Ament  against  Humphrey,  before  a  justice  of 
the  peace.  Judgment  for  the  plaintiff.  Defendant  appealed, 
and  in  tlie  district  court  the  following  facts  were  agreed 
upon  by  the  parties  as  presenting  the  question  which  they 
desired  to  have  settled  : 

"  The  town  of  Bloomington  was  originally  divided  into 
two  school  districts,  being  divided  by  Sycamore  street,  that 
part  of  the  town  lying  easterly  of  that  street  being  district 
No.  1,  and  that  part  lying  westerly  of  said  street  being  dis- 
trict No.  2,  and  both  said  districts  now  remaining  as  dis- 
tricts No.  1  and  2,  in  Bloomington  township,  in  Muscatine 
county.  The  town  of  Bloomington  has  since  been  named 
Muscatine.  Both  districts  are  taken  as  legally  organized  ; 
both  districts  in  the  year  1850,  legally  levied  a  school  house 
tax.  The  plaintiff,  Ament,  is  a  resident  in  disti-ict  No.  1, 
and  is  a  married  man,  and  a  householder  and  freeholder  in 
said  district.  He  owns  no  real  estate  in  district  No.  2,  but 
in  that  district  carries  on  the  business  of  a  tin  and  sheet 
iron  worker,  and  has  in  that  business  a  considerable  stock 
in  trade. 

The  defendant,  Humphrey,  is  the  secretary  of  school  dis- 
trict No.  1,  and  as  such,  under  the  tax  list  of  said  district 
legally  made,  took  the  property  in  question,  for  the  pay- 
ment of  the  said  tax,  against  said  Ament,  which  had  been 
refused.  It  is  agreed  that  this  tax  list,  as  taken  from  the 
assessment  roll  of  the  county,  embraces  the  aforesaid  stock 
in  trade  of  Ament,  used  in  district  No  2  ;  also,  that  said 
Ament  is  taxed  for  the  same  property  in  district  No.  2,  as 
taken  from  the  county  assessment  roll. 

"  The  assessment  roll  and  tax  list  of  the  county,  and  the 
tax  lists  of  the  above  two  districts,  as  produced  by  the 
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parties  on  trial,  are  agreed  upon  as  evidence.  The  ordinary 
map  or  plat  of  the  town  of  Bloomington  or  Muscatine  is 
sufficient  evidence  for  the  purpose  of  this  trial." 

The  case  was  submitted  to  the  court  on  this  agreed  state 
of  facts,  whereupon,  the  court  found  the  right  of  possession 
In  and  to  the  property  replevied,  in  saidJAnsel  Humphreys, 
and  rendered  judgment  for  nominal  damages  against  the 
said  Ament  Ament  brings  the  case  to  this  court  on  writ 
of  error,  and  assigns  for  error  the  decision  of  the  court. 
The  facts,  as  agreed  upon  in  the  court  below,  by  consent, 
are  treated  as  a  part  of  the  record  in  this  court 

The  facts  presented  by  the  record  are  simply  these: 
Ament  resided  in  school  district  No.  1;  he  carried  on  the 
tin  and  sheet  iron  business  in  school  district  No.  2.  Hum- 
phreys, as  th«  secretary  of  school  district  No.  1,  took  the 
property  in  question  for  the  payment  of  school  house  tax 
for  tliat  district,  which  was  levied  on  the  personal  property 
of  Ament  in  school  district  No.  2.  Ament  replevied  the 
property,  and  the  court  decided  the  right  of  possession  to 
be  in  Humphreys,  thereby  deciding  that  the  personal  prop- 
erty in  District  No.  2  was  liable  to  be  taxed  for  school  house 
purposes  in  district  No.  1;  that  being  the  district  in  which 
Ament  resided.  In  this  we  think  the  court  erred.  Believ- 
ing as  we  do,  that  the  statute  settles  this  question,  we  deem 
it  unnecessary  to  go  into  an  extended  examination  of  the 
common  law  doctrine,  that  personal  property  has  no  locality, 
and  follows  the  person.  As  a  general  rule,  this  is  true,  and 
without  statute  it  would  be  subject  to,  and  be  governed  by, 
the  law  of  the  domicil.  Police  and  municipal  regulations, 
however,  would  form  an  exception  even  to  this  rule. 

In  February,  1844,  the  legislature  passed  an  act  entitled 
"  An  act  to  provide  for  assessing  and  collecting  Public  Rev- 
enue." §  12  provides  that,  all  personal  estate  within  this 
territory,  subject  to  taxation,  shall,  except  in  the  cases  enu- 
merated in  the  following  section,  be  assessed  to  the  owner 
17 
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in  the  township  or  precinct  where  hd  shall  be  an  inhabitant 
on  the  first  day  of  May. 

§  13.  The  excepted  cases  mentioned  in  the  preceding 
section  are:  1st.  All  goods,  wares  and  merchandize,  or  any 
other  stock  in  trade,  in  townships  or  precincts  within  this 
territory,  other  than  where  the  o^viier  resides,  shall  be  taxed 
in  those  townships  and  precincts,  if  the  owner  hire  or 
occupy  stores  or  shops  therein,  and  shall  not  be  taxable 
where  the  owner  resides,  &c.  As  an  organization  of  a 
school  district  under  the  school  law,  is  a  complete  legal  sub- 
division of  territory  into  a  precinct,  it  follows  that  if  the 
above  statute  remains  unrepealed,  the  stock  in  trade  of 
Ament  was  only  taxable  in  district  No.  2,  where  it  was 
found  at  the  time  of  the  levy.  This  position,  we  think,  was 
not  seriously  controverted  in  the  argument  by  counsel  for 
the  defendant  in  error,  but  it  was  contended  with  much 
apparent  confidence  that  the  statute  was  repealed  by  the 
subsequent  act  of  1847,  and  hence  the  common  law  that 
the  person^  property  follows  the  person,  must  govern.  The 
act  relied  upon  by  the  counsel  for  the  defendant  in  error, 
as  having  repealed  the  act  of  1844,  is  "  An  act  to  provide 
for  levying  and  collecting  revenue  for  state  and  county  pur- 
poses." 

This  act,  although  a  general  one  for  the  purposes  expressed 
in  the  title,  and  providing  in  detail  for  the  collection  of  the 
public  revenue,  is  entirely  silent  in  relation  to  the  matter 
contained  in  the  13th  §  of  the  act  of  1844.  There  is  no 
provision  as  to  whether  the  property  embraced  in  that  sec- 
tion shaU  be  taxed  where  the  owner  resides,  or  where  it  is 
situated  and  used,  Neither  is  there  any  section  of  the 
statute  of  1847  which  would  indicate  that  the  legislature 
intended  to  supersede  the  provisions  contained  in  the  13th 
section.  If  that  section  is  repealed  at  all,  it  must  be  by  vir- 
tue of  the  repealing  clause  in  the  statute  of  1847.  A  law 
is  not  necessarily  repealed  because  the  subject  matter  is 
covered  by  a  subsequent  statute,  unless  there  is  an  express 
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repealing  clause  referring  to  the  antecedent  law,  or  xinlesB 
there  is  a  manifest  inconsistency  in  the  provisions  of  the 
two.  The  rule  is  well  settled,  that  if  both  can  remain  witL- 
out  conflict,  both  should  be  enforced. 

In  Tennessee  it  has  been  decided:  Where,  in  a  subse- 
quent statute,,  there  is  no  express  repeal  of  a  former  on«, 
tiie  former  statute  will  not  be  considered  as  repealed  by 
implication  unless  the  repugnancy  between  the  new  pro- 
vision and  the  former  one  is  plain  and  unavoidable.  Plant- 
er's Bank  v.  TheStcUe^  6  Smedes  and  Marsh.  268. 

As  there  is  nothing  in  the  provisions  of  the  last  statute 
that  will  favor  the  repeal  of  the  section  referred  to,  if 
repealed  at  all,  as  we  hav«  said  it  n^ust  be  by  the  repealing 
clause,  which  reads,  that  "  all  acts  and  parts  of  acts  con- 
flicting with  the  provisions  of  this  act,  are  hereby  repealed."' 
Perhaps  the  best  way  to  ascertain  whether  section  thirteen 
conflicts  with  the  provisions  of  the  act  of  1847,  is  to  insert 
it  as  a  distinct  section,  and  see  if  there  is  the  least  repug- 
nance. To  do  this  it  will  be  necessary  also  to  insert  the 
antecedent  section  12,  which  refei-s  to  the  property  excepted 
in  section  13.  Tliose  sections  could  appropriately  be  placed 
after  section  9,  in  the  act  of  1847,  without  producing  the 
slightest  conflict,  or  in  the  lea«t  impairing  the  force  of  the 
preceding  and  succeeding  sections. 

If  the  legislature  intended  b^  the  law  of  1847,  to  repeal 
all  of  the  provisions  contained  in  the  act  of  1844,  they 
undoubtedly  would  have  adopted  the  usual  repealing  sec-? 
tion  in  such  cases,  and  refer?»ed  to  the  act  by  its  title  and 
repealed  it.  But  by  adopting  a  contrary  repealing  clause, 
and  repealing  only  such  parts  of  prior  acts  as  were  in  con- 
flict,  we  must  presun^e  that  they  intended  to  save  some  of 
the  provisions  of  the  act  of  1844.  This  was  the  only  law 
in  forco  at  that  time  on  the  subject,  and  the  one  which,  no 
doubt,  the  repealing  clause  was  intended  to  reach.  It  is 
not  then  fiepealed  by  any  thing  contained  in  the  body  of 
the  act.    ^e  ^l^rmative  enactnaent  of  the  section  not  being 
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covered  by  the  last  law,  a  repeal  cannot  be  inferred,  and 
the  section  harmonizing  entirely  with  the  provisions  of  the 
last  law,  it  is  not  repealed  by  the  repealing  clause,  and  it 
being  an  affirmative  section,  it  cannot  be  repealed  by  impli- 
cation. In  the  case  of  Haynea  v.  Jenks^  2  Pick.  172,  the 
court  Bay,  "  acts  in  pari  materia  are  to  be  taken  together 
as  one  law,  and  are  to  be  so  construed  that  any  provision  in 
them  may,  if  possible,  stand.  Courts  should  therefore,  be 
scrupulous  how  they  give  sanction  to  supposed  repeals  by 
implication." 

Aitd  in  the  case  of  Looker  v.  Brookline^  10  ib.  343,  the 
court  Bay:  "  This  latter  statute  does  not  contain  any  eiqpress 
repeal  of  the  former  one.  And  although  we  cannot  com- 
prehend the  purpose  for  which  the  proviso  was  introduced, 
nor  fully  understand  its  import,  yet  we  ca/iinot  think  it  was 
the  'intention  of  the  legislature  to  abolish  hy  implication  a/n 
important  provision  of  the  former  statute  upon  the  same 

Suhji3CtP 

If  the  court,  in  this  case,  would  not  declare  a  proviso 
ropualed  which  they  could  not  understand  by  a  subsequent 
statute  on  the  same  subject,  how  much  more  ought  we  to 
hesitate  before  declaring  a  section  repealed  which  is  plain 
and  tjbvious  and  easily  understood,  and  the  utility  of  which 
id  perfectly  apparent.  There  is  a  manifest  propriety  in  tax- 
ing such  personal  property  as  is  mentioned  in  the  statute  in 
the  township  or  precinct  where  it  is  situated.  It  is  there 
where  the  tradesman  obtains  his  profits,  enjoys  all  the  bene- 
fits rGsulting  from  his  trade,  and  there  receives  that  protec- 
tion in  the  enjoyment  and  use  of  his  property  which  is 
Gocured  to  him  by  the  municipal  or  township  organization. 
There  is  a  manifest  propriety  then  in  taxing  such  personal 
property  in  the  township  or  precinct  where  such  benefit 
and  protection  are  obtained.  Hence,  the  legislature  pro- 
vided in  section  13  of  the  statute  of  1844,  for  the  assess- 
ment and  collection  of  tax  on  such  property  where  located. 
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in  the  language  of  the  court  in  the  case  of  Looker  v.  Brook- 
Zww,  we  may  say  that  "  we  cannot  think  it  was  the  intention 
of  the  legislature  to  abdUah  hy  implication  an  important 
provisian  of  the  farmer  statute  on  the  same  mbjectP 

Tiiere  cannot  be  any  doubt,  the  13th  §  being  still  in  force, 
that  the  property  of  Ament  could  only  be  taxed  in  district 
Ifo.  2,  It  was  embraced  in  that  school  district  precinct 
A  precinct  is  defined  to  be  a  territorial  district  or  division; 
tiie  property  therein  coming  within  that  territorial  district  or 
division,  tbrme^l  by  the  proper  authorities,  and  the  statute 
requiring  that  aU  goods,  wares  and  merchandize,  or  any 
other  stock  in  trade,  other  than  where  the  owners  reside, 
shall  be  taxed  in  those  townships  or  precincts  if  the  own- 
ers hire  or  occupy  stores  or  shops  therein,  and  shall  not  be 
taxable  where  the  owners  reside;  and  this  section  remain- 
ing, as  we  tliink,  unrepealed,  the  court  erred  in  deciding  in 
effect  that  this  property  was  taxable  in  district  No.  1. 

Judgment  reversed. 

H.  0"  Cornier  J  for  plaintiff  in  error. 

Wm.  (?,  Wbodwardj  for  defendant 
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Jf  0  error  in  ttriUlng  oat,  or  sustaiaing  demurrer  to  pleaa  that  are  inappU' 

cubic  or  InBD^TCLeat. 
Whvr^i  a.  portion  of  the  pleas  were  stricken  out,  without  exception,  and 

df^reiidaut  went  bo  trial  on  pleaa  considered  good,  the  ruling  of  the  court 

below » in  relation  to  the  rejected  pleas  wiU  not  be  reviewed. 
Iq  an  octioD  of  covDnant  on  breach  of  warranty  in  a  deed,  the  measure  of 

damages  la  tba  oouii deration  money  paid,  and  interest 
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Tho  If  nun  ^rrohandi  lies  upon  that  party  who  seeks  to  support  his  action  or 
dcft!iif;ci  by  facts  of  which  he  is  supposed  to  be  cognizant 

Jfj  in  nrj  nctlun  of  coTcnant,  issue  is  joined  on  dcfendantfs  plea  that  he  had 
titla  s±  Lho  execution  of  the  deed,  the  onus  devolves  on  him  to  show  the 
fiict. 

Parole  te^tJmoDy  admissible  to  show  the  true  consideration  paid  on  a  deed. 

I'he  nimmtit  named  in  a  deed,  only  prima  facie  evidence  of  the  amount 

Error  to  Johison  District  Ccnirt. 

Opinhm  hy  Greene,  J.  Covenant  by  Whipple  against 
Swailunl,  on  a  breach  of  warranty  in  a  deed.  The  declar- 
ntion  etafos  that  the  defendant  on  the  14:th  February,  1S42, 
in  conRid  oration  of  two  hundred  and  fifty  dollars,  conveyed 
iintl  sold  to  the  plaintiff  a  tract  of  land  in  Mercer  county, 
llliiiui^,  and  that  the  plaintiff  covenanted  by  the  deed  that 
lie  was  luwtully  seized  in  fee  of  the  premises.  The  second 
coimt  alaO  sets  out  a  covenant  of  seizure.  Each  count 
assigiii^  the  breach  that  the  defendant  was  not  seized  in  fee. 
Jjy  the  record  it  appeal's  that  the  defendant  first  filed  a  plea 
of  perfunnance  of  covenants,  and  after  objection  thereto  by 
deniurrL^r,  filed  six  pleas:  1.  Performance  of  all  the  cov- 
eimats  in  the  deed.  2.  That  he  was  lawfully  seized  of  the 
premises.  3.  That  at  the  date  of  the  deed  he  was  seized  of 
w  M  indcfijueible  estate  in  fee  simple.  4.  Deed  executed  with- 
out a  good  consideration.  5.  Deed  obtained  by  fraud  and 
cirmmvcntion.  A  motion  to  strike  out  the  fourth  and  fifth 
pkat^  was  sustained.  On  demurrer  to  the  first  three  pleas, 
the  ci.  iirt  held  the  first  to  be  insufficient,  and  that  the  sec- 
und  and  third  were  good.  At  a  subsequent  term  the  defend- 
ant filed  ibur  additional  pleas,  which  were  numbered  as  the 
4th,  5th,  lltJi  and  7th  pleas.  A  demurrer  was  sustained  to 
nil  theee  pleas  but  the  fourth,  wliich  averred  that  the  deed 
was  obtained  by  fraud  and  circumvention;  thus  leaving 
the  seeond^  third  and  fourth  pleas  upon  which  issue  was 
joined.  The  cause  was  submitted  to  a  jury,  who  returned  a 
verdict  for  the  plaintiff. 
To  the  proceedings  in  this  case,  seven  errors  are  assigned, 


StTPREME    COURT    CASES.  263 

Stafford  V.  Whipple. 

Tlie  first  four  relato  to  the  pleadings.  To  the  ruling  of 
court  in  striking  out  the  fourth  and  fifth  pleas,  and  in  sus- 
taining the  deiinint T9  to  the  other  pleas,  we  see  no  objec- 
tion, as  those  jileas  wcro  either  inapplicable  or  insufficient. 
Besides,  the  record  dues  not  show  that  the  defendant 
objected  to  tJje  decision  in  relation  to  them.  By  going  to 
trial  and  resting  his  defence  n])on  the  three  remaining  pleas, 
and  taking  no  cxceptLons  to  tl  3  ruling  of  the  court  in  reject- 
ing the  other  pleaSj  it  must  be  j^resumed  that  the  objection 
was  Tvaived-  Had  the  party  relied  upon  those  pleas  as 
material  to  his  defence,  he  shijuld  have  excepted  below  and 
should  have  had  the  matter  ])resented  to  this  court  by  bill 
of  exceptirjoa.  Cook  wSteulirn  Co.  B^k^  1  G.  Greene,  463; 
Eddy  V-  Wihon^  ib^  359.  The  same  rule  prevails  in  other 
States,  In  Bowyer  t.  IleioiU^  2  Gnift.  193,  when  no  excep- 
tion had  l>een  taken  to  opinion  of  the  court  rejecting  a  special 
plea  oftbred  b}^  the  defendant,  it  was  iield  that  the  appellate 
court  could  not  inquire  into  the  correctness  of  that  opinion. 
So  in  Pelhani  v,  Pagc^  1  Kng.  535,  where  pleas  were 
Bti'icken  out  by  the  court  below  and  not  brought  upon  rec- 
ord by  bill  of  exceptioua;  it  was  held  tliat  they  could  not  in 
any  manner,  be  regartled  in  t!te  supreme  cuurt. 

5.  The  fifth  error  alleged,  is,  that  the  court  instructed  the 
jury  that  if  tliey  believed  the  plaintiff  ought  to  recover,  the 
measure  of  damages  which  they  ought  to  assess  in  favor  of 
said  plaintLftJ  is  the  amoimt  of  consideration  money  and 
interest  on  tlie  same  from  the  date  of  the  deed,  at  the  rate 
of  six  per  cent,  per  annum- 

We  consider  the  objections  urged  to  this  instructlun,  with- 
out foundatiou^  It  does  not  necessarily  limit  the  considera- 
tion money  to  the  amount  mentioned  in  the  deed.  It 
extends  to  the  consideration  money  actually  paid,  and  the 
legal  interest  thereon,  agreeable  to  the  wise,  just,  and  mod- 
erato  rule  of  common  law^  which  has  been  adopted  in  most 
of  the  states  of  this  Union.  In  Massachusetts,  it  is  true  a 
diSereut  rul«  was  adopted  in  the  first  settlement  of  the 
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country,  and  still  obtains.  There,  the  measure  of  damages 
is  the  yalae  of  the  land  at  the  time  of  eviction.  But  in 
other  states  the  measure  is  the  value  of  the  land  or  the  con- 
sideration paid  at  the  execution  of  the  deed.  In  Siark  t« 
Ten  £h/ck,  3  Gaines,  111,  it  was  decided  that  the  damages 
for  breach  of  a  covenant  of  warranty  are  the  amount  paid, 
interest,  costs  of  eviction  and  of  the  suit  brought  on  the 
covenant  See  also,  Pitcher  v.  Livingston,  4  John.  1 ;  JHefh- 
nett  V.  Jenkins,  18  ib.  50;  Baldwin  Y.Munn^  2  Wend.  899; 
Sheets  v.  Andrews^  2  Blackf.  2ni\Bachus  v.  McChy,  8  Ohio 
221;  RuOedgev.  Lawrence^  1  A.  K.  Marsh.  396;  3  ib.  854; 
Tapley  v.  Lehrun^  1  Mis.  550,  3  ib.  891;  Stubhe  v.  Page,  2 
Greenl.  378;  4  Dal.  441;  2  Dev.  K  C.  30;  1  M'MuUan  37; 
4  Humph.  99;  2  Harr.,  304;  1  Pike.,  313;  5  Barr  Pa.,  317; 
6  Geo.  274.  In  Sterling  v.  Peet,  14  Conn.,  245,  it  was  held 
that  in  an  action  on  a  covenant  of  seizin,  the  damage  is 
the  consideration  money  and  interest  thereon;  but  upon  a 
covenant  of  warranty  the  value  of  the  land  at  the  time  of 
eviction.  Chancellor  Kent  says, "'  the  buyer,  on  the  coven- 
ant of  seizin,  recovers  back  the  consideration  money  and 
interest  and  no  more."  4  Kent  Com.,  475.  Under  these 
authorities  the  correctness  of  the  instruction,  as  a  proposi- 
tion of  law,  cannot  be  questioned* 

6.  The  next  point  raised,  is  that  the  court  erred  in  deciding 
that  upon  the  issue  joined,  the  burden  of  proof  lay  upon 
the  defendant  that  he  held  the  affirmative,  and  must  first 
introduce  evidence  to  sustain  the  issue,  and  that  plaintiff 
was  not  bound  to  prove  that  the  defendant  had  not  kept 
his  covenants  as  stated  in  the  declaration. 

It  is  a  well  settled  rule  of  evidence  that  the  party  who  alle- 
ges, shall  prove  the  affirmative  of  any  proposition.  Ordin- 
arily the  issue  lies  upon  the  plaintifl^  and  the  ontie  jpr(h 
handi  is  on  him  to  establish  what  he  affinns.  JBut  it  fire- 
quently  happens  in  making  up  an  issue,  the  defendant 
assumes  the  afiirmative  proposition,  or  confesses  and  seeks 
to  avoid  the  action,  and  would  fail  it*  no  evidence  in 
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avoidance  shoiald  b«  adduced  by  him.  In  such  event  the 
proof  is  incumbent  on  the  defendant  as  the  party  who 
would  fail,  if  no  evidence  should  be  given  on  either  side,  or 
as  the  party  who  has  thrown  a  negative  proposition  on  the 
plaintiff,  which  might  be  difficult,  and  perhaps  impoasible 
for  him  to  prove,  and  in  relation  to  which,  the  defendant 
has  all  the  evidence  in  his  possession.  Hence  it  is  laid 
down  that  the  onus  pr6bai}di  lies  upon  the  party  who  seeks 
to  support  hii  action  or  defence  by  a  particular  fact  of 
which  be  iS  euppoeed  to  be  cognizant.  Thus  when  a  party 
pleada  infancy,  or  a  license,  he  must  prove  it.  So  if  the 
defendant  plead  freehold  in  himself  in  an  action  of  trcs- 
paaa  qmi.  dau^  fre^^    1  Stark.  Ev.  418-423.- 

In  AijtT  V.  AMsiin^  6  Pick.  225,  the  same  rule  is  recog- 
nized ae  applicable  to  all  cases,  when  by  the  pleadings, 
nothing  eseentiai  to  the  action  is  required  of  the  plaintil^ 
and  wheu  the  finding  for  the  defendant  depends  upon 
affirmative  proof  from  him. 

In  Ahhoii  v.  Alleii^  14  John,  248,  was  an  action  where  the 
defendant  covenanted  that  he  had  good  title,  and  the  court 
held  that  ae  a  grantor  is  not  bound  to  deliver  to  his  grantee 
his  evidences  of  title,  the  legal  presumption  is  that  he  riitaiiis 
and  can  produce  them;  that  the  plantiif  holds  the  negative 
merely,  and  is  not  bound  to  aver  or  prove  an  outstanding 
title  until  the  delendant  discloses  his  title;  and  that  it  ia 
only  incumbent  on  the  plaintiff  to  negate  the  title  of  the 
defendant,  who  pleads  affirmatively  that  he  had  good  title. 

In  the  present  case  there  was  but  a  single  point  in  con 
troversy  before  tlie  jury.  Tlie  defendant^leaded  that  he 
waa  lawfully  seized  of  the  premises.  Upon  this  qnestion 
he  assnmed  the  affirmative;  it  was  for  his  interest  to  prore 
it,  as  it  would  operate  a  complete  bar  to  the  action.  Tli© 
nature  of  tlia  title  to  the  premises  may  have  rendered  it 
extremely  difficult,  or  even  impossible  for  the  plaintiff  to 
prove  the  negative  averment,  as  the  only  evidence  in  rela- 
tion to  the  title  piaj  hare  been  exclu^ vely  under  the  control 
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of  the  defendant  K  he  had  title  at  the  time  the  deed 
deckred  on,  wfis  executed,  he  could  easily  have  Bhown  it; 
and  it'  he  liad  no  title  the  covenant  was  blroken,  regardless 
of  any  third  person  who  may  have  had  the  title.  TVe  con- 
clude then  that  the  court  did  not  err  in  deciding  that  the 
^nus  prchandl  lay  upon  the  defendant. 

T<  The  only  remaining  point  to  be  considered  is,  did  the 
court  err  io  rejecting  evidence  offered  by  defendant  to  show 
what  the  real  consideration  was,  and  that  it  was  for  other 
and  diffuHmt  consideration  from  that  expressed  in  the  deed? 

The  general  rule  is  supported  by  all  the  authorities,  that 
in  a  court  of  luw  where  the  consideration  money  is  expressed 
in  a  deed  for  the  purpose  of  conveying  land,  the  law  will 
permit  no  averment  to  the  contrary.  This  rule  is  applica- 
blo  ti3  all  cases  wliere  the  object  is  to  defeat  the  conveyance 
on  other  grounds  than  that  of  fraud;  but  not  in  cases  where 
the  amonnt  actually  paid  as  consideration  money,  becomes 
a  material  in!]uiry,  and  is  the  measure  of  damages  to  be 
assessed-  It  is  by  no  means  uncommon  for  a  grantor  to 
dcknowledgo  one  consideration  in  a  deed,  and  receive  a  much 
less,  or  entirely  different  consideration  in  satisfaction.  For 
that  reason  the  rule  now  generally  prevails  in  American 
courts,  that  the  clause  in  a  deed  acknowledging  a  sum  of 
money  as  consideration  for  the  transfer,  is  open  to  explana- 
tion by  parole  proof.  It  is  held  that  as  a  receipt  for  money 
may  be  explained  by  parole,  so  in  that  respect  may  a  receipt 
of  money  expressed  in  a  deed.  Shephard  v.  Little^  14  John. 
210.  And  in  Bowen  v.  BeU^  20  John,  339,  it  was  held  that 
the  genei-al  rule^as  to  the  inadmissibility  of  parole  proof  to 
vary  a  written  contract,  or  show  a  different  consideration 
from  tlint  expressed  in  a  deed,  is  not  applicable  to  a  case 
where  the  payment  or  the  amount  of  the  consideration 
bocomea  a  material  inquiry. 

In  McCtea  v.  Purmortj  16  Wend.,  460,  parole  evidence 
was  held  admissible  to  show  that  the  consideration  was  iron 
at  a  stipulated  price,  instead  of  money.    The  following 
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cases  also  sliow  tJie  admissibility  of  parole  proof  to  explain 
the  consideration  expressed  in  deeds:  Morse  v.  Shivttuck  4  K". 
Hamp.,  229;  Pritclurvd  v.  Brown,  ib.  400;  Harvey  v.  Alex- 
ander, 1  Rand.  211>;  Steele  v.  Worthimjion,  2  Ham.  182-187; 
HiUc/mimn  v.  Slndare,  7  Monroe  219-293;  Gully  \,  Grubbsy 
1  J.  J.  Harsh.  388;  BeldeiiY.Seynwur,  8  Conn.  304;  ScMil- 
linger  v.  MeCamh  G  Greenl.  3G4;  O'Neale  v.  Ind>ge^  3  Tlar. 
and  Mullen,  4S3;  Weigley  v.  IFeir,  7  Serg.  and  K.  309; 
Tr«7^/?**wfc  T.  &o^^,  17  Mass.  249;  Mead  v.  Steger^  5  Port. 
40S;  Saimders  v. ILndnx,  5  x\la.  224;  Tisdale  v.  Harris,  20 
PicL  9-  A  very  lucent  case  in  Xew  York  contains  the 
same  doctrine.  In  an  action,  like  the  one  at  bar,  upon  a 
a  covenant  of  seizfn,  it  was  held,  that  the  true  considera- 
tion j  and  that  only  part  of  it  had  been  paid,  might  be  shown 
by  parole  for  the  purpose  of  ascertaini:^g  the  measune  of 
damages,  altliough  the  deed  expressed  a  different  consid- 
eration and  acknowledged  that  the  whole  of  it  had  been 
paid;  and  that  therefore  there  is  no  necessity  for  resorting 
to  equity  for  relief  in  such  a  case.  BingTiam  v.  Wciderwax, 
1  Coniat.  50D-  Under  these  authorities  it  must  be  conceded 
that  the  rule  is  well  established  in  this  country,  that  the 
clause  in  a  deed  acknowledging  payment  of  the  considera- 
tion money  is  va^Y^^  ^rima  facie  evidence  of  tlie  fact,  and 
may  be  explained,  controlled  or  rebutted  by  parole  evi- 
dence; and  is  only  conclusive  to  estop  the  grantor  from 
alleging  that  the  deed  was  executed  without  consideration. 
Upon  tins  point  then,  the  ruling  of  the  court  below  was 
erroneouBj  and  the  judgment  must  be  reversed. 

Judgment  reversed. 

C,  Bairn  and  /,  i).  Ternplin,  for  plaintiff  in  error. 

Wm,  Smyth  and  L  M*  Preston^  for  defendant* 
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Steamboat  Wisconmn  v*  Tocxg. 

Where  an  original  invoice  oi  goods  appears  hj  evidonce  s&llsTaciGrj  to  tlt« 
courts  to  hare  been  loat  or  mialaid^a  memoraudum  of  the  item«j  aa  cupiod 
bj  the  witnees,  as  clerk  of  the  party ,  wqs  si^imitted  ia  order  to  sh^tw 
what  items  were  in  a  box  for  which,  the  eteaiuboat  was  sued* 

Parole  evidence  admissible  to  show  fraud  or  a  mistake  itL  making  a  bill  of 
lading. 

Eeeob  to  JUuscatine  DidnH  Court. 

Ojpinion  hy  Williams,  C.  J.  TVilliam  L.  Teung  brought 
8uit  to  November  term  of  the  district  court  of  Muscatine 
county,  1849,  against  the  steamboat  WiBcousin.  The  plains 
tiff  filed  his  declaration  on  the  coab-act  as  per  bill  of 
lading,  which  is  in  the  usual  form- 
After  averring  the  legal  obligations  and  duties  of  the 
boat  by  virtue  of  the  bill  of  huiing,  the  declaration  pro- 
ceeds to  aver  that  only  a  part  of  the  guuds  enumerated  and 
specified  in  the  bill  of  lading  vraa  delivered,  and  that  the 
boat  kept  and  retained  in  her  possession  one  of  the  caseis  of 
merchandise,  of  the  value  of  one  hundred  and  forty-eight 
dollars  and  sixty-nine  cents,  and  rt; fused  to  deliver  the  eaojs 
to  the  plaintiff,  or  to  account  for  the  same  in  any  manneir 
to  the  satisfaction  of  the  plaintiff 

A  specific  account  of  the  articles  contained  in  the  case, 
which,  it  is  alleged,  was  not  dclivt^red  or  accounted  for  by 
the  boat,  is  embodied  in  the  declaration,  and  damages 
claimed  to  the  amount  of  two  h  mid  red  dollars,  Tliomas 
IL  Griffith,  master  of  the  boat,  on  tJie  7tli  of  November, 
1S49,  appeared  and  filed  two  pletia  in  defence  of  the  plain- 
tifTs  action,  one  of  which  deniefi  the  undertaking  and  pro- 
mise, as  set  forth  in  the  declaration,  and  the  other  is  the 
plea  of  "  not  guilty  "  in  manner  and  form,  &c*  On  motion 
of  the  defendant,  the  cause  was  continued  to  the  June  term, 
At  that  term  the  parties,  by  consent,  waived  trial  by  jury 
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ttid  the  cause  was  STibmitted  to  the  court.  A  judgment 
was  given  for  the  plaintiff  for  one  hundred  and  fittj  three 
doUai's  and  fiilj-seven  cents,  damages  and  costs. 

On  the  trial,  exceptions  were  taken  to  the  ruling  of  the 
judge,  which  appear  of  record  here,  and  the  following  are 
the  assignments  of  error: 

Ist.  The  court  permitted  a  copy  of  the  original  invoice 
of  pieces — or  parcels  of  goods — ^to  be  used  in  evidence, 
without  first  suificiently  accounting  for  the  non  production 
of  the  original. 

2d.  There  was  no  testimony  as  to  the  value  of  the  goods. 

3d.  The  court  refused  to  hear  testimony  that  there  had 
been  a  mistake  in  the  original  bill  of  lading. 

It  appears  by  the  testimony  as  contained  in  the  bill  of 
exceptions,  that,  among  other  things,  eighteen  cases  or  boxes 
of  goods  were  shipped  on  board  the  steamboat  Mountain- 
eer, on  the  Dlinois  river,  marked,  "W.  L.  Young,  Musca- 
tine, Iowa."    On  the  arrival  of  the*  Mountaineer  at  St. 
Louis,  the  goods  were  transferred  by  shipment  on  board  the 
steamboat  Wisconsin,  to  be  delivered  at  Muscatine — or 
Bloomington— on  the  upper  Mississippi,     On  the  arrival  of 
the  Wisconsin,  at  the  port  of  Bloomington — or  Muscatine — 
but  seventeen  cases  of  goods  marked  for  W.  L.  Young  were 
found  on  board,  and  that  number  delivered,  leaving  one  to 
be  accounted  tor  by  the  boat.    With  the  seventeen  cases 
marked  W.  L.  Young,  one  other  was  found  marked  for 
"Coperas  Creek,  Illinois."     This  last  named  case  was 
claimed  by  the  owner  at  Coperas  Creek,  and  delivered  to 
him.    But  the  case  belonging  to  Young,  according  to  the 
terms  of  the  bill  of  lading,  was  not  found  after  search  made. 
On  the  trial,  the  plaintift*  below  offered  to  prove  by  his 
derk  the  number  and  value  of  tljje  articles  which  were  put 
up  and  contained  in  the  case  which  was  missing,  or  alleged 
to  be  lost  by  the  boat,  which  had  been  ascertained  by  the 
witness  by  comparing  the  contents  of  the  seventeen  cases 
of  the  goods  with   the  invoice  of*  the  goods  shipped; 
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ikereby  showing  that  the  goods  mentioned  in  the  declara- 
tion \vere  missing,  and  not  delivered  by  the  boat  to  Young; 
and  idso  the  prices  of  the  articles,  amounting  to  $141  61. 
To  th^'ft  testimony  the  defendant  below  objected,  for  the  rea- 
son that  the  original  invoice  was  not  produced;  that  being 
tlie  htjst  evidence.  Thereupon  W.  L.  Young,  the  plaintiff 
l>elo\v,  was  called  and  examined  to  prove  impossibility  of 
producing  in  evidence  the  original  invoice.  Being  sworn, 
he  stated  that  "  he  made  search  for  it  in  every  place  where 
it  was  likely  to  be  found,  and  could  not  find  it.  That  he 
had  Ijeon  in  the  habit  of  keeping  it  in  the  top  of  a  valise^ 
witli  either  papers;  tliat  he  went  to  the  state  of  Michigan 
last  fall  and  left  the  valise  there;  that  if  the  paper  was  in 
existL^iice,  it  was  probably  there;  that  he  had  not  thought 
1jut  that  he  could  lay  his  hands  upon  it  at  any  moment 
until  that  day,  when  be  had  made  thorough  but  ineffectual 
gearch  for  it."  The  clerk  was  thereupon  pennitted  to  state 
the  contents  of  the  missing  case  from  a  memorandum  which 
lie  ii:i<l  made  of  the  missing  articles  at  the  time  of  opening 
tlic  other  cases,  to  which  the  defendant  objected.  The 
ijhjft'tion  was  overruled  by  the  court,  and  the  evidence  per- 
mitted to  be  given. 

Tlii^  ruling  of  the  court  furbishes  the  ground  for  the  first 
uhsign  tiient  of  error.  We  think  that  the  ruling  in  this  matr 
ter  h  in  accordance  wntli  the  usual  and  necessary  require- 
ment of  law.  Tho-t  a  party  who  seeks  to  make  out  his 
tjitse  oil  trial  before  judicial  tribunal,  must  do  so  by  produc- 
ing the  best  evidence  w^hich  the  nature  of  the  case  will 
admit  (jf,  is  a  principle  well  established  in  jurispi-udence. 
But  if  that  evidence  be  documentary,  and  it  be  lost  or  mis- 
laiM,  i^o  that  it  cannot  be  produced  for  the  purposes  of  the 
trial,  Tipon  satisfactory  showing  of  this  fact,  secondary,  or 
the  next  best  evidence  of  its  contents  is  allqwable,  that  the 
ends  ijf  justice  may  be  attained.  This  ??ule  of  evidence, 
avisliiu^  from  necessity  and  of  universal  a^jcpptation,  is  not 
flasaLled  b^  the  counsel  fpr  the  plaintjflf  ip  ^rror;  and  nQ 
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ftigmnent  is  necessary  to  establish  its  propriety.    But  it  is 
contended  that  the  loss  or  non  production  of  the  original 
invoice  is  not  established,  or  accounted  for,  so  as  to  wtu- 
rant  the  reception  of  the  secondary  evidence,  as  allow*,  tl 
by  the  court  below.     The  plaintift,  Young,  clearly  statoa 
that  he  had  searched  diligently  for  the  paper  in  every  place 
where  it  would  be  likely  to  be  found.    He  does  not  pretend 
to  say  that  it  was  in  the  valise  which  was,  at  the  time  of 
the  trial,  in  Michigan,  in  which  he  had  kept  it  with  otlier 
papers,  but  he  states  that,  if  in  existence,  it  is  there.    If  it 
were  then  in  Michigan,  it  was  impossible  to  procure  it  tor 
the  tibial  then  progressing  from  so  distant  a  place;  so  tluit 
for  the  purposes  of  the  trial,  it  could  not  be  prodnced. 
There  is  nothing  in  the  evidence  as  contained  in  the  bill  of 
exceptions,  which  shows  that  it  was  beyond  the  reach  of  the 
process  of  law  and  out  of  the  power  of  the  plaintiff  below 
to  produce  it  on  the  trial,  by  design  in  order  to  enable  Lim 
to  take  any  undue  advantage  of  the  defendant.    If  such 
design  had  been  suspected,  the  counsel  for  the  defendiuit 
might  and  should  have  pressed  his  cross-examination  of  tho 
witness  on  this  point,  so  as  to  have  ascertained  the  facL 
The  ruling  of  the  district  court  on  this  point  is  con'oct. 
We  think  the  ground  laid  for  the  introduction  of  the  sectmcl- 
ary  evidence  was  sufficient,  and    that  it  was  properly 
received. 

The  second  assignment  of  errqr,  we  think  is  satisfacto- 
rily  disposed  of  by  the  evidence  of  the  clerk  of  Youiif^, 
which  is  made  part  of  the  bill  of  exceptions  in  this  casGj  and 
which  proves  the  value  of  the  goqds  contained  in  the  case 
which  was  i^ot  delivered  by  the  boj^t.  Enough  is  there  set 
forth  in  evidence  on  this  point  to  warrant  the  verdict. 

The  last  and  principal  error  assigned,  will  now  be  con- 
sidered. The  defendant  below  offered  to  prove  that  tliere 
had  been  a  mistake  in  the  original  bill  of  lading,  as  writ- 
ten; and  by  virtue  of  which  the  plaintiff  sought  to  charge 
him  with,  and  recover  the  price  of  the  case  of  goods  alleged 
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to  be  lost  or  retained  by  him.  The  cotirt  mled  the  evidenoo 
inadmissible.  This  evidence  was  rejected  by  the  court  on 
the  ground  that  "  there  was  no  ambiguity  in  the  form  of  the 
bill  of  lading  which  required  parole  explanation."  Here 
we  think  the  court  erred.  That  parole  evidence  cannot  be 
received  to  contradict  a  written  instrument  of  contract,  is 
well  established  as  a  general  rule.  But  this  rule  has  its 
exceptions  as  well  as  others  of  equal  utility  and  propriety. 
It  k  not  only  allowable  to  admit  of  parole  testimony  to 
explain  a  written  contract  where  the  insfenmaent  is  at  fault 
by  reason  of  ambiguity  patent  or  latent,  but  the  courts  have 
loDg  held  that  parole  evidence  is  admissible  to  show  iraud 
or  mistake  in  making  it  If  there  be  fraud  used  in  the 
making  or  execution,  or  if,  by  mistake,  the  instrument  be 
made  to  contain  more  or  less  in  substance  than  was  agreed 
upon  by  the  parties  contracting,  it  is  not  their  contract. 
Reason  and  justice  alike,  dictate  the  propriety  of  legal 
interpi  "sition  to  prevent  the  enforcement  of  wrong  so  mani- 
fest, by  adhereing  rigidly  to  a  general  rule,  and  thereby 
binding  a  party  to  that  for  which  he  had  never  contracted. 
That  parole  evidence  may  be  given  to  show  fraud  or  mis- 
take in  the  making  or  execution  of  a  written  agreement  or 
cooti-act,  the  following  cases  are  cited:  Jarvia  v.  Palmer^ 
11  Page  650;  Broadwater  v.  Daine^  11  Missouri  277, 
Byrne  v.  Swing^  6  B.  Monroe  199;  Dick  v.  Martin^  7  Hump. 
:203;  Ckirter  v.  Bunis^  10  Smeads  and  Mar.  627;  Lockeit  v. 
Chilfl  11  Alabama  640;  Wood  v.  Perry ^  1  Barb.  114;  De%fwn 
V,  Merchants  Ins,  Co,^  11  Metcalf  199.  On  this  subject  we 
liave  no  difficulty  in  finding  cases  of  highest  authority,  in 
the  books.  However,  convinced  as  we  are  of  the  justice 
and  kgal^ propriety  of  allowing  evidence  to  show  mistake 
in  the  making  of  an  instrument  of  writing,  such  as  a  receipt 
or  bill  of  lading,  in  confirmation  of  that  conviction  we  find 
a  caee  exactly  in  point.  The  case  of  the  JSteamboat  Mis- 
mmri  v.  Webb^  9  Missouri  R.,  establishes  the  rule  that  "  a 
bill  of  lading  partakes  of  a  receipt  and  contract;  and  so  ftur 
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as  it  partakes  of  the  nature  of  a  receipt,  it  may  be  explained 
by  parole.^  We  deem  it  unnecessary  to  discnss  the  ques- 
tion further,  or  to  array  the  numerous  cases  in  the  books  in 
support  of  this  decision.  Its  propriety  is  founded  in  rea- 
son, and  supported  by  an  ample  current  of  decisions  of  the 
highest  authority. 

We  are  ot  the  opinion  that  the  court  erred  in  rejecting 
the  parole  testimony,  as  offered  to  show  mistake  in  the  bill 
of  lading. 

Judgment  reversed. 

S.  Which^Tj  for  plaintiff  in  error. 

Wm.  G.  Woodward,  for  defendant 


Allen^worth  v.  Moore. 

A  note  made  payable  to  D.  or  bearer  is  transferred  to  ihe  holder  bj  deliv- 
ery, and  possesion  in  prima  facie  evidence  of  ownership. 

When  M.,  as  holder  of  a  $100  note,  payable  to  bearer,  gave  a  receipt  for  it 
in  Kentucky  for  $53  50,  "to  be  paid  when  the  note  becoujes  due;"  held 
that  such  receipt  would  not  preclude  M.  from  maintaining  an  action  in 
his  own  name,  on  said  note. 

Ereob  to  Linn  District  Court 

Opiniim  ly  Kinnet,  J.  Moore  sued  Allensworth  in 
assumpsit  The  defendant  pleaded  the  general  issue.  The 
cause  was  submitted  to  tlie  court,  and  judgment  rendered 
for  Moore.  Allensworth  excepted  to  the  ruling  and  judg- 
ment of  the  court,  and  embodied  the  following  fiicts  in  his 
18 
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Ull  of  exceptions.    His  note  introduced  as  evidence  by  the 
plaintiff  below  reads  thus: 

"For  value  received  I  promise  to  pay  to  Aaron  Do#,  or 
bearer,  one  hundred  dollars,  on  or  before  the  25th  of  Decem- 
ber, one  thousand  eight  hundred  and  forty-nine,  with  ten 
per  cent.'  interest,  from  the  28th  of  December,  eighteen 
hundred  and  forty-seven.  James  Allenswoeth. 

July  13th,  1847." 

After  introducing  this  note  the  plaintiff  rested.  The 
defendent  then  introduced  the  deposition  of  one  Saucer,  in 
which  he  swears  that  he  was  once  the  holder  of  the  note, 
and  that  he  let  Samuel  Moore  have  it  in  security  for  fifty- 
three  dollars  and  fifty  cents;  that  Moore  gave  him  a  receipt 
which  was  then  in  the  possession  of  James  Allensworth. 
The  receipt  deponent  transferred  to  Aaron  Dow  in  July, 
1849.  The  defendant  then  introduced  the  following  receipt, 
being  the  one  referred  to  by  Saucer  in  his  deposition: 

"  Eeceived  of  Theodore  Saucer  a  note  for  one  hundred 
dollars,  due  on  the  25th  day  of  December,  1849,  on  James 
Allensworth,  in  Linn  county,  Iowa,  in  security  for  fifty- 
three  dollars  and  fifty  cents;  to  be  paid  over  to  Samuel 
Moore  when  the  note  becomes  due.  Samuel  Moobe. 

Dubuque,  April  10th,  1849." 

Upon  this  evidence  the  court  rendered  judgment  for  the 
plaintiff  for  the  amount  of  the  note  and  interest.  The 
defendant  then  filed  a  motion  for  a  new  trial,  and  in  arrest 
of  judgment,  which  was  overruled. 

The  errors  assigned  are,  that  the  court  erred  in  overrul- 
ing this  motion,  and  that  judgment  should  have  been  ren- 
dered for  the  defendant  instead  of  the  plaintiff. 

We  do  not  think  there  is  any  error  in  the  judgment  of 
the  court.    The  note  having  been  made  payable  to  Dow  or 
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bearer,  passed  bj  mere  deliverj,  and  being  found  in  pos- 
session of  Moore,  the  law  presumes  him  to  be  the  proper 
and  legal  owner  thereof.  This  presumption  the  defendant 
must  rebut  in  order  to  defeat  the  aetion.  He  may  do  this 
bj  showing  that  the  title  to  the  note  was  not  in  Moore,  or 
that  he  had  not  a  substantial  interest  in  it,  as  on  such  show- 
ing a  judgment  of  nonsuit  would  be  proper,  as  without  such 
title  or  interest  he  could  not  maintain  a  suit  in  Ids  own 
name.  For  this  purpose  the  deposition  of  Saucer  is  intro- 
duced, by  which  it  appears  that  he  once  owned  the  note 
and  let  Moore  have  it  in  security  for  fifty-three  dollars  and 
fifty  cents.  Saucer  also  swears  that  he  had  transferred  the 
receipt  to  one  Aaron  Dow,  and  that  it  was  then  in  the  pos- 
session of  AUensworth.  It  might  be  doubtful  from  this  tes- 
timony whether  Moore  had  such  an  interest  in  the  note  as 
woidd  enable  him  to  maintain  a  suit  in  his  own  name,  for 
it  would  appear  that  the  note  was  intended  more  as  a  pledge, 
than  that  any  interest  in  it  was  absolutely  transferred.  But 
the  receipt  in  tlie  possession  of  the  defendant,  we  think, 
clearly  repels  all  such  inference  or  conclusion.  We  cannot 
place  any  other  rational  construction  on  the  language  of  the 
receipt,  than  that  the  money,  when  the  note  should  become 
due,  was  to  be  paid  over  to  Moore  by  the  payor.  Moore 
had  an  absolute  property  in  the  note  to  the  amount  of  §53,50, 
and  the  right  to  receive  the  whole  amount.  According  to 
the  authorities,  the  note  being  payable  to  the  bearer,  and 
being  in  the  possession  of  Moore,  and  he  owning  not  an 
equitable  but  a  legal  interest  in  the  note,  he  would  be  ena- 
bled to  mainlain  a  suit  in  his  own  ijame  against  the  maker. 
The  evidence  then  of  tlie  defendant,  instead  of  rebutting 
the  presumption  of  title  in  Moore,  at  most,  only  shows  that 
he  did  not  in  the  first  instance  own  the  entire  note.  Dow^ 
to  whom  Saucer  had  transferred  the  receipt,  does  not  claim 
to  have  any  interest  in  the  note,  and  for  aught  that  appears, 
Moore  may  have  purchased  this  interest  of  Dow,  and  at 
the  time  of  the  commencement  of  the  suit,  tlie  title  to  the 
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entire  note  may  have  been  in  him.  This  view  of  the  case 
is  strenghtened  by  the  fact  tlxat  it  does  not  appear  that  the 
receipt  was  ever  transferred  or  assigned  to  AUensworih. 
The  presumption  of  law  then  being  in  faror  of  Moore,  and 
that  at  leAst  the  legal  interest  in  the  note  belonged  to  hini, 
and  the  evidence  not  being  sufficient  to  defeat  an  action  In 
his  name,  tlie  court  did  not  err  in  rendering  judgment  for 
the  plaintiff. 

Judgment  atlinned- 

Wm.  Smyth  andj".  D.  Templin^  for  plaintiff  in  error 

/.  M.  Preston^  for  defendant 


Romp  ?>.  The  State* 

Where  section*  4  and  5,  of  tLe  gnming  law,  prohibit  llitj  anme  HTatnet  o€ 
chance,  and  4th  "  excepts  games  of  alhletif  eTKercUtf/*  and  ibe  5i1j  f  con- 
tains no  exception,  held  that  an  indictnacrU  aTeriug  no  excvpLion  would 
be  good  underlie  fifth  eection. 

The  negative  exception,  in  a  penal  act,  need  not  bo  nvorL^J,  ad  the  defend- 
ant may  show  in  defence  that  his  acts  come  uiuler  h\ic\i  exception. 

In  an  indictment  for  suffering  gaming  it  is  not  ntjressury  U*  de:jii;;iiato  the 
persons  who  plajcd,  nor  the  amount  of  mont*T  or  kind  of  pn>pErtr  \m!t<x 

won.  •  * 

When  an  oiTencc  is  charged  in  the  language^  of  the  statute^  it  is  au^ciant, 

Ekror  to  Johnston  Disfjict  Court, 

Oj)l7iion  hy  Greene,  J.  Indictment  for  suffering  gaming 
under  the  eighth  section  of  '••an  act  to  prevent  and  punij?h 
(yarning.  Eev.  Stat.  275.  The  iudietmeiit  containa  fiv^ 
counts  which  were  mainly  drawn  after  the  English  prooc- 
dents  "for  causing  and  procuring  gaming/'    A  uiotkm 
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made  to  quash  the  Boveral  counts  was  overrruled,  and  the 
causo  was  suBmitted  to  a  jury,  who  found  the  defendant 
guilty  on  the  first,  second  and  fifth  counts.  The  defendant 
then  moved  tho  court  to  arrest  the  judgment,  on  the  ground 
tiiat  tho  three  counts  on  which  judgment  was  rendered  are 
informal  and  iui^utficient.  Tho  motion  was  overruled.  The 
only  errora  assigned,  upon  which  reliance  is  placed,  involve 
the  Buihcioncj  of  tUose  three  counts. 

1,  Tlie  first  objection  urged  is,  that  neither  of  the  counts, 
negative  tho  exceptiijn  in  the  fourth  section  of  the  statute, 
whicli  prohibits  playing  for  money  or  property  in  any  tav- 
ern, grocery  or  race-field,  or  in  any  booth,  arbor  or  out-house 
connected  tlierewith,  or  in  any  other  public  place,  at  any 
game  or  games  \v]iatii'>orer, ''  except  games  of  athletic  exer- 
cise*" It  is  insisted  that  each  count  should  negative  by 
a^crnient  titat  the  games  suffered  were  not  of  athletic 
exercise. 

The  eighth  sectiim  af  the  act  forbids  any  keeper  of  a 
tavern,  grocery,  or  other  house  of  public  resort  to  suffer 
any  game  or  games  pruhibited  by  the  act.  The  games  pro- 
hibited arc  not  only  those  referred  to  in  the  fourth  section, 
bat  also  those  described  in  sections  five  and  six  of  the  act, 
and  in  tliem  there  is  no  exception  as  in  section  four;  in  fact 
fleetiuu  five  appears  tosupen  ude  section  four.  It  provides, 
"that  if  any  person,  by  ]>hiying  or  betting  at  any 'game 
or  wager  wharsoever,  at  any  time,  shall  lose  or  win  to, 
or  fi-om  another,  any  sum  of  money  or  other  article  of 
value,  the  loser  and  winner  shall  each,  on  conviction,  be 
fined  in  a  sum  not  lees  than  twenty  nor  more  than  fifty  dol- 
lars," ifec.  This  section  eomprises  all  and  much  more  than 
is  expressed  in  section  f(_Mir,and  prohibits  without  any  reser- 
vation, Ab  all  the  gaiueis  described  in  the  three  counts  of 
the  indictment  come  witlnn  the  general  prohibition  of  sec- 
tion five^  and  as  that  section  is  without  the  exception  of 
athletic  exercise,  it  may  well  be  considered  that  this  excep- 
tion need  not  be  set  out  in  the  indlBtment.    Besides,  two 
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of  thQ  counts  come  within  the  gaming  described  in  section 
BIX,  which  is  also  without  the  exception,  whi(Ai  furnishes  an 
additional  reason  why  the  objection  should  not  prevail. 

According  to  Archbold's  0.  P.,  p.  62,  it  is  only  neces* 
sary  to  aver  the  exception  when  it  is  contained  in  the  same 
clause  of  the  act  which  creates  the  oifence.  In  the  present 
case  the  clause  creating  the  offence  is  far  removed  from  that 
which  affirms  the  exception,  and  hence  this  rule  cannot 
avail  the  plaintiff  in  en'or.  Had  the  indictment  been 
founded  upon  section  four,  which  contains  the  exception, 
there  would  be  more  propriety  in  requiring  the  negativo 
averment.  But  even  then  the  necessity  for  it  might  well 
be  questioned.  It  is  laid  down  that  the  negative  exception 
in  a  penal  statute  need  not  be  set  out.  4  Hawkins  P.  C.  67, 
p.  21;  1  Black.  R.  230;  2  Hawk.  P.  C.  322-323,  §§  18-22. 
There  is  the  less  necessity  for  such  negative  averment,  as 
the  defendant  may  by  evidence  establish  the  exception  in 
his  defence. 

2.  The  other  objections  taken  to  the  indictment  are: 
2.  That  the  named  of  the  persons  who  played  are  not  set 
forth.  8.  The  sums  of  money  arc  not  named.  4.  The 
property  lost  or  won  is  not  described.  But  as  the  offence 
does  not  consist  in  suffering  gaming  by  any  particular  dasi 
of  persons  nor  for  any  particular  sums  of  money,  or  specific 
kind  of  property,  no  such  particularity  of  description  ie 
necessary.  The  prohibition  is  general.  The  offence  con- 
sists in  suffering  any  game  or  games  prohibited  by  the  stat- 
ute. It  matters  not  by  whom  or  for  what  the  game  was 
played.  In  Kentucky  it  has  been  decided  that  the  offence 
is  consummated  by  suffering  a  game  to  be  played,  and  that 
it  is  not  necessary  to  name  the  persons  engaged.  4  Bibb. 
261 ;  3  J.  J.  Marsh.  133.  In  TTie  State  v.  Bougher,  3  Blackfl 
307,  in  an  indictment  for  gaming,  it  was  held  unnecessary 
to  state  the  particular  game  played;  so  also  in  The  State  v. 
DoUy  ib.  294,  in  an  indictment  tor  permitting  gaming. 

The  indictment  in  this  case  contains  much  surplusage 
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and  many  unnecessary  averments;  bnt  still  with  all  its 
redundancy,  the  offence  is  charged  in  the  langnagG  of  tie 
statute;  and  this  we  have  repeatedly  decided  ie  all  that 
should  be  required.  It  is  rendered  sufl5ciently  fif»€cific  to 
enable  an  acquittal  or  conviction  to  be  pleaded  in  bar  to 
another  prosecution. 

We  are  therefore  of  the  opinion  that  the  court  below  did 
not  err  in  overruling  the  motion  to  quash,  nor  in  rofiieiDg 
to  arrest  the  judgment 


Judgment  affirmed. 


O.FoUom^  for  plaintiff;'  in  error. 
J.  D.  Templirij  for  defendant. 


Fbiend  &  Co.,  V.  Beebe. 

Where  the  indorser  at  the  time  he  assigned  the  note,  requested  tlie  infIorie*5 
not  to  enforce  collection  agaiuet  the  maker  until  the  next  fall  after  tJw 
note  became  due,  and  during  such  indulgence  the  maker  Lc^nrue  hij^ol^ 
vent ;  held  that  the  indorser  could  show  these  facts  bj  parole  in  jusjtifi- 
caticn  of  the  delay. 

An  indorser  of  a  note  cannot  avail  himself  of  dela^  in  comniencing  suil 
against  the  maker,  where  he  expressly  requested  such  iudutganco  for  tl^ 
maker. 

Parole  evidence  admissable  to  show  upon  what  terms  a&d  conditlooa  tbe 
note  wa»  assigned  by  indorsement 

Erroe  to  Washington  District  Cov/rL 

Opinion  ly  Williams,  C.  J.  Jesse  Beebe  brought  eiiit 
in  asBumpflit  against  the  firm  of  J.  H.  Friend  &  Co.,  a&  the 
indorsers  of  a  promisory  note  given  to  the  f  nn  by  one 
Lyman  Chase,  dated  April  24:th,  1848,  for  eight  huEdred 
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and  twenty-one  dollars  and  twenty  cents,  and  payable  to  J. 
H.  Friend  &  Co.,  or  order,  one  day  after  date.  In  1848, 
after  the  note  became  due,  being  unpaid,  it  was  transferred 
by  indorsement,  by  J.  H.  Friend  &  Co.,  to  Jesse  Beeba 
After  due  and  dilligent  prosecution,  in  order  to  secure  the 
payment  of  the  amount  of  the  note  from  Chase,  and  failure 
to  collect  it,  Chase  being  insolvent,  this  action  has  beea 
commenced  against  the  firm  as  indorsers.  The  note  is  in 
the  common  form,  promising  to  pay  the  sum  of  eight  hui^ 
dred  and  twenty-one  dollars  and  twenty' cents,  for  value 
received.  It  is  endorsed:  "Pay  the  within  note  to  Jesse 
Beebe.  J.  H.  Feiend  &  Co-" 

The  plaintifis  declared  specially  and  also  in  eommoB 
counts,  and  filed  a  bill  of  particulai*8. 

The  attorney  for  the  defendants  demurred  specially,  and 
the  demurrer  was  sustained  as  to  the  first  and  sixth  counte 
in  the  declaration.  The  defendant  then  put  in  his  plea  of 
nen-assumpsit  to  the  other  counts,  issue  was  joined  and  the 
cause  heard  by  a  jury.  A  verdict  was  rendered  for  the 
plaintiff  for  nine  hundred  and  forty-nine  dollars  and  ten 
cents,  and  judgment  entered  thereon.  Several  questions 
were  raised  en  the  trial  as  to  the  evidence,  &c.,  which  were 
duly  disposed  of  by  the  court.  Deeming  but  one  of  these  of 
^ufiicient  importance  to  demand  special  attention  here,  we 
will  proceed  to  dispose  of  it.  It  appears  by  the  bill  of 
exceptions,  No.  2,  that  en  the  trial  the  plaintiff  Beebe, 
ofiered  evidence  to  the  jury,  to  prove  that  at  the  time  the 
note  was  transferred  and  indorsed  to  him  by  J.  H.  Friend 
&  Co.,  "  J.  H.  Friend,  defendant,  and  the  acting  member  of 
the  finn  of  J.  II.  Friend  &  Co.,  requested  said  Beebe  not  to 
sue  on  said  note  until  fall,  and  that  it  was  then  and  there 
understood  between  Friend  &  Beebe,  that  said  note  should 
not  be  sued  on  until  fall  in  said  year."  This  evidence  was 
objected  to  by  the  defendant's  counsel.  The  objection  was 
'^erruled,  and  the  court  permitted  it  to  go  to  the  jury.    To 


SUPJIIMB   COUBT    CASES.  281 


Friend  v.  Beebe. 

this  ruling  of  the  court  defendant  excepted.  The  court  also 
on  this  point  instructed  the  jury  as  follows:  "If  the  jury 
arc  satisfied  from  the  evidence  that  the  plaintiff  in  this  case 
vas  induced,  at  the  request  of  the  defendants,  not  to  com- 
mence suit  against  the  maker  of  the  note  until  the  expira- 
tion of  a  certain  length  of  time,  named  by  the  parties,  and 
if  the  jury  are  furtJiermoi«  satisfied  from  the  evidence,  tha* 
at  the  expiration  of  the  time  so  agreed  upon  by  the  parties, 
in  which  suit  was  not  to  be  commenced  against  the  maker; 
the  plaintiif  having  acted  upon  that  request,  a  suit  would 
have  been  unavailing  against  the  maker  up  to  the  time  of 
the  commencement  of  the  present  suit,  then  the  plaintiff 
will  be  entitled  to  recover.'" 

The  admission  of  jJie  evidence  above  stated,  and  this 
inBtruction  of  the  judge  is  complained  of  as  error. 

The  only  qnestion  here  presented  is  this:  Did  the  court 
err  by  allowing  plaintiff*  to  prove  the  parole  agreement  of 
the  parties  as  to  the  time  when  Beebe  should  proceed  to 
collect  the  amount  of  the  note  from  Chase;  that  agreement 
being  cotemporaneous  with  the  execution  of  the  assignment? 
This  question  has  been  adjudicated,  in  substance,  hereto- 
fore; although  presented  in  shape  somewhat  different.  Tho 
principle  involved  has  been  settled.  The  general  rule 
"that  cotemporaneous  conversations  and  undertakings  of 
the  parties  at  the  time  of  the  making  of  a  written  contract, 
cannot  be  admitted  to  vary,  change  or  contradict  that  con- 
tract is  fully  recognized  by  this  court.  But  to  let  it  apply 
to  every  contract  in  the  making  of  which  it  becomes  proper 
and  necessary,  for  some  special  purpose  appertaining  to 
Buch  contract,  to  make  an  instrument  in  writing  would 
thwart  the  highest  designs  of  both  law  and  justice.  For 
the  ruling  of  this  court  on  this  subject  we  refer  to  the  cases 
of  Taylor  for  the  use  of  D.  S.  Baker  v.  Damd  Galland  and 
others;*  and  the  case  of  The  Steamboat  Wisconsin  v.  W.  JL 
Young.\ 
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Although  parole  agreements  made  previoxiB  to,  or  cotem* 
})oraneon8l7  with  the  execution  of  a  written  contract,  oon- 
ceming  the  same  subject  matter,  cannot  be  permitted  to 
Tary,  contradict  or  destroy  that  which  has  been  written; 
nevertheless  it  has  been  often  adjudged  by  the  courts  that 
parole  testimony  may  be  allowed  to  show  mistake  or  fraud 
in  such  contract.  The  principle  is  also  well  established, 
that  where  the  written  contract  is  incomplete,  or  where  the 
written  instrument  does  not  purport  to  set  out  a  contract  at 
large  in  terms,  but  is  evidently  made  to  carry  out  some 
specific  object  relating  to,  or  arising  from,  the  contract 
between  the  parties,  then  parole  evidence  of  the  contract 
may  be  given. 

But  the  case  at  bar  presents  the  question  in  this  shape: 
Friend,  who  transferred  the  note,  at  the  time  of  the  assign- 
ment, standing  in  the  legal  position  of  an  assignor,  liable  on 
his  indorsement  to  Beebe,  if  the  latter  should  exercise 
proper  diligence  in  urging  tlie  payment  by  Chase,  himself 
proposes  and  requests  of  Beebe  that  he  should  not  proceed 
to  collect  it  until  fall;  to  this  Beebe  agrees,  and  accordingly 
keeps  the  agreement  on  his  part.  Having  proceeded  at  the 
expiration  of  the  time  appointed,  he  finds  Chase  insolvent; 
returning  to  Friend,  the  assignor,  for  his  money  he  ie 
informed  that  he  had  been  negb'gent  in  not  proceeding,  at 
once,  to  collect  the  note  from  Chase,  and  that  he,  Friend, 
is  not  liable  on  his  indorsement.  It  is  fairly  presumable 
that,  as  men  of  business,  each  of  the  parties  understood  his 
rights  and  responsibilities  under  the  assignment.  Doubt- 
less if  this  parole  understanding  and  agreement  had  not 
been  made,  Beebe  would  have  proceeded  without  delay  to 
collect  the  amount  of  the  note  from  Chase,  so  that  in  case 
9f  failure  he  might  have  legal  recourse  on  Friend  &  Co^ 
the  assignor.  Friend  likewise  must  have  known  this.  The 
legal  effect  of  this  agreement  was  that  he  undertook  to 
release  Beebe  from  the  obligation  to  press  the  collection  of 
the  money  from  Chase  until  the  fall,  and  agreed  on  that 
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condition  to  be  responsible  for  the  consequences.  Assign* 
xneuts  ave  mostly  made  in  brief  by  indorsing  the  name  of 
the  assignor,  llie  terms  on  which  the  assignment  is  made 
IB  seldom  if  ever  given  in  extenso;  bnt  the  assignor  may 
BSsnme  the  responsibility  of  releasing  the  assignee  from  the 
legal  necessity  of  pressing  the  payment  by  legal  procedure. 
If  he  do  so,  he  is  responsible  in  case  of  the  failure  to  pay  on 
the  part  of  the  drawer,  should  he  become  insolvent.  The 
evidence  here  offered  in  parole  was  part  of  the  res  gestae. 
The  agreement  made  created  a  liability  on  the  part  .of 
Friend  &  Co.,  which  he  would  not  have  rested  under  by 
Tirtue  of  the  mere  indorsement  on  the  note  in  blank.  To 
permit  him  to  escape  ii'om  that  liability,  upon  the  event  of 
Chase's  insolvency,  within  the  time  prescribed  in  the  con- 
tract and  within  which  Beebe  was  not  to  sue,  would  be  to 
give  countenance  to  a  fraud  on  Beebe,  who  acted  in  good 
faith. 

It  has  been  decided  in  Pennsylvania  that  "  conversations 
at  the  time  of  a  transaction  are  a  part  of  the  resge^ae^  and 
may  be  proved."    Rock  v.  IloweU^  7  Watts  and  Sargt.  360. 

It  has  also  been  decided  that  "parole  evidence  is  admis* 
Bible  to  show  that  a  written  agreement  had  been  received  so 
far  as  related  to  the  time  of  the  delivery  of  a  chattel." 
Chiles  Y.JoneSy  3  B.  Monroe,  51.  For  authority  touching 
this  point  we  refer  to  MincTi^  v.  GooJc^  1  Alabama  41;  Hay- 
%DOTiTh  V.  Worthington^  5  Blackford  361.  In  this  latter  case 
a  bill  of  sale  absolute  in  its  face  had  been  given,  yet  it  was 
decided  that  parole  evidence  was  admissible  to  show  that  it 
was  intended  by  the  parties  to  operate  only  as  a  mortgage. 
TIio  learned  judge  remarked  in  deciding  this  case,  "  that 
these  decisions  are  based  upon  the  assumption  that  tlie 
admission  of  such  evidence  is  necessary  for  the  prevention 
of  fraud."  Clearly,  if  the  substance  of  this  agreement  by 
parole  had  been  to  expose  a  fraud,  or  had  been  to  show 
mistake,  it  would  be  admissible  in  evidence. 

If  a  solemnly  writt<jn  agreement  may  be  waived  and 
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proof  of  that  waiver  be  made  in  parole,  certainly  a  mere 
indorsement  of  assignment  on  a  note  may  be  qualified  by 
the  express  agreement  in  parole  of  the  parties  at  the  time  of 
making  it;  and  parole  evidence  of  that  agreement  may  bo 
allowed  to  enforce  the  legal  obligations  of  that  agreement 
Such  evidence  is  not  taken  to  vary,  contradict,  explain  or 
destroy  the  assignment,  but  to  establish  the  truth  between 
the  parties  as  to  their  terms  and  conditions  upon  which  the 
assignment  was  made;  that  their  expressed  design  may  pre- 
vail instead  of  that  which  otherwise  would  exist  by  impli- 
cation of  law.  The  principle  here  decided  is  maintained 
in  2  vol.  Cowan  and  Hills  notes,  14G0,  1461, 1472, 1473. 

We  find  no  error  in  the  instructions  given  by  the  judge 
to  the  jury.  As  the  other  points  in  the  case  are  deemed 
unimportant,  we  will  omit  noticing  them. 

Judgment  affirmed. 

iV.  Everson^  for  plaintiff  in  error. 
Curtis  Bates^  for  defendant. 


IIiGLEY  V,  Bryan. 

An  erroneous  description  of  a  note  in  a  jastice's  transcript  maj  be  corrected 
bj  an  amended  transcript  A  variance  resulting  from  such  description 
is  not  sufficient  ground  for  non  suit. 

Error  to  Linn  Disi/rict  Court. 

Oj}i7iion  hy  Kinney,  J.  Suit  commenced  by  Higley 
against  Bryan  &  Co.,  before  a  justice  of  the  peace  upon  a 
note  which  reads  as  follows: 


\^ 
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"^  On  first  of  September  next,  I  promise  to  pay  H.  G, 
Higlej  or  orderj  seventy-eight  and  sixty-six  one-hundredth 
dollars,  for  value  received.  H.  Legeeb  Bryan,  for 

H.  L.  Bbyan  &  Co. 

Aug.  16th,  1S50;* 

Tliia  note  was  filed  with  the  justice  as  the  cause  of  action, 
and  judgnieDt  by  default  rendered  thereon  for  the  face  of 
the  note,  with  interest.    The  defendants  appealed.    The 
justice,  in  giving  a  copy  of  the  note  in  his  transcript, 
inserted  the  word  tM  l)ofore  first  and  omitted  the  figures 
66-lOQ  and  inserted  the  words  "sixty-cents.    In  the  district 
court  the  plaintitt  obtained  a  rule  on  the  justice  to  perfect 
his  transcript.    The  justice,  in  answer  to  this  rule,  stated 
thut  he  bad  examined  his  docket  and  that  the  transcript 
filed  is  a  true  transcript  of  the  cause  as  entered  therein,  but 
that  it  appeared  by  the  docket  and  the  transcript  filed,  that 
he  erroneously  copied  the  note  in  the  docket,  and  also  in 
the  transcript,  and  that  he  neglected  to  endorse  on  the  back 
cf  the  note  the  filing.    The  justice  then  stated  the  facts  to 
be  that  the  plaintiff  filed  on  the  28tli  day  of  November, 
185(ij  a  note  as  his  cause  of  action,  and  that  the  note  was 
tten  on  file  in  the  district  courts  which  he  copied  and  iden- 
tified as  the  note  filed,  and  as  the  plaintiff's  sole  cause  of 
action,  and  that  the  judgment  rendered  by  him,  was  ren- 
dered upon  said  notej  and  he  also  states  the  variance  in  the 
note,  and  the  one  set  out  in  the  transcript  to  be  as  before 
Btated,    From  the  bill  of  exceptions  it  appears  that  the 
plaintifii  Higley,  oftercd  in  evidence  the  note;  the  intro- 
duction to  which  the  defendant  objected,  and  the  court  sus- 
tained the  objection,  on  the  ground  of  variance  between  the 
note  offered  in  evidence  and  the  note  described  in  the  tran- 
script^ and  refused  to  permit  said  note  to  be  read  in  eti* 
donee  in  said  trial,  and  thereupon  rendered  judgment  of 
non-suit  against  the  plaintiff,  to  which  the  plaintiff  excepted- 
This  rilling  of  the  court  is  assigned  for  error.    We  think 
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the  decision  of  the  court  erroneous.  By  Kev.  Sat,  335,  g  7, 
it  is  provided  that  "upon  the  return  of  the  justice  being 
filed  in  the  clerk's  office,  the  court  shall  be  possessed  of  the 
cause,  and  shall  proceed  to  hearj  trj  and  determiae  the 
same  anew,  without  regarding  any  error,  defect  or  othar 
imperfection  in  the  proceed inga  of  the  justice,^* 

We  cannot  regard  the  misdeecription  of  the  note  by  the 
justice  in  any  other  light  than  that  of  a  clerical  error,    lie 
did  not  copy  it  correctly  into  his  docket^  and  conserpently 
in  making  out  his  transcript  fell  into  an  error,  in  describing 
the  note.    This  error  we  think  could  be  corrected  by  an 
amended  return.    Section  ten  provides  that  when  the  court 
is  satisfied  "  that  the  return  of  the  justice  is  substantially 
erroneous  or  defective  the  court  may  by  rule  and  attach- 
ment compel  him  to  amend  the  same,"    The  return  in  this 
case  was  erroneous,  not  technically  so  it  is  true  if  confined 
to  the  entries  made  in  the  docket,  but  80  in  point  of  factj  in 
relation  to  the  note  on  file  wliich  constituted  the  cause  of 
action.    The  justice  had  a  right  in  answer  to  the  rule  to 
correct  the  error  which  he  had  mado  in  cojiying  the  not^  in 
his  docket.    He  was  not  obliged  under  the  statute  to  copy 
the  note  into  his  docket;  as  a  Ijrief  statement  of  the  nature 
of  the  plaintiif's  demand  would  have  bt,*en  Buliicient;  but  if 
in  doing  this  he  made  a  sliglit  nristake,  it  would  certainly 
be  a  great  hardship  upon  thii  party  to  have  his  case  dis- 
missed in  the  district  court  on  that  account,  particularly 
after  the  error  was  corrected  by  the  amended  return,  and 
the  note  indisputably  identified  as  the  note  on  which  judg- 
ment was  rendered. 


Judgment  reversed. 


I.  M.  Preston^  for  plaintiff  in  error, 
Wm.  Smyih^  for  defendant. 
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WOODWABD  V.  GkEGG. 

The  tffiltre  proceeds  of  fines  for  penal  offences*  withoat  abatement  for  attor- 
neys fees,  to  go  into  school  fund. 

Ebbob  to  Mvscaiine  District  Court 

Opinion  hy  Gbeene,  J.  This  was  a  motion  tiled  in  the 
district  conrt  by  Asa  Gregg,  school  fund  commissioner,  of 
Muscatine  county,  for  a  rule  upon  W.  G.  Woodward,  the 
prosecuting  attorney,  to  pay  over  to  said  Gregg  all  monies 
in  his  hands,  collected  on  fines  for  violating  the  criminal 
laws  of  the  state.  Woodward  answered  that  he  was  enti- 
tled to  the  balance  retained  by  him  as  fees  allowed  to  the 
prosecuting  attorney  in  criminal  cases.  It  appears  that  he 
paid  over  all  but  the  amount  retained  for  his  fees.  The 
court  decided  that  the  attorney  was  not  entitled  to  his  fees 
out  of  funds  thus  received,  and  rendered  judgment  against 
him  accordingly. 

This  decision  is  claimed  to  be  erroneous;  and  reliance  is 
placed  on  Art.  10,  §  4,  of  the  state  constitution.  It  pro- 
vides that  •*  the  clear  proceeds  of  all  tines  collected  in  the 
several  counties  for  any  breach  of  the  penal  laws  shall  be 
exclusively  applied,  in  the  several  counties  in  which  such 
money  is  paid  or  tine  collected,  among  the  several  school 
districts  of  said  county."  The  twenty-second  section  of  the 
common  school  law  of  1847,  appropriates  the  money  paid 
for  exemption  from  militaiy  duty,  and  the  clear  proceeds  of 
all  fines  collected  in  the  several  counties  for  any  breach  of 
the  penal  laws,  and  all  funds  in  the  treasury  arising  from 
the  sale  of  water  crafts,  lost  goods,  and  estrays  to  the  use 
of  common  schools  in  the  county  where  they  accrue.  Laws 
of  1847,  p.  131.  The  school  law  of  1849— see  laws  of  that 
year  p.  107  §  86 — ^is  in  affirmance  of  the  above  appropria- 
tion, and  furtlier  provides  that  the  same  shall  "be  paid 
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orer.  in  cash,  by  the  person  collecting  the  same  within 
twenty  days  after  collection,  to  the  school  fund  commit 
eioiier  of  the  county  in  which  the  same  shall  have  accrued," 
&c.  It  is,  perhaps,  difficult  to  determine  what  is  meant  by 
the  phrase  "clear  proceeds,"  of  all  fines;  but  we  can  by  no 
means  come  to  the  conclusion  that  those  clear  proceeds  can 
only  be  determined  after  deducting  the  fees  of  the  attorney, 
in  whose  hands  the  ftmds  may  have  been  placed.  To 
authorize  the  declaration  of  such  charges  would,  we  think, 
do  violence  to  the  intention  expressed  in  the  constitution 
end  laws  upon  that  subject.  The  constitution  requires  that 
the  clear  pi-occeds  of  all  such  fines  "  shall  be  exclusively 
apjflitjd^^  to  school  purposes.  It  certainly  would  not  he 
guch  exclusive  ai)pIication  of  those  funds  to  pay  from  them 
the  fees  of  prosecuting  attorneys  in  criminal  cases.  Those 
attorneys  are  required  to  attend  to  such  cases  by  virtue  of 
their  iiffice,  and  are  entitled  to  compensation  for  their  sos 
vicce  trora  their  respective  counties — ^Laws  of  1847,  p.  42-^ 
and  not  from  fines  which  may  have  been  received  in  such 
cases/  As  ample  remuneration  is  provided  without  recourae 
to  tiiose  fines,  there  is  no  reason  why  they  should  be  diverted 
ffQiii  their  legitimate  object. 

The  framers  of  the  constitution  probably  contemplated 
that  ^ines  might  be  made  payable  in  county  ordei-s  or 
fitate  warrants,  or  that  there  might  be  a  forfeiture  of  prop- 
erty as  a  fine  for  a  breach  of  some  penal  laws,  and  there- 
fore required  that  the  clear  proceeds  of  such  should  be 
applied  to  the  several  school  districts.  And  this  inference 
is  supported  by  the  eighty-sixth  section  of  the  laws  of  1849, 
whicli  provides  that  such  fines  shall  be  paid  over  in  caslu 
It  waB  from  this  view,  we  think,  that  the  tenn  "  clear  pro- 
ceeds "  was  incorporated  in  the  constitution.  Considering 
the  important  object  to  which  such  proceeds  are  applied, 
wo  feel  the  more  reluctance  in  subjecting  them  to  charges 
which  can  only  be  sustained  by  remote  implication. 

The  form  of  the  proceeding  is  also  objected  to;  but  as  we 
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can  conceire  of  no  iDJustice  that  can  result  from  that  man- 
ner of  proceeding,  and  as  the  school  fund  commissioner  is 
authorized  hy  law  to  receive  the  funds,  we  must  conclude 
that  tlie  court  below  decided  correctly. 

Judgment  aflSrmed. 

Wm,  G.  Wmdioard.  pro.  sti. 

J.  Bitiler^  for  defendant 


Trtok  v.  Oxley. 

To  justify  a  recovery  Dpon  an  order  tiot  accepted,  it  is  not  necessary  for  the 

ploijiUff  to  pmre  that  tbc  defendant  was  indebted  to  the  payee  at  the 

date  of  tie  order, 
A  court  need  not  instiHct  n  jury  upon  un  abstract  proposition. 
A  faiJuro  to  present  an  orden  drawn  for  lumber,  within  one  week  from  its 

date,  does  not  slow  want  of  due  diligence. 
Unless  show-Q  tJjat  the  drawer,  of  an  order  or  inland  bill,  sustained  injury 

by  the  df^lny^  it  la  auffieieut  to  show  presentment  or  demand  at  any  time 

befure  suit. 
Where  an  order  wua  signed  by  "  D,  T.,  administrator,"  without  designating 

the  estate  for  which  he  acted,  jndgment  may  be  rendered  against  hira 

perao  Dally. 

Eruoe  to  Linn  District  Court 

Opinion  hy  Greenk,  J.    Celia  Oxley  sued  Dennis  Tryon 
npon  an  instrument  in  the  following  words: 

"Linn  Co.,  May  13, 1847. 
Mb*  Wiluam  Steetoh:  j&V/ — 

Please  pay  Charles  Pinckney,  or  bearer,  fifteen 
hundred  feet  of  oak  himber,  due  from  Daniel  M.  Peet,  and 
charge  the  same  to  me. 

DEiTEns  Trton,  Administrator." 
19 
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The  plaintiff  recovered  judgment  for  fifteen  dollarB 
before  a  justice,  and  also  in  the  district  court,  against  Tryon 
in  his  private  capacity. 

On  the  trial  several  instructions  were  asked  and  refused: 
1.  The  court  refused  to  instruct  the  jury  that  the  plaintiff, 
in  order  to  recover,  must  prove  that  the  defendant  was 
indchted  to  Pinckney  at  the  time  he  gave  the  order.  But 
upon  this  point  tlie  coui't  did  in  substance  charge  the  jurors 
Uiut  if  they  were  satisfied,  from  the  evidence,  that  the 
plaint  iff  held  an  order  upon  Pinckney,  which  was  given  up 
to  the  defendant  in  cousideration  of  the  order  upon  which 
tliiB  suit  is  brought,  and  that  the  defendant  received  the 
moTioy  npon  the  Pinckney  order,  it  would  be  sufficient  con- 
Bidcration  to  support  this  action.  Under  this  charge  we 
think  the  instnictions  asked  were  properly  refused.  The 
churgo  upon  this  point  comprises  all  that  could  be  consid- 
ered a])p]*opriafc.  It  was  by  no  means  indispensible  to  a 
recovery  that  the  plaintiff  should  prove  an  indebtedness 
from  tiie  defendant  to  Pinckney  at  the  time  the  order  was 
p^en;  the  consideration  would  give  validity  to  the  contract 
if  the  indebtedness  had  been  iVoui  sonic  other  person,  and 
the  defendant,  by  amingement,  had  assumed  the  payment 
by  giving  the  order.  Such  an  instrument  too,  might  be 
goiid  witliout  an  indebtedness  between  any  of  the  parties, 
upon  a  consideration  delivered  after  the  order  was  made. 
It  i:^  clear  then  that  the  instruction  asked  cannot  be  consid- 
(.ThhI,  even  in  its  general  api)lication,  as  correct;  but  it  was 
prciperiy  refused  in  tins  case  on  another  ground.  It 
r.p]>eiirs  to  bo  an  abstract  proposition  not  legitimately  con- 
iiectLil  with  the  issue  or  evidence  in  the  case,  and  upon  such 
propositions  courts  are  not  bound  to  instruct  juries.  Lewis 
T.Skftp,  4  Ham.,  Ohio,  3SS;  5  ib.  8S,  375;  3  Wend.  75;  1 
Mis,  DT;  1  Dana,  35;  7  J.  J.  Marsh  194;  4  Shep.  171;  9  ib. 
24a;  4  Serg.  137;  1  Gilman  141. 

If  the  instruction  asked  had  even  been  a  correct  legal 
pro]>^^sjtion,  it  would  not  have  been  error  to  refuse  it,  unless 
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it  approved  applicable  to  the  evidence  before  the  jury  and 
the  merits  of  the  case  as  presented  by  the  parties.  Clymer 
V.  Dtncldm^  3  Ilow.  U.  S.  674;  Clai'^k  v.  Yorce^  19  "Wend. 
232;  Lei)i^7i  \\  Smithy  1  Denio.  573.  Although  the  order  in 
this  case  ex|>res^cs  no  value  received  to  Tryon,  still  it  docs 
Bhow  an  indiibtednct^s  from  Pect  to  Penrose,  and  that  Tryon 
assumed  the  payment  uf  that  indebtedness  by  drawing 
upon  Stretch  fur  tiio  lumber,  and  upon  this  point  there 
appears  to  have  been  evidence  adduced  which  we  must  pre- 
flume,  proved  to  the  satisfaction  of  the  jury  that  the  pay- 
ment was  assumed  in  a  valid  manner  and  upon  legal  con- 
dderaHon, 

2.  Tlie  court,  though  requested,  refused  to  instruct  the 
jury  that  if  the  parti^'S  to  tlio  order  lived  in  the  same  county 
where  it  becauiu  due,  and  tliere  was  more  than  one  weeks 
delay  in  preBcntiiig  it  tur  acceptance,  there  was  a  lack  of 
due  diligr^nee,  %rhieli  would  prevent  the  recovery  sought. 
The  refusal  of  tlie  cunrt  lo  give  the  above  was  be  no  means 
erroTieoiis.  Tlie  eituutlun  of  the  parties  may  have  justified 
a  longer  delay  than  one  week  in  i)reBentihg  an  inland  bill 
or  order  of  this  ciiaracter.  In  the  absence  of  evidence 
upon  this  point,  we  must  presume  tluit  tlie  circumstances  of 
tlie  case  amply  jusliMed  tlie  cur.rt  in  refusing  the  instruction. 

There  is  no  fi^ed  rule  for  the  presentment  of  a  bill  or  an 
order  like  tljc  present*  It  is  sufhcient,  if  presented  within 
a  reaeuiiable  time.  Frequently  both  inland  and  foreign 
lills  are  continued  in  circulation  for  weeks,  or  even  months, 
before  pri^SL-nted  to  the  drawee  for  acceptance  or  payment 

In  Gowan  wjiick^fon^  20  John.  176,  a  bill  drawn  in 
Antigua,  on  London,  jsayable  ninety  days  after  sight,  dated 
in  July  and  not  presented  till  the  January  following,  was 
held  to  have  been  reasonably  pre?^ented,  under  the  circum- 
Btances;  it  having  passed  through  several  hands,  lieason- 
ai>le  diligence,  to  b^j  determined  by  the  circumstances  of 
tiie  particular  case^  is  all  that  is  required  by  the  books.  If 
tiifire  has  not  been  proper  diligence,  and  the  drawer  has 
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sustamed  damage  in  consequence  of  the  laches  he  would 
no  doubt  be  discharged  from  liability.  Several  authorities 
have  held  that  unnecessary  delay  alone,  in  the  presetment, 
would  discharge  the  drawer,  and  this  doctrine  may  very 
properly  be  enforced  as  between  the  holder  of  a  bill,  order 
or  check,  and  an  indorser.  But  why  should  such  strictness 
prevail  between  tlie  holder  and  maker,  or  drawer?  A  pre- 
Bentment  or  demand  at  any  time  before  the  suit  is  com- 
menced should  be  sufficient  to  enable  the  holder  to  recover, 
an] ess  it  should  appear  that  the  drawer  sustained  injury  by 
tlie  delay.  This  doctrine  has  been  recognized  as  sound  law, 
in  several  important  cases.  Cuyer  v.  Armstrojig^  8  John 
Cas.  5;  Ccmog  v.  Waner^  ib.  259;  Com,  Bank  v.  HugTies^  17 
TVrnd.  Q4:\  Ilarker  v.  Anderson^  21  ib.  372;  Murray  v. 
Judah,6  Cowen,  4c90]  Little  v. PhenixBaniy  2  Hill  425; 
Cromwell  Y.Loviit,  1  Hall  68;  2  ib.  463;  2  Story  K.  502; 
3  Kent's  Com.  88,  4th  Ed. 

3,  The  only  remaining  error  urged  in  this  case  is,  that 
the  court  rendered  judgment  against  the  defendant'in  his 
private  capacity,  and  not  against  him  as  administrator.  In 
this  too,  we  think  the  court  acted  correctly.  Although  the 
word  "  administrator  is  annexed  to  his  name,  there  is  noth- 
ing in  the  order  designating  the  deceased  person,  or  estate 
to  which  his  administration  applied.  It  can,  therefore,  be 
only  considered  as  his  own  private  order. 

In  Lossey  v.  Churchy  4  Watts  and  Serg.  246,  it  was  held 
that  the  addition  of  the  word  "  administrator  "  to  the  name 
of  the  acceptor  of  a  bill  of  exchange,  does  not  quality  his 
lial^ility  or  make  his  acceptance  conditional.  Upon  the 
Famo  rule  it  cannot  limit  or  quality  the  liability  of  the 
drnwer. 

It  is  a  general  rule  that  a  party  cannot  be  held  responsi- 
ble on  a  bill,  note  or  order  unless  his  name  appear  upon  it 
is  a  party;  and  that  where  an  agent  or  an  administrator 
entt-rs  into  a  contract  in  his  own  name,  he  becomes  person- 
ally and  alone  responsible.    Ajppleton  v.  Binks^  4  East  148 ; 
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JPeniz  V,  Stanton^  10  Wend.  271;  StackpoU  r.  Arnold^  11 
Maes.  37;  Derrdng  v.  BuUett^  1  Blackf.  241;  Bank  of 
lioelie^ter  y.Montmth^  1  Denio  402;  Thicrston  v.  Mavio^  1 
G.  Greene  23L  "We  therefore  conclude  that  judgment  was 
properly  rendered  againBt  Trjon  upon  the  order. 

Judgment  affirmed. 

S*  WhieJwr^  for  plaintiff  in  error. 

If.  W*  ISellj  for  defendant. 


Magoon  v.  "Warfield. 

In  tbe  &)»senec  of  fm'^fl  a  decree  in  bankruptcy,  under  the  U.  S.  Law  of 
1841,  h  a  coticliisivc  dlaeliargu  ot  all  debts  provable  under  the  law. 

The  failure  of  die  bankrupt  to  include  the  name  of  a  creditor  in  his  sched- 
ules or  to  notifj  him  uf  the  prticeedings.  in  the  absence  of  circumstances 
uvjiicin^  the  intention  to  deceive,  will  not  justify  the  inference  of  fraud. 

The  record  and  dtxree^  without  the  certificate,  may  be  received  as  evidence 
of  a  discharge  in  bankmjtfcj. 

Ekeor  kf  Mmcatine  District  Court. 

Opinion  hj  GRKEiNii:,  J,  Scire  facias  to  revive  a  judg- 
ment against  Warlield.  Defendant  pleaded  a  decree  under 
the  general  bankrupt  law  of  1841,  showing  a  discharge  from 
said  judgment  and  other  debts.  Plaintiff's  demurer  to  this 
plea  Wiis  overruled. 

Tills  ruling  is  claimed  to  be  erroneous.  It  is  objected 
that  Wartield  did  not  render  the  name  of  Magoon  in  hia 
schedule  of  creditors,  nor  give  him  notice  of  the  bankrupt 
proceedings.  It  ia  also  objected  that  defendant  pleaded  the 
record  and  decree  instead  of  the  discharge  and  certificate* 
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It  Is  conceded  that  in  every  other  particular  tlie  decree  wa» 
reguhifj  and  it  is  not  pretended  tliat  there  was  either  fraud 
or  concealment  in  the  proceeding.  A  decree  in  bankruptcy 
is  conchisive  of  the  discharge,  except  in  cases  of  fraud  or 
concealment,  and  the  omission  of  the  bankrupt  to  state  tho 
name  or  debt  due  a  creditor,  or  the  failure  to  notify  the 
cn^ditor  of  his  application  for  a  discharge,  is  not  evidence 
from  wliicli  fraud  can  be  inferred.  The  omission  may  have 
been  by  mistake,  or  on  the  belief  that  the  debt  did  not  exist 
or  li:itl  been  paid.  In  the  absence  of  fraud  a  decree  of 
biuikrnptcy  is  a  conclusive  discharge  of  all  debts  provable 
uiidiu'r  riio  law.  This  debt  was  provable  under  tho  law,  and 
it  i^  imt  pretended  that  it  was  of  a  fiduciary  nature,  or  that 
Uie  tK'CToc  was  fraudulent;  hence  tho  decree  is  conclusive 
i*f  ihii  discharge.  It  was  held  in  JIiMell  v.  Cramjp^  11 
Paigo  310,  that  where  tho  defendant  in  his  answer,  setting 
up  a  ctTtilicate  of  discharge,  shows  the  facts  necessary  to 
give  the  court  jurisdiction  to  award  the  decree,  the  cer- 
tificate' is  conclusive  evidence  for  the  defendant,  unless 
irn  [>oaclicd  for  fraud.  "When  jurisdiction  is  shown,  the  regn- 
]arity  of  the  proceedings  caimot  be  collaterjlUy  questioned. 

It  wfis  also  held  mlluhbell  v.  Cramps  that  the  omission 
of  ft  criHlitors  name  in  the  bankrupts  schedule  would  not 
tjjteiiiiit  it  from  the  operation  of  the  bankrupts  certificate  of 
discharge.  So  also  \XiFoxY.  Palne^  10  Ala.  523;  and  in 
tJiis  Qwm  it  was  held  that  the  failure  to  notify  the  creditors 
of  his  ai»plication  for  a  discliarge,  in  the  absence  of  circum- 
stances evincing  the  intention  to  deceive,  is  not  evidence 
from  which  fraud  can  be  inferred. 

^.  It  IS  objected  tliat  the  record  and  decree  without  tho 
certificate  are  not  evidence  of  a  discharge  under  the  fourth 
section  of  the  bankrupt  law.  By  this  section  the  discharge 
and  certificate  are  to  be  deemed  in  all  courts,  a  full  and 
cotnplote  discharge  of  all  debts,  &c.  If  a  certificate  is  made 
evidence  of  the  discharge,  it  by  no  means  follows  that  the 
decree  which  awards  the  discharge  shall  not  be  evidence  of 
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the  fact  The  one  is  made  evidence  by  the  act,  the  other  is 
evidence  per  se.  When  the  principal  is  present  the  sub- 
etitute  may  be  dispensed  %Tith. 

It  was  held  in  Berghaus  v.  Alter^  5  Barr.  507,  that  a  cer- 
tified copy  of  the  docket  tif  entems  made  in  a  bankrupt  pro- 
ceedings under  the  act  of  1841,  is  evidence  under  that  act. 

In  the  present  case  the  decree  shows  that  the  defendant 
was  regularly  discharged  from  all  his  debts,  &c.,  and  it 
"  ordered  that  a  certificate  thereof  be  granted  to  him.'' 

We  conclude,  therefore,  that  the  demurrer  to  the  defend- 
ant's plea  of  bankruptcy  was  coiTectly  oven-uled. 

Judgment  affirmed. 

W~  G~  Woodward  and  D.  C.  Cloudy  for  plaintiff  in  error. 

R.  P.  Lowe  and  J.  Butler^  for  defendant. 


]*fEWCOMo  V.  Steamboat  Clermont,  Ko.  2. 

Tiic  act  to  profide  for  tho  collection  of  demands  against  boats  and  Teasels, 
only  authoristf's  suits  commenced  within  one  year  after  the  cause  of  action 
accrued.    Tbi6  I}mitAti«>D  ia  absolute  and  jurisdictional,  and  need  not  be 

TLo  steamboat  act  is  in  derogation  of  the  common  law,  and  should  be 
ethctly  eonatrxjcd  ;  but  sliU,  in  a  manner  to  give  full  effect  to  the  remedy 
intended. 

Ekboe  to  Muscatine  District  Court. 

Opinion  ly  Ghi-ene,  J.  Action  on  a  promissory  note 
against  the  steamboat  Clermont,  No.  2.  Note  given  by  M. 
Littleton,  captain  aiid  part  owner  of  said  boat,  April  20, 
1848,  by  which  he  promised  for  himself,  for  the  boat,  and 
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the  oTVTierfl  thereof  to  pay  A  B.  Newcomb,  or  order,  five 
Uimdrecl  and  twenty-four  dollars  and  six  cents,  one  day 
after  date,  "for  money  to  outfit  and  furnish  supplies  for  the 
HBO  of  fc^aid  boat." 

Proci^t  dings  commenced  July  8, 1850,  under  "  an  act  to 
proYidt^  for  the  collection  of  demands  against  boats  and 
veaselti/'  Eev.  Stat.  101.  The  twenty-first  section  of  the 
act  declares  that  *^  all  actions  imder  the  provisions  of  this 
act  shall  be  commenced  and  sued  within  one  year  after  the 
cause  of  such  action  shall  have  accrued."  Under  this  sec- 
tion the  defendant  moved  to  dismiss  the  suit,  because  the 
record  showed  that  the  suit  was  barred  by  limitation  of  the 
statute.  The  motion  was  granted,  and  for  this  it  con- 
tended til  at  there  was  error  in  court  below.  It  is  claimed 
that  tlu'.  defendant  should  have  pleaded  the  limitation,  and 
given  thu  plaintiif  an  opportunity  to  reply.  This  position 
could  not  be  questioned  if  the  twenty-first  section  referred 
to  waa  in  the  nature  of  a  limitation  act,  if  it  contained  any 
saving  clause  or  qualification,  or  if  such  could  be  legally 
implied  from  the  character  of  the  statute.  But  the  section 
is  absolute  in  its  terms,  and  the  act  itself  is  in  derogation  of 
tlie  common  law;  the  one  admits  of  no  qualification,  and 
tlic  other  of  no  implication.  Such  an  action  against  a  boat 
ur  vessel  by  name,  is  not  known  at  common  law.  It  is 
alono  authorized  by  the  statute,  which  should  therefore  be 
Loustruod  strictly,  but  still  in  a  manner  to  give  full  effect  to 
the  remedy  intended.  The  twenty-first  section  is  clear  in 
exprestitou  and  free  from  ambiguity.  Suit  under  the  act 
mugt  be  commenced  within  one  year  after  the  cause  of 
action  uc  crued.  Within  that  time  only,  then  can  a  party 
avail  himself  of  this  extraordinary  remedy.  It  is  obvious 
that  the  legislature  intended  that  boats  and  vessels  should 
be  free  from  such  liability  after  one  year,  and  that  thereaf- 
ter creditors  could  only  proceed  against  those  owning  the 
boat  at  tlie  time  the  liability  was  created. 

Ab  this  wholesome  resti-aint  upon  the  plaintiff's  right  of 
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action  is  abeolnte,  and  is  a  condition  upon  which  jnrisdio* 
tion  depends,  it  need  not  be  pleaded  by  the  defendant  but 
shonld  be  entertained  by  the  conrt  on  motion. 

This  view  is  abundantly  supported  by  decisions  under 
the  pauper  statute  of  Massachusetts,  when  the  action  was 
limited  to  two  years  after  the  cause  accrued.  Townsend  v. 
JSiUerica^  10  Mass.  414;  Needham  v.  Newton^  12  ib.  453; 
HoUoweU  V.  Harwich^  14  ib.  186.  In  the  last  case  it  was 
held  that  the  two  year  provision  will  be  taken  notice  of  by 
the  court  without  its  being  pleaded,  because  by  the  statute 
the  right  of  action  was  upon  the  condition  that  it  be  brought 
within  two  years  after  the  accruing  of  the  liability.  The 
authorities  cited  by  counsel  for  the  plaintiff  in  error  wopld 
be  conclusive  in  his  favor,  if  the  question  arose  upon  an 
ordinary  limitation  statute,  but  we  think  them  inapplicable 
to  the  case  at  bar.  We  conclude  then  that  the  court  below 
did  not  err  in  granting  the  motion. 


Judgment  affiru^ed. 


8.  Whicker^  for  plaintiff  in  error. 
Wm.  G.  Woodvkird^  for  defendant. 


BUDYMAN  V.  VlELE. 

In  a  proceeding  on  nire  facias  to  revive  a  judgment,  defendant  recovered 
judgment  on  a  plea  of  bankruptcy,  nearly  three  years  aflor  the  case  was 
brongbt  to  supreme  court,  without  the  plea  or  certificate  of  banic- 
rnptcy ;  held  that  as  the  judgment  entry  shows  there  was  such  a  plea 
filed,  it  will  be  presumed  that  the  plea  was  regularly  filed  with  the  cer- 
tificate, and  that  the  proceeding  below  was  correct 

Error  in  the  court  below  will  not  be  presumed ;  it  must  be  affirmatively 
shown. 
S 
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Error  to  Mvscatine  DhiriH  Courts 

Opinion  ly  Greene,  J.  Seire  facias  to  reviv^e  a  judg- 
ment against  W.  D.  Viele.  On  return  of  the  writ,  both  par- 
tics  appeared  by  their  attorneys,  and  the  defendant  filed  a 
plea  of  bankruptcy  on  wbidi  judgment  was  reiidert.Hl  for 
tlie  defendant. 

It  is  now  objected  tluit  there  is  nothing  upon  wliich  to 
predicate  a  judgment,  and  that  the  proceedings  werotlier^ 
fore  erroneous.  As  the  clerk  of  the  district  court  could  find 
no  plea  of  bankruptcy  on  iile  to  return  with  the  proceed- 
ings  to  this  court,  it  is  assumed  tliat  no  such  plea  ttss  filed 
at  the  trial  of  the  cause.  Jjut  the  judgment  entry  declares 
tliat  "the  parties  api)eared  by  their  attorneys  and  the 
defendant  filed  a  plea  of  1)ankriiptey."  Tlierc  is  no  ground 
then  for  the  assumption  that  tlie  jilea  was  not  filed.  Nor 
can  we  doubt  the  sutheiency  of  the  plea,  as  tho  plaintiff 
was  there  by  his  attorney,  and  appears  to  have  interpoBed 
no  objection  either  to  the  plea  or  to  tJie  decision  of  tlie 
oourt.  Had  the  proceedings  been  defective  exceptions 
could,  and  doubtless  woidd,  have  been  taken  by  the  attor*- 
ney;  as  they  appear  to  have  beeii  acquiessed  iu  and  to  have 
slumbered,  without  objei^tion,  for  nearly  three  years  bi^fore 
the  writ  of  error  was  sued  out,  a  strong  presumption  is 
raised  that  all  vras  correct,  that  the  plea  was  regularly  Hied, 
and  that  judgment  was  properly  entered. 

It  has  been  repeatedly  tlccided  that  error  will  not  be  pre- 
Bumed  in  the  proceedings  of  the  district  court;  that  it  must 
be  affirmatively  shown  in  order  to  Buliject  the  matter  to  thi» 
correction  of  tins  court. 

Though  the  record  in  the  case  is  remarkable  for  brevity, 
still  it  discloses  no  affirmative  error,  and  cannot-,  therefore, 
be  disturbed.  Judgment  aflimied, 

S.  Whicker^  for  plaintiff  in  error- 
Wm.  G.  Woodwardy  for  defendant* 
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HOy.  JOSEPH  WILLIAMS,  CHIEF  JUSTICE. 
"       GKUUGE  UliKEiNE,  T'  *^^^^- 


Collins  &  Co.  ^•.  RoDOLrn. 

A  more  flti^tempTit  of  t^c  plnmtilT'ii  cfmsc  of  action  fiiifficient  before  a  jn»- 
tice  of  the  peace,  wilhoot  titing  dtu  tmtiscfipt  of  judgraeut,  upon  wbich 
«uit  trai  eoTinnihCi'J. 

A  disclmrge  umlftf  Ihq  inwilvent  laws  of  n  State  do  not  bar  to  a  non-rcsidcn  t 
creditor  ^ho  ii id  nnt  coti^cut  tci  the  disci large,  nor  is  such  non-resident 
creditor  Tmrr^tl  froiii  hh  action  bj  baviug  appeared  and  contested  tL« 
prciceedbgia  lu  intiokeDcj* 

Erros  to  Duhuqtte  District  Court 

Ojdmon  hj  KixkeTj  J.    Colli riB  &  Company  sued  the 
defendant  in  an  action  of  debt  befure  a  justice  of  the  peace, 
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and  filed  the  following  claim  as  their  cause  of  actioiu 
"  PlaintiflS  claim  one  hundred  dollars  their  due  on  judg- 
ments rendered  against  said  Eodolph,  Iowa  county,  Wis- 
consin, before  John  P.  Tramel,  a  justice  of  the  peace,  in 
Fel>ruary,  1848."  The  same  day  on  which  the  claim  was 
tiled  one  of  the  plaintiffs  filed  an  aflidavit,  on  which  a  writ 
of  attachment  was  issued.  On  the  day  of  trial  two  tran- 
scripts of  judgments  were  filed,  duly  certified  and  authenti- 
cated, by  which  it  appeared  that  two  several  judgments 
Mere  recovered  by  the  plaintiffs  against  the  defendant 
before  John  P.  Tramel,  a  justice  of  the  peace,  in  Iowa 
county,  Wisconsin.  The  defendant  moved  to  quash  the  writ 
of  attachment  because:  1st.  There  was  not  suflicient 
accoimt  filed  previous  to  the  issue  of  said  writ.  2nd. 
Because  of  the  insufficiency  of  the  affidavit.  On  this 
motion  the  justice  quashed  the  writ  and  dismissed  the  pro- 
ceedings at  the  costs  of  the  plaintiffs.  From  this  decision 
of  the  justice  the  plaintiffs  appealed  to  the  district  court. 

In  that  court  a  similar  motion  was  made  by  the  defend- 
ant, and  it  appears  from  the  bill  of  exceptions  that  the  court 
sustained  the  motion  and  quashed  the  writ,  on  the  ground 
til  at  the  transcripts  should  have  been  filed  at  the  time  of 
the  suing  out  of  the  writ  of  attachment,  and  that  it  was  not 
suiHcient  to  file  a  statement  as  was  done  in  this  case  with- 
out the  transcripts  being  filed  at  the  time  of  the  commence- 
ment of  the  action.  This  decision  of  the  court  below  the 
l)laintiff3  contend  is  erroneous. 

The  statute  under  which  the  writ  of  attachment  was 
issuad,  after  enumerating  the  conditions  upon  which  a  writ 
of  attachment  may  be  sued  out  by  a  creditor,- provides  that 
^•auy  such  creditor  wishing  to  sue  his  debtor  by  attachment 
may  apply  to  any  justice  of  the  peace,  who  would  have 
jurisdiction  of  the  debt,  if  the  suit  was  brought  in  the  com- 
mon form,  and  if  the  cause  of  action  be  a  bond  or  note, 
shall  file  the  same  with  the  justice;  and  if  it  be  any  other 
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kind  of  a  contract,  shall  file  with  the  justice  a  plain  intelli^ 
gible  account  or  statement  thereof,"  &c.   Eev.  Stat.  839,  §  2. 

It  was  not  necessary  in  this  case  for  the  plaintifis  to  have 
filed  their  transcripts  in  the  first  instance  before  the  writ 
could  issue.  The  statute  embraces  only  those  causes  of 
action  which  are  founded  on  bonds  or  notes,  and  when  either 
a  bond  or  note  constitute  the  foundation  of  the  action,  such 
bond  or  note  must  be  filed  with  the  justice  before  the  attach- 
ment can  be  sued  out.  These  being  the  only  instrumenta 
necessary  to  file,  it  follows  that  if  the  action  is  based  upon 
any  other  cause  of  action  this  provision  in  relation  to  notes 
and  bonds  is  not  applicable. 

The  statute  cannot  be  extended  so  as  to  include  other 
obligations  than  those  enumerated.  That  which* constituted 
the  cause  of  action  in  the  case  under  consideration  was 
neither  a  note  nor  a  bond,  hence  it  was  not  incumbent  upon 
the  plaintiffs  to  file  it  as  a  condition  to  the  issuing  of  the 
writ.  .Tlie  statement  of  the  cause  of  action  filed  with 
the  justice  was  in  strict  compliance  with  the  statute,  and 
consequently  the  court  eri^  in  quashing  the  writ  by  reason 
of  the  transcripts  not  having  been  filed  with  the  justice 
before  the  attachment  issued. 

It  appears  from  a  separate  transcript  sent  up  to  this  court 
that  by  agreement  of  parties  the  issues  of  law  and  fact 
were  submitted  to  the  court,  whereupoi.  the  judgment  was 
rendered  in  favor  of  the  plaintiffs  upon  the  judgments  ren- 
dered on  the  notes,  which  constituted  the  original  founda- 
tion of  the  actions  against  the  defendants.  The  following 
agreement  was  filed  in  the  court  below,  and  made  part  of 
the  record:  ^'It  is  agreed  by  the  parties,  in  submitting  this 
case  to  the  court,  that  the  plaintilis  are,  and  always  have 
been,  residents  of  Galena,  Illinois,  and  never  have  been 
l^idents  of  Wisconsin;  that  the  notes  appended  to  the  tran- 
Bcripts  are  the  identical  notes  upon  which  suits  were  brought 
in  Wisconsin,  and  upon  which  transcripts  on  file  have  been 
issued  and  judgments  rendered;  that  the  notes  a£)re8aid 
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arc  tlio  identical  notes  mentioned  in  the  digcharge  under  the 
insolvent  laws  in  Wisconsin,  a  copy  of  part  of  the  record 
uf  which  is  on  file,  as  far  as  the  names  of  the  plaintiflb 
appear,  or  the  interests  of  the  plaintiffs  are  concerned,"  It 
ftpp^ars  also  fi'om  a  record  of  the  probate  court  of  the 
county  of  Iowa,  Wisconsin,  filed  in  the  court  below,  that  by 
a  I>roceeding  imder  the  insolvent  laws  of  that  state  that  the 
d*jtliidant  was  on  the  23d  day  of  December,  1848,  di^ 
(diiirged  from  all  his  debts,  including  tlie  claims  of  the 
plaintiffs  in  this  suit,  and  also  that  the  plaintiffs  appeared  by 
counsel  and  resisted  such  discharge.  Tliis  discharge  was 
pjL*aded  in  bar  of  the  plaintiffs'  action,  but  was  overruled 
lij  tlia  court,  and  decided  to  bo  no  bar,  whereupon  a  judg- 
incnt  was  rendered  in  favor  of  the  plaintiffs  upon  the  tran- 
Btrij^td  aforesaid.  This  decision  the  defendant,  by  consent 
of.  plaintiffs'  counsel,  assigned  for  error. 

V^on  the  facts  ])resented  in  this  case,  two  questions  natur- 
ally* arise: 

1st.  Will  a  discharge  under  the  insolvent  laws  of  a  par- 
ti^nilar  state  bar  debts  contracted  in  another  state,  the  cred- 
itor nt>t  being  a  resident  of  the  state  where  such  discharge 
waB  obtained  ?  If  not,  then,  2d.  Does  the  creditor  aban- 
don his  extra-territoriid  immunity  by  appearing  and  cob- 
tthini.i^the  discharge  of  the  insolvent  debtor? 

'J'lii:^  first  (piestion  underwent  an  alle  examination  in  the 
cat^ii  of  ]\^iffs<m  V.  Bourne^  12  Mass.  336.  Tiiis  was  an 
af'tlon  of  debt,  brought  upon  a  judgment  rendered  in  the 
i^^nirt  of  coininon  pleas,  for  the  county  of  Kent,  in  the  stafce 
of  Tlhode  Island.  The  defendant  pleaded  in  bar  a  dis- 
diar^^e  under  tlie  insolvent  laws  of  that  state;  to  wldch  the 
plaintiff  replied,  that  at  the  accruing  of  the  debt,  and  at 
tJit^  time  of  the  proceeding  under  the  insolvent  laws,  and 
the  rendition  of  the  judgment  on  which  the  action  was 
JTongltt,  ho  was*  and  ever  since  had  been,  a  citizen  of  the 
Ct^inmon wealth  of  Massachusetts.  To  this  replication  the 
defendant  demuri'ed.    The  demurrer  was  overruled  and  the 
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replicatioH  adjudged  good.    It  was  held  that  a  discharge 
could  ouly  operate  where  the  law  was  made  by  an  author- 
ity common  to  tlie  creditor  in  all  respects;  where  both  are 
dtizena  and  Bubjects.    The  same  doctrine  obtained  in  the 
case  of  Ma^oii  y.  Wash.  1  Breeze  17.    See  also  cases  of  Bur- 
tm  V,  TVaUaek,  S  Pick.  186;  WiU  v.FoUeU,  2  AYend.  457; 
Norton  v.  Cool\  9  Conn.  314:.    A  large  number  of  author 
ities  might  bo  cited  in  support  of  the  doctrine  laid  down 
in  the  case  of  Watson  v.  Bourne^  but  we  consider  it  unneo 
cssary.    Wherever  this  question  has  been  presented  the 
courts,  with  but  few  exceptions,  have  held  that  debts  in 
another  state  were  not  barred  by  a  discliarge  under  the 
insolvent  lawa  wliere  the  debtor  resides.    These  laws  are 
local.    They  are  made  for  the  relief  of  tlie  citizen,  residing 
within  the  territorial  limits  of  the  state  wliich  enacts  them, 
and  they  cannot  be  made  to  eflect  t!ie  rii::lits  of  the  citizens 
of  other  states.    The  creditor  residing  iji  the  foreign  state 
cannot  enjoy  the  advantages  whicli  they  confer,  neither  can 
he  be  prejudiced  by  proceedings  under  tliem.    As  he  does 
not  constitute  a  part  of  the  sovereignty  of  tlie  common- 
wealth, ho  cannot  consint  to  their  enactments,  and  is  not 
boTmd  by  their  provisions.     The  civil  process  ol*  the  court 
cannot  reach  him,  nor  can  he  be  compelled  by  any  proceed- 
ing' wliich  the  state  may  institute  to  iile  his  claims  and 
receive  a  pro  ratfi  dividend  of  the  assets  of  tlie  debtor. 
The  state  ]ias  no  right  to  pass  any  law  by  which  the  con- 
tracts of  a  citizen  of  a  Bister  soverignty  shall  be  absolved, 
nor  can  any  published  notice  afiect  his  rights  as  a  party  to 
a  contract  in  another  state.     The  general  rule  is  that  a  stato 
Lantrupt  law,  as  it pri?na  facia  does  impair  the  obligation 
of  contracts,  is   unconstitutional  and  void,  and  that  this 
ciSict  is  avoided  only  in  case  the  debtor  and  creditor,  the 
contracting  parties,  are  domiciled  in  the  state  where  such 
law  already  exists  at  \\\^  time  of  the  contract.    Agnem  v. 
Plaits  15  Pick.  417,    The  territorial  immunities  of  the  citv- 
Eens  of  one  state  cannot  be  affected  or  impaired  by  the 
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legislation  of  a  state  of  which  he  is  not  a  resident.  But  it 
may  be  said  that  a  state  has  the  right  to  pass  statutes  of 
limitation  so  as  to  operate  upon  contracts  in  the  hands  of 
nonresidents.  If  this  is  so,  it  is  no  argument  against  the 
doctrine  here  laid  down.  In  that  case  the  statute  does  not 
impair  the  Tig7it\  it  only  prescribes  a  time  in  which  the 
creditor  must  bring  his  action,  and  if  it  is  not  brought 
within  the  time  limited,  payment  is  presumed. 

On  this  branch  of  the  subject  then,  we  have  no  hesitation 
an  coming  to  the  conclusion  that  the  discharge  under  the 
insolvent  laws  of  Wisconsin  would  not  bar  the  plaintiff's 
right  to  recover,  he  being  a  resident  of  the  state  of  Illinois, 
at  the  time  the  contract  was  made  and  the  discharge  in 
insolvency  obtained. 

Wo  now  come  to  the  next  branch  of  this  case.  Did  the 
plaintiff's  abandon  their  extra  territorial  immunities  by 
appearing  and  contesting  the  defendant's  right  to  a  dis- 
charge? To  a  satisfactorj^  solution  of  this  question  we  have 
only  to  look  into  the  authorities,  which,  if  not  so  full  and 
uniform,  are  still  entirely  satisfactory. 

In  the  case  last  referred  to  it  was  contended  by  counsel 
for  defendant  that  as  the  plaintift^  who  was  a  non-resident, 
was  one  of  the  petitioning  creditors,  he  made  the  proceeding 
and  the  discharge  under  it  valid  and  effectual  by  his  per- 
Bonal  act,  when  it  would  not  have  been  so  by  the  force  of 
law.  But  the  court  say,  "  it  being  void  as  a  legal  proceed- 
ing, his  assent  could  not  make  it  good  as  a  contract  in  pais 
on  several  grounds;  not  as  a  ratification,  because  the  whole 
proceeding  was  without  legal  authority  and  void,  and  there 
was  nothing  to  ratify,  as  in  Elmberly  v.  Ehj^  6  Pick.  444"; 
nor  as  a  new  contract,  because  it  cannot  be  inferred  trom 
the  act  of  petitioning  that  he  intended  to  renounce  or  waive 
hia  legal  rights,  any  further  than  that  effect  would  be  pro- 
duced by  the  legal  effect  and  operation  of  the  proceeding 
itself." 
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Emanating,  as  this  authority  does,  from  a  highlj*^  respect- 
able tribunal,  it  is  entitled  to  much  weight.  But  if  the 
plaintiffs,  in  the  case  under  consideration,  had  petitioned 
for  the  discharge  of  the  defendant,  we  would  be  inclined  to 
the  opinion  that  such  discharge  would  bar  the  claim  unless 
other  authorities  could  be  produced  in  support  of  the  onQ 
last  quoted.  But  it  will  be  recollected  that  they  appeared 
to  oppose  the  discharge,  and  filed  their  objections  on  tho 
ground  that  they  were  citizens  of  Illinois,  and  no  proceed- 
ing in  insolvency  in  Wisconsin  could  operate  as  a  bar  to 
their  contract-  But  if  a  petitioning  creditor's  debts  are  not> 
absolved  by  a  discharge  in  insolvency  in  the  state  where  he 
is  not  domiciled  a  fortiori  a  contesting  creditor's  debts  cer^- 
tainly  would  not  be. 

In  the  case  oi  Norton  v.  CooJc^  9  Conn.,  314,  it  was  held 
that,  although  the  creditor  a  citizen  of  Connecticut,  with  the 
d^^btor  appeared  in  New  York  before  the  judge,  by  whom 
the  petition  was  tried  at  a  time  appointed,  and  both  par- 
ties were  fully  heard  thereon,  the  certificate  of  discharge 
would  be  no  bar  to  an  action  in  favor  of  the  citizen  of  Con- 
necticut upon  a  contract  made  in  Kew  York.  If  the  cred- 
itor petitions  for  a  discharge  and  receives  a  pro  rata,  share 
of  the  property  of  the  bankrupt  we  are  inclined  to  the 
opinion,  that  he  could  not  afterwards  maintain  an  action 
against  the  debtor  on  a  pre-existing  contract  or  debt.  In 
such  case  the  law  could  presume  not  only  consent  to  the 
discharge,  but  a  satisfaction  of  debt,  by  becoming  party  to 
the  proceedings  and  receiving  the  dividend  to  which  he  was 
entitled. 

This  appears  to  be  the  purport  of  the  decision  in  the  case 
<rf  Clay  \.  Smithy  3  Peters,  411,  so  confidently  relied  upon 
by  counsel  for  defendant.  Smith  was  a  citizen  of  Ken- 
tucky, and  Clay  of  Louisiana.  The  latter  obtained  his  dis- 
charge and  Smith  received  ten  per  ceiit,  the  dividend 
declared  by  the  assignee  of  the  bankrupt.  Smith  volunta- 
rily made  himself  a  party  to  the  proceedings  bv  petitioning 
20 
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with  other  creditors  for  the  discharge  of  Clay,  and  receiv- 
ing his  ;pro  rata  dividend  of  the  assets.  The  questioB 
before  the  supreme  court  was,  whether  Smith,  by  voluntas 
rily  making  himself  party  to  such  proceedings,  had  not 
abandoned  his  extra  territorial  immunity  from  the  opera- 
tion of  the  bankrupt  laws  of  Louisiana. 

The  court  were  of  the  opinion  that  he  had,  and  was 
bound  by  the  decision  of  the  state  court  to  the  same  extent 
to  which  the  citizens  of  that  «tate  were  hound. 

This  decision  chief  justice  Shaw  takes  occasion  to  review 
in  the  case  oiAgnew  v.  Platt^  before  referred  to,  in  which 
lie  says  that  the  case  is  very  briefly  reported,  the  fects  are 
not  fully  stated,  and  no  reasons  assigned.  Whether  it  is 
the  deliberate  decision  of  thq  supreme  court  ar  not,  it  can- 
not be  an  authority  in  favor  of  the  defendant  in  this  case. 
By  adopting  the  decision  to  the  fullest  extent  it  cannot  be 
made  applicable  to  the  facts  in  the  case  at  bar. 

The  plaintifls  were  not  petitioners,  nor  is  there  any  evi- 
dence tliat  they  received  their  jpro  rata  flhare  of  the  bank- 
rupt's estate. 

They  contested  the  defendant's  discharge,  but  by  doing 
this  they  did  not  waiv^j  or  abandon  any  of  their  rights  ag 
non-resident  creditors-  The  case  of  Field  v.  Ilowland^  17 
John.  8S,  cited  by  the  coimsel  for  the  defendant  arose 
between  two  citizens  residents  of  the  ©tate  of  New  York,  and 
the  only  question  decided  was  that  the  conduct  of  the  plain- 
tiffs attorney  on  the  trial  in  bankruptcy  was  equivalent  to 
an  abandonment  of  his  suit.  The  court  granted  a  motion  to 
set  aside  an  execution  issued  after  the  discharge,  and  also 
a  perpetual  stay  of  the  execution  on  the  judgment. 

We  have  not  been  aMe,  after  nmdi  examination,  to  find 
a  single  adjudged  case  to  the  effect  that  an  appearance  oa 
the  part  of  a  non-resident  creditor  merely  to  contest  the 
insolvent's  discharge  will  waive  his  rights  as  a  citizen  of 
another  state,  or  jeopardise  the  collection  of  his  debts.  We 
are,  therefore,  of  the  cixboion  that  the  court  did  not  err  ia 
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fOverrnliiig  the  plea  of  the  defendant,  and  in  entering  jndg- 
xnent  against  him. 

The  decision  of  the  court,  quashing  the  writ  of  attach- 
anent  and  ordering  a  restitution  of  the  property  to  the 
<lefendant  is  reversed  at  his  costs.  But  the  decision  of  the 
«court. rendering  judgment  upon  the  transcripts  and  notes  j# 
;afi|rmed. 

.iP.  (SkJ.M,  Smithy  for  plaintiffs  in  error. 

;£.  A.  Thojnas^  for  defendant 
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HaBBINGTON  tL  CtRBBAGE. 

Where  a  bill  sbows  equity  on  its  facet  and  is  onlj  deiSeo&ve  in^part  a  gen- 
eral demurrer  to  the  entire  bill  sliould  be  oYemiled- 

.  When  a  biU  discloses  a  remedy  for  eompkuuant  under  thetftatutory  actions 
of  right,  or  of  ejectment,  and  fails  to  show  that  the  title  could  not  be  set- 
tled at  law  so  a)  to  prevent  a  multiplicity  of  ^oita*  it  may  be  disaaissed. 

In  Equity.    Appeal  jfromJ<K^(m  District  Court. 

Opinion,  ly  Greenk,  J.  Bill  filed  With  a  prayer  to  grant 
and  secure  title  by  decree  to  the  S.  E.  4  of  S.  E.  i  of  sec- 
tion 18,  in  T.  85,  N.  of  R.  4,  E.  of  6th  P.  M.  The  bill  states 
that  one  Eno  obtained  ju<%ment  against  Cubbage,  Sr.,  in 
Wisconsin  in  1841;  and  on  the  transcript  thereof  j'ndgm^it 
•was  rcovered  against  said  Cubbage  In  Jackson  county, 
iowa,  in  June  1847,  for  J112  37.  That  in  October,  1841, 
Baid  Cubbage  entered  the  N.  E.  i  of  the  N.  E.  i  of  section 
IS,  and  in  September,  of  that  year,  H.  Palmer  entered  the 
land  in  question,  and  that  before  the  entry  he  agreed,  by 
bond,  to  convey  the  same  to  9aid  Cubbage,  and  that  the 
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consideratioTi  was  paid  to  Palmer  by  Cnbbage  in  Septem- 
ber 1844:.  That  execution  issued  on  said  judgment,  and 
the  two  forty  acre  lots  were  sold  to  complainant  tor  the  sum 
of  S150,  on  the  9th  of  September,  1847;  that  fifteen  months 
having  elapsed  without  redemption  the  sheriff  executed  to 
him  a  deed.  The  bill  claims  that  Harrington  is  entitled  to 
the  land,  that  said  Cubbage  Sr.,  w|i8,  and  had  been  before 
the  judgments,  involved^  in  debt  to  a  greater  amount  than 
he  was  able  to  pay;  that  he  delayed  having  the  deed  from 
Palmer  executed  to  him,  for  the  purpose  of  hindering  his 
creditors,  and  that  with  like  view  he  pretended  that  his 
son,  Geo.  Cubbage,  Jr.,  was  owner  of  the  land.  Tliat  Cub- 
bage, Sr.,  died  in  1849,  and  thereafter  his  said  son  institu- 
ted suit  to  compel  Palmer  td  convey  to  him,  and  obtained 
a  decree,  but  that  complainant  was  not  a  party  to  the  pro- 
ceeding. The  bill  then  states  that  Cubbage,  Jr.,  pretends 
to  be  the  owner  of  the  two  tracts  of  land,  and  tliat  by  rea- 
son of  such  pretensions,  and  attempts  to  exercise  rights  of 
ownership,  he  has  cast  a  cloud  and  doubt  over  his  title  to 
the  premises;  and  concludes  with  a  prayer  that  Cubbage, 
Jr.,  may  be  treated  as  trustee  in  regard  to  the  land,  and  for 
a  decree  of  title  and  possession  of  the  premises  to  com 
plainant. 

This  bill  was  dismissed  on  demurrer  in  the  court  below. 
Complainant  now  seeks  to  reverse  this  decision,  and  claims 
that  there  is  equity  in  the  bill,  and  that  it  is  not  demurable. 
It  is  true  where  there  is  a  demurrer  to  an  entire  bill  which 
show^s  equity  on  its  face,  and  is  defective  in  part  only,  that 
it  should  be  overruled.  But  this  rule  cannot  control  the 
decision  in  this  case.  The  demurrer  is  to  the  whole  bill, 
and  virtually  alleges  that  it  contains  no  averments  which 
confer  equity  jurisdiction.  The  object  sought  in  the  bill, 
is  to  remove  a  cloud  from  complainant's  title;  and  this  object 
may  be  secured  by  a  party  in  possession  of  the  premises  to 
which  another  person  maj  claim  title.  Kev.  Stat.  110,  § 
85.    But  in  this  case  the  bill  shows  that  complainant  is  not 
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in  possession,  and  prays  that  he  may  have  poBsession  from 
defendant  If  complainant  has  title,  and  defendant  poss.eB- 
sion  imder  an  assumed  title  only,  it  is  clear  that  he  has  a 
complete  and  adequate  remedy  at  law.  There  is  notliing  in 
the  bill  to  show  that  the  cloud  upon  the  complainant's  title 
could  not  be  removed  by  an  action  of  right  or  an  action  of 
ejectment;  or  that  the  title  could  not  be  settled  so  as  to  pro- 
vent  a  multiplicity'  of  suits  without  the  aid  of  chancery. 

But  it  is  argued  that  comphiinant  acquired  only  an  equit- 
able interest  in  the  land  which  he  purchased  under  the  val- 
uation law,  and  that  a  mere  equitable  title  cannot  be 
enforced  in  a  court  of  law.  The  act  to  allow  and  regulate 
tlae  action  of  right  provides  that  the  proper  remedy  for 
recovering  any  interest  in  lands,  tenements,  or  herediti- 
mcnts  shall  be  by  an  action  of  right  Eev.  Stat  527,  §  1. 
The  second  section  provides  that  a  valid  subsisting  interest 
in  the  property  claimed  will  enable  a  party  to  recover  in 
tills  action,  ajid  nothi?]g  less  than  a  valid  subsisting  interest 
would  justify  a  recovery  in  equity.  As  the  action  of  right 
extends  to  any  interest  in  land  it  necessarily  comprises  an 
equitable  interest 

We  conclude,  then,  that,  a  court  of  law  is  fully  competent 

. )  administer  justice  in  the  premises,  and  that  the  facts 

Ilcgcd   in  the  bill  do  not  entitle  complainant  to  the  relief 

}  >Ught 

Decree  affirmed. 
/^.  (&  J,  J/.  /Smithy  for  appellant. 
Z.  CLarh^  for  appellee. 
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"Where  a  party  sonpTit  to  have  a  deed  set  aside  on  grornd  of  fraud  in  a  fail- 
ure of  payment  as  agreed,  it  was  held  that  the  deed  could  sot  be  contra-^ 
dieted  in  that  particular  unless  by  compctant  proof  of  fraud  in  the  con- 
sideration. 

A  contract  in  relation  to  land  claimsy  whicTi«  stipnlaled  a  penalty  of  fifty 
dollars  to  be  paid  as  danviges  by  the  party  failliig  to  perform,  should  be 
enforced  at  law  and  wot  in  equit}'. 

A  party  must  restore  what  he  has  received  on  a^contraet  before  it  can  be' 
rescinded  in  equity. 

Appeal  from  Clinton  District  Cmirt, 

Opinion  hy  Willluis,  C^  J.  An  action  of  trespass  quare 
cTausuin  fre(jit  was  brought  by  Jonathan  Kynear  and 
Philena,his  wife,  to  Oc^tolxir  tenn,  1849,  of  the  district  court 
of  Clinton  county,  ajj^ainst  Patrick  Neilin.  The  trespass- 
complained  of  is  for  entcring^  npon  the  land  of  the  plain- 
tiffs, and  cutting  and  taking  tknber.  The  writ  of  sninmons 
being  duly  served  on  Xeilin,  he  appeared  and  filed  hi» 
petition  for  an  injunction  to  stay  proceedings  in  the  tres- 
pass case,  and  also  for  a  discoyery,  and  also  praying  that 
the  deed  fi'om  him  by  whicli  plaintiffs  claimed  to  hold  cer- 
tain landv  should  be  cancelled  and  made  void.  Having 
filed  his  bond,  with  security,  the  injunction  was  allowed, 
and  proceedings  in  the  action  at  law  were  stayed.  A  hear^ 
ing  was  had  by  consent,  at  the  Judge's  chambers  on  the 
19th  day  of  June,  1850,  upon  the  bill  and  answer  with  the 
evidence  in  the  case.  The  court  dccyeed  that  the  deed  of 
conveyance  made  by  Neilin  to  Nathan  Kawlings,  under 
whom  Eynear  and  wife  claimed,  should  be  cancelled, 
annulled  and  held  for  nought;  that  the  land  thereby  con- 
veyed, should  be  by  the  decree,  restored  in  fee  simple  to 
Neilin,  and  that  Eynear  and  wife  shonld  pay  the  costs. 

Neilin  alleges  in  his  bill,  "  that  in  February,  1844,  he 
made  an  agreement,  in  wvitiog,  with  one  Benjamin  S. 
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BawIingB,  that  in  consideration  of  said  Rl^wlings'  convey- 
ing to  him  a  certain  farm,  known  ae  the  Nolin  farm,  sitn- 
atcd  in  Clinton  county,  lie  would  convey  to  him,  tJie  said 
Kawlings,  by  deed  of  warranty,  the  south-east  quarter  of 
the  south-west  quarter  of  section  No.  thirty,  in  Township 
eighty-one,  north  of  range  five,  east  of  the  flttli  ])iincipal 
meridian,  in  Clinton  coimty.  Tliat  in  pursuance  thcnvof, 
said  Kawlings  procured  the  execution,  in  part,  of  a  deed  of 
waranty  from  Neilin,  on  the  6di  day  of  March,  1844,  fur 
the  land  to  one  Nathan  Rawlingp."  In  this  transaction  he 
charges  firaudulent  copfederation,»&c^  between  Benjamin  S. 
Rawlings  and  Nathan  Eawlings  to  defraud  him  of  the  land. 
That  when  executing  the  deed  he  was  under  tlie  impression 
that  he  was  executing  it  in  pursuance  of  his  agreement  to 
Benjamin;  that  when  he  demanded  of  Benjamin  S.  Raw- 
lings  his  deed  for  the  "  Nolin  farm "  he  refused  to  make 
and  execute  it,  but  soon  afterward  sold  and  disposed  of  all 
the  timber  land  whicli  belonged  to  the  Nolin  farm,  the  chief 
value  of  which  consisted  therein.  That  he  did  not  discover 
that  he  had  executed  his  deed  to  Nathan  Eawlings,  until 
Benjamin  subscribed  his  name  as  a  witness  thereto;  that 
upon  the  refusal  of  Benjamin  to  make  a  deed  to  him  for 
the  '*  Nolin  farm,''  he  refused  to  deliver  his  deed  of  convey- 
ance to  said  Rawlings,  but  that  it  was  forcibly  and  fraudu- 
lently obtained  and  retained  by  said  Eawlings  and  Nathan 
Eawlings;  that  he  received  no  other  consideration  for  said 
deed-  That  afterwards  Nathan  Eawlings  was  married  to 
Philena  Ames,  and  soon  after  died.  That  afterwards 
Philena  was  married  to  Jonathan  Eynear,  both  of  whom 
are  made  parties  to  the  action  as  defendants;  that  said  Phi- 
lena, on  the  7th  day  of  March,  1849,  procured  his  deed  to 
be  recorded;  that  he  has  had  uninteiTupted  possession  of 
the  land,  and  up  to  the  time  of  the  recording  of  the  deed 
which  he  made  to  Nathan  Eawlings  for  said  land,  and  since 
then  until  the  9th  of  October,  1849,  when  Eynear  and  wife 
commenced  their  action  of  trespass  quare  clatisum /regit 
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against  him  for  cutting  timber  ther«on.  That  this  action  is 
pending  in  the  district  court  of  Clinton  county  undisposed 
of,  and  that  he  cannot  defend  it  until  the  question  of  title  is 
settled."  He  then  conchides  with  a  prayer  for  a  writ  of 
injunction,  &c. 

.Depositions  were  taken  in  the  case.    From  them  and  the 
exhibits,  one  of  which  is  the  agreement  of  contract  between 
Neiliii  and  Benjamin  S.  Rawlings  for  the  exchange  of  lands, 
tlio  following  facts  appear.    This  agreement  is  dated  March 
15th,  1844.    Uy  it  Neilin  stipulates  to  convey  to  Eawhngs, 
by  deed  of  warranty,  forty  acres  of  land,  and  also  to  con- 
vey, by  quit  claim  deed,  certain  improvements  then  held  by 
kini.      Kawlings,   on  his  part,   agreed,  in   consideration 
tliereof,  to  deed  by  quit  claim  to  Keilin,  a  certain  tract  of 
land  known  as  the  xSolin  farm,  and  give  peaceable  posses- 
sion thereof  within  three  weeks  from  the  date  of  the  contract. 
Keilin  also  agreed  to  give  him  possession  within  the  same 
laj)8e  of  time.    The  contract  concludes  with  tlie  following 
penal  provision:  "  Either  party  failing  to  comply  shall  for- 
feit and  pay  to  the  other  party  fifty  dollars,  in  good  and 
lawful  money  current  in  the  United  States."    The  evidence 
further  shows  that  Neilin  took  and  kept  possession  of  the 
Nolin  farm  for  some  time,  and  then  sold  it  to  one  Hollis  tot 
two  hundred  dollars.    It  also  is  in  proof  that  the  deed  from 
Keilin  is  executed  to  one  Nathan  liawlings,  and  that  Ben- 
jamin S.  Rawlings  is  the  subscribing  witne&s  to  its  execu- 
tion.   The  deed  is   not  acknowledged   by  Neilin,   but  is 
recorded.    The  execution  was  proved  l)efore  a  justice  by 
the  subscribing  witness.     It  also  appeare  from  the  evidence, 
that  the  timber  laud  which  was  included  in  the  contract  of 
gale  from  Rawlings  to  Neilin  was  claimed  by  another  per- 
son, by  virtue  of  a  purchase  from  Nathan  Rawlings,  by 
whom  it  was  held  and  afterwards  purchased  at  the  public 
land  sale;  also,  that  Neilin  continued  to  hold  possession  o^ 
and  right  to,  the  prairie  portion  of  the  Nolin  farm,  on  which 
he  lived.    That  two  years  after  the  making  of  the  contract 
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\irith  Rawlings,  IS'eilin  sold  the  Nolin  farm,  being  the  prair 
rie  part  upon  wliich  th^  improvements  were,  to  one  John 
Hollis  for  §115  00,  and  a  mare  and  colt  valued  at  §45  00. 
Nathan  Rawlings  took  and  held  peaceable  possession  of 
the  land  conveyed  to  him  by  Neilin.  It  does  not  appear 
that  the  deed  from  Rawlings  to  Xeilin,  for  the  laud  in  dis- 
pute, had  been  made.  AVith  this  brief  statement  of  the 
material  facts  as  presented  by  the  evidence,  we  will  pro- 
ceed to  consider  tlie  law  of  the  case. 

The  contract,  as  made  by  the  parties  themselves,  aftwr 
Betting  forth  the  terms  upon  which  it  was  made  by  express 
provision,  furnishes  the  means  of  redress  in  case  either 
party  should  fail  to  comply  with  his  undertaking.  The  pa> 
ties  themselves,  thereby  agreed  upon  the  damages  to  be 
paid,  upon  a  failure  of  either  to  fulfil  his  part  of  tlie  cour- 
tract  iu  the  stipulation  of  forfeiture  of  fifty  dollare.  Tlve 
complaint  in  the  bill  is  that  Rawlings  had  failed  to  comply 
with  the  terms  of  his  contract,  in  not  having  executed  and 
delivered  a  deed  for  the  land  in  dispute,  as  by  his  agree- 
ment he  was  bound  to  do,  although  it  was  demanded  of  him 
by  Keilin.  The  fraud  complained  of  in  tlie  bill  relates  to 
tlie  execution  of  a  deed  by  Keilin  to  Nathan  Rawlings 
which  Xeilin  seeks  to  avoid,  upon  the  ground  that  he  was 
deceived  in  the  making  of  it;  tliat  he  never  made  a  volun- 
tary delivery  of  it,  and  that  he  had  not  acknowledged  it- 
There  is  no  attempt  in  the  bill  to  assail,  directly,  the  consid- 
eration of  the  contract  for  fraud.  From  the  testimony  in 
the  case  it  is  evident  that  the  title  to  the  land  in  dii^pute, 
was,  at  the  time  of  the  contract,  in  the  government  of  the 
United  States;  that  it  was  merely  '*  a  claim  "  of  which  Raw- 
lings claimed  to  be  possessor  or  owncT,  without  any  title  by 
purchase.  Tliis  tenure  is  often  uncertain.  Tlie  deed  of 
conveyance  which  he  stipulated  to  make  of  it  to  Xeilin,  was 
to  be  a  mere  quit  claim.  The  failure  on  his  part,  ta  make 
the  deed  as  agreed,  was  to  render  him  liable  to  pay  to 
Neilin  the  sum  of  $50  00.    As  the  consideration  is  not 
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impeached  for  fraud,  and  is  expressly  acknowledged  as 
cash  in  the  deed  of  conveyance  iironi  Neilin  to  Nathan 
Kawlings,  it  cannot  be  impeached  for  the  pm-pose  of  defeat- 
ing the  estate  thereby  granted,  in  the  manner  attempted  by 
the  grantor.  The  fraud  complained  of  by  him  is  the  refusal 
of  Kawlings  to  convey  as  stipulated  in  the  contract.  He 
doies  not  allege  in  his  bill,  nor  does  the  evidence  show  fraud 
in  such  a  manner  that  the  consideration  can  be  impeached 
and  the  deed  thereby  rendered  void.  The  evidence  goes  no 
further  than  to  &liow  that  the  timber  land  was  claimed  and 
lield  by  another  perpon  at  the  time  he  contracted  for  it  with 
Kawlings;  and  also,  that  Neilin  repudiated  the  deod  after 
ho  had  executed  it,  upon  asceiiiaining  that  it  was  made  to 
Nathan  Kawlings  instead  of  Benjamin.  Having  acknowl- 
edged tlie  consideration  of  the  deed  to  be  paid,  he  cannot 
be  porniitfed  to  contradict  that  fact  by  proof,  so  as  to  avoid 
his  own  solemn  act,  unless  by  competent  proof  of  fraud. 
Grout  v.  Townsend^  2  Denio,  339,  340;  Morse  Y.ShaUucJc, 
4  X.  II.,  421);  Lhoujht  v.  Pomeimj,  17  Mass.,  324,  325; 
JlcCWa  V.  Parmort  10  Wend.,  173. 

But  there  is  another  view  of  this  case  which  must  for- 
ever, in  a  court  of  Cliancery,  preclude  Neilin  fi-om  procur- 
ing tlie  decree  prayed  for  in  his  bill.  He  seeks  relief  here, 
when,  by  his  own  agreement  in  writing  with  Benjamin  S. 
Kawlings,  he,  by  express  terms,  has  chosen  and  provided  a 
remedy  at  common  law,  in  the  event  of  a  failure  on  the  part 
of  Kawlings  to  make  the  deed  of  conveyance  as  stipulated. 
The  sum  of  $50  was  fixed  as  the  forfeiture  in  damages, 
sljould  either  of  the  parties  fail  to  perform,  as  agreed  upon 
by  them.  This  stipulation  afforded  him  a  plain  remedy  at 
law,  for  the  wrong  Af  which  he  complains.  To  this  he  was 
legally  bound  to  resort.  lie  will  not  be  permitted  to  hold 
the  land  which  he  received  in  exchange  for  his,  by  the  con- 
tract, for  years,  then  sell  or  dispose  of  it  for  a  price,  and 
then  come  into  a  court  of  chancery,  and  procure  its  aid  in 
rescinding  his  contract  without  having,  within  a  reasonable 
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time,  first  o^red  to  place  the  other  party  in  staiu  quo^ 
The  evidence  shows  that  he  held  and  occupied  the  Nolan 
farm  improvements  for  two  years,  and  then  sold  them  ta 
one  John  Hollis  for  the  price  of  $160  00.  To  grant  the 
relief  sought  under  such  circumstances  would  be  to  contra- 
vene one  of  the  plainest  principles  of  equity.  lie  was 
bound  to  do  equity  on  his  part  by  restoring  the  considera- 
tion received  by  him  from  Rawliiifgs,  before  he  could  be 
relieved  in  a  court  of  equity.  The  consideration  which  he 
received  should  have  been  restored  within  a  reasonable 
time,  if  he  would  have  the  contract  rescinded  and  rendered 
void  in  equity.  On  this  point  his  case  is  signally  deficient 
He  cannot  be  allowed  to  avail  himself  of  the  benefit  of  the 
contract  and  then  call  successfully  upon  a  court  of  equity 
to  rescind  it.  "  It  is  a  rule  of  equity  jurisprudence  that  a 
contract  will  not  in  general  be  rescinded,  where  the  con- 
tracting parties  cannot  be  placed  in  the  identical  situation 
which  they  occupied,  an.d  cannot  be  made  to  stand  upon 
the  same  terms  which  existed  when  the  contract  was  made.*' 
Shaefer  v.  Sleade^  7  Black.  184;  Galloway^  Jr,  v.  Barr  and 
FouUy^  12  Ohio,  303;  Young^  et.  al.  v.  Isett^  Morris'  lowa^ 
469;  Masson  v  liooat^  1  Denio,  69. 

It  is  unnecessary  to  consider  the  points  made  and  tlie 
positions  assumed  relative  to  the  testimony,  as  the  com- 
plainant has  not  presented  such  a  case  as  entitles  liim  to 
relief  in  equity.'  We  merely  say  that  the  answer  of  the 
respondents  denies  the  material  allegations  of  the  bill,  and 
it  is  not  sustained  by  the  evidence. 

Decree  revereed. 

Wm.  £.  I/'ffingwell^  fur  appellants. 

Plati  Smith,  for  appelke* 
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Burton  v.  Burton. 

(n  slander  Torth  are  in  thein^clres  actionable,  if  bein^  true  tliey  would 

gnbjtfot  tilt'  party  charged  to  an  indictmeat  for  a  crimo  iuvulring  mural 

turpitude  or  iufanious  j)unishnient. 
Wlicre  the  dcclarati<»n  cliarj^ea  actionable  words  to  have  been  *'  published 

of,  and  concerniijg  the  plaintiff,"  it  is  not  necessary  to  allege  that  they 

were  spoken  in  the  presence  of  some  person. 

EuRoit  to  Diibuque  DUtrict  Court 

Oj)i?iio?i  hj  KiNNKY,  J.  The  plaintiff  in  error  sued  the 
defendant  in  an  action  on  the  case  for  slanderous  words 
spoken.  T}ie  declaration  charges  that  the  defendant  on  or 
about  the  SOth  day  of  June,  1850,  uttered  autl  published  in 
tlie  hearing  of  sundry  persons  tlie  following  false  and  slan- 
derous words  of,  and  concerning,  the  plaintiff,  to-wit:  "My 
a)w" — meaning  said  defendant's  cow — ^*died  last  night" 
That  damned  rascal  Bjb— moaning  plaintiff — poisoned 
her  last  night.  Bob  Burton — meaning  said  plaintiff — pois- 
(riied  my  cow  last  nigiit,  and  she  is  dead."  Thereby  mean- 
ing that  said  plaintilf  had  been  guilty  of  maliciously  kill- 
ing his,  defendant's,  cow.  The  second  count  in  the  decla^ 
Rtion  also  charges  that  in  July,  1850,  the  said  John  Burton, 
defendant  aforesaid,  did  utter  and  publish  the  following 
false  and  scandalous  words,  to-wit:  ''  He — meaning  the  said 
I'lfiintilf — stole  my  lead,  lioh — meaning  said  plaintift— 
Htole  my  lead '' — meaning  his,  said  defendant's,  lead.  The 
defendant  demurred  to  this  declaration,  and  for  special 
wiuse  of  demurrer  assigned  the  following:  1st.  The  words, 
in  manner  and  form  as  set  forth  in  the  first  count,  are  not 
actionable.  2d.  There  is  no  allegation  in  the  second  count 
that  the  words  alleged  to  have  been  spoken  by  the  defend- 
ant, were  spoken  in  the  presence  or  hearing  of  any  pei'son. 

The  decision  of  the  court  sustaining  the  demurrer  is 
3%6signed  for  error.    The  question  arising  under  the  first 
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oount  of  the  declaration  is,  were  the  words  charged  to  have 
been  spoken  by  the  defendant  actionable.  Bj  our  statute, 
if  a  person  maliciously,  wantonly,  wilfully,  or  unlawfully 
wounds,  dislipjures  or  destroys  any  horse,  ox,  steer,  bullock, 
cow,  heifer  or  calf,  he  is  liable  to  be  indicted,  fined  and 
imprisoned.  Rev.  Stat.  187,  §  16.  The  words  charged  to 
have  been  spoken  by  the  defendant  of  and  concerning  the 
plaintiff,  impute  to  him  a  crime  under  this  statute,  which, 
if  true,  is  pimishable  by  imprisonment  on  indictment  and 
conviction.  Much  uncertainty  has  existed  in  the  law  as  to 
when  words  in  themselves  are  actionable.  Various  and 
conflicting  decisions  are  to  be  found  on  this  subject.  But 
we  bcii'.no  the  true  rule,  by  which  to  test  whether  defama- 
tory words  are  actionable  per  se^  is  to  be  found  in  the  case 
ot*  Brooker  v.  Cojin,  5  John.  R  188.  In  this  case  it  is  held 
that  if  the  charge  being  true  will  subject  the  party  charged 
to  an  indictment,  for  a  crime  involving  moral  turpitude,  or 
subject  him  to  an  infamous  punishment,  then  the  words  will 
be  in  themselves  actionable. 

In  the  case  of  Widring  v.  Oyer^  13  John.  124,  the  court 
mention  with  approbation  the  rule  laid  down  in  5th  John, 
and  say,  "  the  words  were  clearly  actionable  witliin  the  rule 
laid  down  in  Brooker  v.  Coffin^  which  we  consider  as  afford- 
ing the  best  criterion  for  determining  whether  words  spoken 
are  actionable  or  not.  In  the  case  of  Van  Ness  v.  llamil- 
son  19  John.  349,  the  same  doctiine  is  maintained.  And  in 
a  much  later  case,  that  of  Young  v.  Miller^  3  Hill,  the  rule 
a£  laid  down  in  the  case  oi  Brooker  v.  Coffin  is  repeated 
and  followed,  and  a  number  of  authorities  in  support  of  it, 
dted.  In  all  of  these  cases  the  court  went  upon  the  ground- 
that  the  words  imputed  a  crime  ^  involving  moral  turpi- 
tude," and  for  which  the  offender  might  be  proceeded 
against  by  indictment.  Governed  by  this  well  defined  rule, 
we  have  no  difficulty  in  coming  to  a  satisfactory  conclusion 
in  relation  to  the  first  count  in  the  declaration.     The 
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plaintiff  is  charged  with  kaving  poisoned  the  defendant's  cow 
whereby  she  died.  This  is  not  only  an  indictable  offenseti 
but  also  imputes  to  the  plaintiff  a  degree  of  moral  torpid- 
tnde  which  woulcl  render  him  disgraceful  and  morallj 
in&mous  in  the  estimation  of  all  worthy  neighbovsand  dti- 
zens.  There  is  more  moral  turpitude  exhibited  in  the  com- 
mission of  a  crime  of  this  kind,  than  in  one  of  a  higher 
Ugal  grade,  and  hence  the  accusation  of  it  may  render  a 
anan  more  in&mous  in  the  estimation  of  the  public. 

Homicide  may  be  committed  in  the  heat  of  sudden  pas- 
sion. Larceny  from  some  supposed  imperious  call  of 
xiature.  Perjury  for  the  sake  of  shielding  some  friend  from 
merited  punishment  And  in  this  higher  grade  of  legal 
crimes,  many  circumstances  may  exist  as  palliations  of 
moral  guilt  in  the  public  mind;  but  no  dro^mstances  can 
possibly  eortenuate  the  moral  turpitude  of  that  wretch  who 
will  poison  his  neighbor's  horse  or  cow.  The  crfme  charged 
in  the  first  count  being  indictable,  and  involving  moral 
guilty  the  words  per  se  were  actioi&able;  consequently  the 
count  was  a  good  one,  and  the  demurrer  to  it  should  not 
have  been  sustained.  It  is  admitted  that  the  words  in  the 
second  count  are  actionable,  but  it  is  contended  that  the 
plaintiff  should  allege  the  words  to  have  been  epoken  xa 
the  presence  of  some  person. 

The  count  charges  that  the  defendant  uttered  and  pub- 
lished of  and  concermng  the  plaintiff,  that  he,  the  plaintifi^ 
stole  his,  the  defendasit's,  lead.  The  defendant  might  have 
uttered  the  defamatory  words  in  secret^  but  we  ai:e  at  a  loss 
to  know  how  he  could  have  published  them  unless  he  did 
80  to,  or  in  the  presence  of  some  one  or  more  persons. 
Publishing  ia  defined,  by  an  able  lexicographer,  to  be, 
«  making  known,  divulging,  proclaiming."  The  very  charge 
of  publishing  presupposes  public  utterance,  and  the  addip 
tional  allegation  that  the  words  were  published  in  the  pres^ 
ence  of  divers  persons^  would  have  been  surplusage.    The 
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ooimt  is  good  and  the  dQmnrrer  should  have  been  overraled. 

Judgment  reversed. 

Oeo.K  NightengdU  and  T.  S.  cfe  D.  S.  WUsm  for  plain- 
tiff  in  earror. 

P.  diJ^  M.  Smithy  for  defendant 


Beebe,  et  al,  v.  Sogers,  et  ul. 

Wbere  money  was  paid,  upon  the  draft  of  one  of  three  partners,  l>nt  pail 
ftnd  n5ied  on  joiut  account  fur  the  benefit  of  the  firm,  held  that  auch 
advance  might  be  recovered  as  an  item  in  account  against  the  firm. 

Eeror  to  Clinton  District  Court. 

Opinion  ly  Greene,  J.  A«6umpsit  by  defendants  in 
jrror,  as  surviving  partners  of  the  firm  of  A.  Eogers  dk  Co., 
tor  charges,  commissions  and  advances  made  by  them  to 
J.  W.  Beebe  and  W.  A.  &  J.  E.  Davidson.  Cause  submit- 
ted to  a  jury,  and  a  verdict  returned  of  f  717  67  for  the 
plaintiffs  below. 

As  the  account  upon  which  judgment  was  rendered  was 
in  part,  sustained  by  a  written  agreement  made  by  Beebe 
and  the  said  Davidson,  we  will  briefly  state  its  substance. 
The  agreement  was  executed  at  Davenport,  Iowa,  January 
15th,  1849,  and  stipulated  that  the  Davidsons  shouM  pmv 
chase,  on  joint  account  with  Beebe,  good  wheat,  amounting 
to  not  over  thirty  thousand  bushels,  at  prices  not  exceeding 
fifty-five  cents  per  bushel,  to  be  delivered  to  steamboats  at 
good  shipping  points  on  the  Mississippi  river.  The  David- 
sons  were  to  purchase  the  wheat  as  much  below  the  maximom 
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price  as  possible,  and  to  manage  the  business,  the  sacking 
and  the  shipping  with  economy,  and  without  charge.    They 
were  to  share  in  the  profits  and  be  responsible  for  one  half 
of  the  losses,  and  bear  one  half  of  the  expenses  and  liabil- 
ities arising  from  the  speculation.    Beebe,  on  his  part,  was 
to  furnish  letters  of  credit  from  good  houses  in  St.  Louis, 
authorizing  drafts  of  said  Davidsons  to  an  amount  equal  to 
twenty-five  cents  per  bushel  on  purchases,  as  needed  in 
payment  for  wheat,  and  tlie  balance  to  be  drawn  for  on 
shipment  of  wheat  by  forwarding  bills  of  lading  or  ware- 
house receipts,  with  the  drafts.    Tlie  agreement  also  stipula- 
ted that  a  contract  made  between  the  parties  in  the  fall  of 
18i8,  should  be  cancelled,  and  the  wheat  purchased  under 
it  then  on  hand,  should  be  put  in  at  cost  to  the  new^  joint 
account;  and  the  sum  of  three  hundred  dollars  paid  by 
Beebe  to  the  Davidsons  in  the  fall  of  1848,  should  be 
applied  to  wheat  purchases  under  new  arrangement;  and 
that  a  certain  letter  of  credit  forwarded  by  Beebe  to  tliem 
upon  Alfred  llogers  &  Co.,  of  St.  LouiR,  should,  in  like 
manner,  be  used  and  applied  in  joint  operation,  and  that 
the  interest  paid  for  money,  exchange  on  drafts,  and  com- 
mission on  sales  of  wheat,   should  be  charged  to  joint 
account.     Under  this  arrangement  wheat  was  shipped  to 
A.  Rogers  &  Co.,  and  cash  advanced  by  them  to  said  Beebe 
and  Davidsons,  on  which  A.  Eogere  &  Co.,  claimed  a  bal- 
ance of  $1093  25.    In  the  bill  of  particulars,  filed  by  tlie 
plaintiff  below,  there  is  an  item  of  one  thousand  dollars  for 
cash  paid  on  their  drafts  in  favor  of  Mcllvane  &  Ifapper. 
This  draft  was  drawn  by  Beebe.    The  propriety  of  this 
charge  is  the  principal  question  to  be  decided  iij  this  case. 
It  is  contended  tliat  as  this  draft  was  drawn  by  Beebe  alone, 
the  partnership  formed  by  the  agreement  referred  to,  could 
not  be  made  liable,  as  their  name  does  not  appear  upon 
any  part  of  the  bill.    This  doctrine  would  be  appropriate 
if  the  recovery  in  this  case  was  sought  upon  the  bill  or 
draft  specially.    But  this  action  is  not  upon  the.  draft,  nor 
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b  the  draft  referred  to  in  the  declaration  or  sought  to  be 
dnforced  against  the  defendants.  As  the  draft  was  npon 
the  plaintifis,  and  was  paid  by  them,  it  was  virtually  can- 
celled. It  had  performed  its  office;  it  had  been  paid  and 
Cbnld  not  be  again  enforced.  But  as  the  money  was  paid 
by  the  order  of  Beebe  alone,  the  question  arises,  how  could 
the  Davidsons  be  held  accountable  for  the  amount  paid! 
It  appears  by  the  bill  of  exceptions  that  tlie  money  raised 
an  the  draft  was  for  the  use  of  the  defendants  below,  as  part- 
ners, and  that  the  Davidsons  knew  it  was  so  drawn;  that 
there  had  been  at  least  one  similar  transaction  between  the 
parties  charged  in  plaintiff's  account,  and  that  Beebe  had, 
ms  one  of  the  partners,  acknowledged  the  correctness  of 
the  plaintiff's  account.  The  facts  in  the  case,  we  think,  suf* 
fident'y  show  that  the  draft  was  taken  up  by  the  plaintifTg 
on  the  joint  credit  of  the  defendants,  and  that  the  proceeds 
of  it  went  to  their  joint  account  and  benefit  in  purchasing 
wheat  The  thousand  dollars  must  be  considered  as  funds 
In  the  hands  of  A.  Edwards  &  Co.,  received  on  wheat  ship- 
ped to  them,  by  Beebe  &  Davidsons;  or  as  money  advanced 
to  aid  them  in  their  wheat  operations.  Tlie  fact  that  money 
was  drawn  upon  the  order  of  Beebe  alone  cannot  relieve 
the  Davidsons  from  their  liability,  if  the  funds  were  drawn 
md  used  for  their  mutual  benefit,  and  on  joint  account; 
especially  where  the  action  is  not  upon  the  order,  but  upon 
the  account  for  money  advanced  to  defendants  jointly,  as  in 
this  case.  The  instructions  given  by  the  court  below,  appear 
to  liave  been  substantially  confonnable  to  this  doctrine. 
We,  therefore,  think  that  the  judgment  should  not  be  dis- 
turbed. 

Judgment  aflirn.ed. 

P,  c6  J.  M.  I^with^  for  phiintilTs  in  errcr, 

Z.  Clarh  for  defendant. 
21 
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To  avoid  the  statute  of  limitations  hy  proof  of  a  new  promise,  the  proof 
must  be  clear  and  explicit,  and  the  new  promise,  as  a  new  cause  of  action, 
must  be  unequivocal  and  determinate. 

A  promise  to  pay  a  debt  in  land,  under  circumstances  which  would  leave 
the  impression  that  the  promise  was  made  to  avoid  litigation  And  trou- 
ble, and  not  to  acknowledge  a  subsisting  indebtedness,  will  not  remoT* 
the  limitation  bar. 

Error  to  JaoJcson  District  Court, 

Opinion  hy  Kinney,  J.  Suit  brought  on  a  promissory 
note.  Declaration  in  the  usual  form.  Plea  non-assumpsit, 
and  also  the  statute  of  limitation.  Replication,  setting  up  a 
new  promise  within  six  years  before  the  commencement  of 
the  suit;  upon  which  the  defendant  takes  issue.  Cause  sub- 
mitted to  the  court,  and  judgment  for  the  defendant.  The 
testimony  embodied  in  the  bill  of  exceptions  is  the  follow- 
ing: The  defendant,  on  more  than  one  occasion,  offered  to. 
pay  the  debt  in  land,  and  at  one  time  oftered  land  and  fifcy 
dollars.  All  these  offers  were  within  six  years,  and  from 
tlie  testimony,  the  court  state  the  impression  npon  his  mind 
was,  that  the  offers  were  made  to  avoid  trouble.  This  was 
all  the  testimony;  npon  which  the  court  decided  that  the  tes- 
timony Avas  not  sufficient  to  constitute  a  new  promise,  to 
take  the  case  out  of  the  statute. 

According  to  the  current  of  anthorities,  and  tho  great 
preponderance  of  modern  decisions,  the  court  decided  cor- 
rectly. 

Formerly  the  courts  were  inclined  to  view  the  statute  of 
limitation  with  gi'cat  disfavor.  For  a  time  the  American 
decisions  were  against  a  liberal  application  of  the  statute, 
but  the  tending,  especially  since  the  leading  case  of  BiU  v. 
Morrison^  1  Peters  351,  has  been  to  carry  into  effect  the 
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real  object  of  die  statute,  and  make  it  what  it  was  intended 
to  be,  empliatically  a  statute  of  repose. 

In  the  case  above  referred  to,  Judge Storj  sayst  "It  is  a 
wise  and  beneficial  law,  not  designed  merely  to  raise  a 
presumption  of  payment  of  a  just  debt  from  hij^se  of  time, 
but  to  afford  security  against  stafe  demands,  after  the  true 
state  of  the  transaction  may  have  been  forgotten,  or  incap- 
Me  of  explanation,  by  reason  of  the  death  or  removal  of 

^'witnesses.  It  lias  a  manifest  tendency  to  produce  speedy 
settlement  of  accounts,  and  to  suppress  those  prejudices 
which  may  rise  up  at  a  distance  of  time  and  baffle  every 
honest  effort  to  counteract  or  overcome  them." 

Such  were  the  views  entertained  by  the  supreme  court  of 
the  United  States  in  regard  to  this  statute,  which  nearly  up 

jto  that  time  met  with  little  favor  at  the  hands  of  the  courts. 
To  plead  it,  was  considered  dislionest,  and  to  enforce  it,  that 
the  couils  were  but  lending  tliemselves  to  prevent  a  creditor 
from  obtaining  a  just  debt.  But  for  many  years  there  has 
been  great  uniformity  in  the  decisions;  the  courts  univers- 

,uliy  iVgarding  it  as  a  statute  of  repose,  hnd^ extremely  care- 
ful hovr  they  let  in  evidence  alivnde  to  defeat  its  purposes. 
In  the  case  of  Bangs  v.  Tlafl^  2  Pick.  308,  it  was  held, 
that  to  take  a  case  out  of  the  statute,  there  must  be  an 
unqualified  acknowledgment,  not  only  of  the  debt  as  origi- 
nally due,  but  that  it  continues  so;  and  if  there  has  been  a 
conditional  promise,  that  the  condition  has  been  performed. 
And  in  the  case  of  Sands  v.  GehUm^  Mr.  Chief  Justice 
Spencer,  in  delivering  the  opinion  of  the  court,  said:  "  that 
if  at  the  time  of  the  acknowledgment  of  the  existence  of 
tlie  debt,  such  acknowledgment  is  qualified  in  a  way  to  repel 
tlie  presumption  of  a  promise  to  pay,  it  will  not  be  evidence 
of  a  promise  suthcient  to  i-evive  the  debt,  and  take  it  out 
of  the  statute.  In  the  case  of  ClernenUon  v.  Williams^  8 
Cranch.  72,  the  supreme  court  say:  ''  that  the  statute  of  lim- 
itation wias  entitled  to  the  same  respect  with  other  statutes^ 
and  ought'j;j<^t,jjto  bo  explained  away."     In  that  case  an 


324  DUBUQUE,    JULY,    1851. 

Chambers  v.  Garland* 

attempt  was  made  to  charge  a  partnership*  by  an  acknowl- 
edgement made,  after  its  dissolution,  by  one  of  tlie  partners 
when  an  account  was  presented  to  him  that  the  account  was 
due,  and  he  supposed  it  had  been  paid  by  the  other  partner; 
but  he  had  not  paid  it  himself,  and  did  not  know  of  its 
being  ever  paid.  It  was  held  that  this  was  not  sutiicient 
acknowledgment  to  take  the  case  out  of  the  statute.  The 
chief  justice  in  delivering  the  opinion  of  the  court  said:  In 
this  case  there  is  no  promise,  conditional  or  unconditional, 
but  a  simple  acknowledgment;  this  acknowledgment  goes 
to  to  the  original  justice  of  the  account;  but  this  is  not 
enough.  It  is  not  sufficient  to  take  the  case  out  of  th  e  act, 
that  the  claim  should  be  proved,  or  be  acknowledged  to  have 
been  originally  just;  the  acknov^-ledgment  must  go  to  the  fact 
that  it  is  still  due.  In  the  case  of  WcUcl  t.  JSussard^  11 
Wheat.  809,  the  court  expressly  held,  that  an  acknowledg- 
ment, which  will  revive  the  original  cause  of  action,  must 
be  unqualified  and  unconditional;  it  must  show  positively 
that  the  debt  is  due  in  whplo,  or  in  part.  If  it  be  connected 
with  circumstances  which  in  anv  manner  affect  tiie  claim, 
or  if  it  be  conditional,  it  may  amount  to  a  new  assumpsit, 
for  which  the  old  debt  is  a  sufficient  consideration;  or  if  it 
be  construed  to  revive  the  original  debt  that  revival  is  con- 
ditional, and  the  performance  of  the  condition,  or  a  readi- 
ness to  perform,  must  be  shown. 

In  liell  V.  Jiowlaiid^  Uardins  E,  SOI,  a  leading  case 
in  Kentucky,  the  defendant  made  an  acknowledgment 
that  he  had  once  owed  the  plaintiff,  but  he  supposed  hid 
brother  had  paid  it  in  Virginia,  where  the  original  trans- 
action took  place,  in  the  year  1785,  but  if  his  brother  had 
not  paid  it  he  owed  it  yet.  The  court  held,  that  the  * 
acknowledgment  was  not  sufficient  to  take  the  cr»se  out  of 
the  statute,  that  the  defendant  was  not  bound  to  prove  that 
his  brother  had  not  paid  the  debt;  that  the  law  would  imply 
a  promise  only  when  the  party  ought  to  promise;  and  that 
the  defendant  ought  not  to  have  promised,  under  the 
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circuinstATices  of  that  case,  to  pay  a  debt  which  he  supposed 
to  be  paid.    The  court  say,  "  upon  the  whole  we  are  of  the 
opinion  that  the  only  safe  rule  that  can  be  adopted  capable 
of  any  reasonable  certainty,  is,  that  in  order  to  take  the  case 
out  of  tlie  statute  of  limitatioas,  an  cxpreu  acknowledgment 
of  the  debt,  as  a  debt  due  at  the  time,  coupled  with  the  original 
consideration,  or  an  express  promise  to  pay,  must  be  proved 
to  liave  been  made  within  tlie  time  prescribe  by  the  stafc- 
ate."    Soe  also  ITarriwn  v.  Haudliiy^  1   IJibb.  443.    The 
plaintiiT  to  take  the  case  out  of  the  statute,  produced  a  witr 
ness  who  swore  that  some  time  in  May  or  June,  1796,  he 
presented  an  account  to  II., — tlie  defendant — amounting  to 
£J50  or  £260,  that  II.  objected  to  certain  articles  in  said 
account;  and  after  the  said  articles  were  stricken  out,  IL 
then  acknowledged ^that  it  wiis  all  riglit.    Mr,  Chief  Justice 
liibb,  ia  delivering  the  opinion,  said:    "The  acknowledge 
ment  from  which  the  law  is  to  raise  a  promise  contrary  to 
tlie  provisions  of  the  Btatute,  must  be  clear  and  express, 
wheiie  the  mind  is  brought  directly  to  the  point,  debt  or  no 
debt,  at  the  present  time,  not  wliether  tlie  debt  was  once  an 
existing  debt    Whore  the  limitation  has  run  to  get  clear  of 
it,  the  whole  burthen  of  proof  is  thrown  on  the  plaintiff,  to 
prove  a  good  and  subsisting  debt,  and  a  promise  to  pay  with- 
in th3  period  prescribed  to  his  action.    Tlie  acknowledgmenl 
of  H.  docs  not  coiuj  up  to  this  requisition.    There  was  no 
express  promise  to  pay,  there  was  no  express  acknowledg- 
ment of  a  then  existing  debt.,  there  was  no  assent  to  pay.'* 
There  are  strong  cases  in  Kentucky,  but  they  are  quoted 
with  approbation   by  the  supreme  court  of  the  United 
States,  in  the  celebrated  case  of  Bdl  v.  Morrhon^  before 
cited.    Whenever,  therefore,  the  bar  of  the  sttitute  is  sought 
to  be  removed  by  proof  of  a  new  promise,  the  promise  as  a 
new  cause  of  action  ought  to  be  proved  in  a  clear  and 
explicit  manner,  and  be  in  terms  unequivocal  and  determ- 
inate.    Camhridge   r.  Ilohart^  10  Pick.  232;  Gardner  v. 
Tudor ^  8  Pick.  200,  Bangs  v.  Ilall^  2  Pick,  368;  2  GreenL 
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Ev.  §  440.  Such  acknowledgment  ought  to  contain  an 
unqualified  and  direct  admission  of  a  present  subsisting 
debt,  which  the  party  i^  liable  and  willing  to  pay.  If  there 
be  accompanying  circumstances,  which  repel  the  presump- 
tion of  a  promise,  or  intention  to  pay,  or  if  the  expression 
be  equivocal,  vague  and  indeterminate,  leading  to  no  certain 
conclusion,  but  at  best  to  probable  inferences,  which  may 
affect  different  minds  in  different  ways,  it  has  been  held 
that  they  ought  not  to  go  to  a  jury  as  evidence  of  a  new 
promise  to  revive  the  cause  of  action.  Angel  ou  limita- 
tions, Cli.  21.  St:nU(m  v.  Stanton,  2  N.  II.  42G;  Ventres,  v. 
SJiaio,  14  X.  11.  422;  Jmus  v.  2loor€,  2  Binn.  573;  Perhj 
V.  Little,  2  Greenl.  1)7;  Porter  v.  /////,  4  Groenl.  41;  MiUs 
T.  Moody,  3  S.  and  R.  211;  Rvh^rt  v.  Wlhon,  12  S.  and  R. 
307;  Purdii  v.  Austin^  3  Wend.  187;  Bm^h  v.  Barnard^  S 
John.  R  407. 

We  lay  it  down  h\  short,  as  t!u>  establisliod  doctrine  of 
the  books,  that  it  is  nocessary,  in  or«K  r  to  remove  the  bar 
of  the  statute,  tliat  there  must  be  an  acknowletlgment  of  a 
subsisting  iudcbtediK'Ss,  coupled  witli  a  promises  to  i)ny;  or 
with  such  circumstances,  from  wliich  a  promist*  to  })ay 
would  natiUMlly  and  iiTesistably  be  i?]}])lied.  Witli  these 
guides  before  us,  we  have  no  <iilii(;u]ty  in  coming  to  a  satis- 
iactory  conclusion  in  thi,^  cas-j.  Here  is  no  proof  of  acknowl- 
edged iiidcl)tedness  no  offer  to  ])ay,  except  on  condition  that 
the  plaintiff  would  take  land;  no  evidence  that  the  ]Maint.itf 
was  willing  to  comply  with  that  condition,  or  that  ho 
demanded  the  land,  or  the  land  and  fifty  di>llars;  in  a  word, 
the  plaintiff  has  not  brought  his  case  within  any  of  the  prin- 
ciples laid  down,  or  the  authorities  cited.  Tiie  debt  was 
dead  in  law.  It  had  no  vitality  or  legal  existence.  It  was 
in  the  eyes  of  the  law  paid,  and  the  debtor  entirely  dis- 
charged. He  was  absolved  from  payment,  and  nothing  but 
his  own  admission  and  promise  could  revive  the  original 
action.  He  made  no  such  admission,  gave  no  such  prom- 
ise.   For  ought  that  appears,  he  made  the  offer  of  land  to 
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avoid  litigation  and  trouble,  and  this  appears  to  have  been 
the  impression  made  upon  the  mind  of  the  court  who  was 
acting  as  a  jury  in  trying  the  facts.  Wi3  think  the  judg- 
ment of  the  court  ought  not  to  be  disturbed.       • 

Judgment  affirmed. 

/?.  F.  JSpurr  and  PlaU  Smithy  for  plaintiff  in  error. 

Van  JI.  Iliggina  and  T.  >&  cfe  i? .  S.  Wilson^  for  defendant. 


Barton  v.  Faiiekit. 

B,  sold  h)  F.  a  horse  which  had  been  stolen  by  R.,  and  falcon  from  F.  by 

the  owner;  held  that  F.  could  recover  in  assumpsit  the  price  paid  ior  the 

horse«  even  if  the  tliicf  had  not  been  tried. 
£n  the  sale  of  chattels  where  the  seller  had  pos?ession.  the  law  implies  a 

a  warranty  of  title,  and  a  promise  to  refund  is  implied,  if  he  did  not  own 

the  property  sold. 

f]RR0R  to  Delaicare  District  Court. 

Opinif  n  hy  Greene,  J.  This  was  an  action  of  assiimp* 
sit  commenced  by  John  Falierty  against  Isaac  Barton,  to 
recover  back  the  purchase  money  of  a  stolen  horse.  Ey  an 
agreement  before  this  court,  it  is  admitted  that  tlie  plaintiff 
in  the  court  below  proved  that  Barton  sold  liim  the  horse 
in  June,  184:9,  and  that  soon  after  the  horse  was  taken  from 
Faherty  by  one  Kose,  from  whom  he  was  proved  to  have 
been  stolen;  that  Faherty  paid  Barton  sixty-five  dollars  for 
I  he  horse,  and  that,  although  B.  stole  the  horse,  he  had  not 
been  convicted  or  acquitted  of  such  stealing.  Under  this 
state  of  facts  it  was  decided,  by  the  court  below,  that  the 
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plaintiff  might  recover  the  value  of  the  horse  in  this  action. 
It  is  now  claimed  that  the  decision  below  is  erroneous; 
that  the  jlaintiff  could  not  recover  until  the  defendant  had 
been  triOT  for  the  felony;  and  that  assumpsit  will  not  lie^ 
even  if  the  plaintiff  could  recover  in  the  proper  action* 
In  support  of  this  position  it  is  assumed  that  a  felony  can- 
not be  made  the  foundation  of  a  civil  action.  But  is  a  fel* 
ony  made  the  foimdation  of  this  action!  It  appears  that 
Barton  sold  Faherty  a  horse  to  which  he  had  no  title.  In 
every  sale  of  chattels,  where  the  seller  has  possession  of 
the  articles  and  he  sells  as  his  own  and  not  as  agent  tor 
another,  tlie  law  implies  a  warranty  of  title.  Com.  on  CorL 
145;  aTBlack.  Com.  165;  2  Kent.  478:  Defreeze  v.  Truwper^ 
1  John.  274.  The  law  is  equally  well  settled  that  the  pu> 
chaser  may  have  a  satisfaction  from  the  seller  if  the  titlo 
proves  deficient. 

In  this  case,  when  Barton  received  the  money  a  promise 
was  implied  in  law,  that  if  he  gave  Faherty  a  horse  to 
which  he  had  no  title  that  he  would  refund  the  money.  It 
appears  that  Barton  liad  no  title  to  the  horse,  and  that  the 
true  owner  established  his  right  to  the  horse  and  toot  him 
from  FalieKy;  hence  Faherty  could  recover  the  purchase 
money  in  assumpsit  on  Barton's  implied  promise.  This 
civil  action  then  is  not  founded  upon  a  felony,  but  upon  a 
transaction  in  which  the  defendant  received  money,  from 
the  plaintitf,  for  a  horee  to  which  the  defendant  had  notitla. 
The  action  is  not  commenced  for  the  value  of  the  horse  by 
the  owner  against  the  thief,  but  it  is  by  a  third  party,  to 
recover  money  which  had  been  received  from  him  without 
consideration. 

But  under  the  statute  of  this  state — ^Rev.  St.  175,  §  48 — 
a  person  losing  property  by  larceny,  robbery,  or  burglary 
may  maintain  his  action  against  the  telon  oi^  against  anj 
person  in  whose  possession  the  same  may  be  found.  Mar 
not  a  third  person  then,  with  much  greater  propriety,  bring 
suit  against  the  felon,  not  for  stealing  the  horse,  but  for 
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having  received  from  him  money  for  a  horso  to  which  the 
felon  had  no  title.  This  action  cannot  bo  regarded  as 
merged  in  the  felony  becauso  it  is  not  founded  upon  the  felo- 
nious act,  but  upon  a  subsoquent  and  separate  transaction. 
Hence  the  English  authorities  cited  by  counsel  are  nol 
applicable  to  this  case.  But  the  doctrine  is  not  recognized 
in  England  to  the  extent  claimed  by  counsel;  it  is  merolv 
regarded  by  the  English  juilges  as  against  the  policy  of  th« 
law  to  permit  a  party  who  hj\s  suffjrjd  by  the  crime  of 
another,  to  seek  his  remedy  in  a  civil  action,  because  hia 
would  be  the  less  ready  to  brin::^  the  ofTender  to  justica. 
But  this  policy  is  not  recognized  by  the  laws  of  Iowa.  Wn 
can  find  no  American  authority  that  would  prohibit  a  party 
from  his  remedy  by  civil  action,  for  an  injury  occasioned  by 
the  crime  of  another.  Boardmm  v.  Gore,  15  Mass,  331. 
Where  the  felony  is  punishable  with  de.ith,  there  is  som« 
reason  why  the  felon  should  not  be  sued  in  a  civil  action 
until  after  acquittal  or  pardon,  for  if  convic^ed  he  might  bo 
executed  and  on  the  principle  that  all  felonies  include  a 
trespass,  the  action  would  die  with  him.  But,  we  think,  no 
good  reason  can  be  suggested  why  an  injured  party  may 
not  have  an  action  for  his  damages  where  the  wrong  doer 
is  living. 

AVe  conclude,  then,  that  the  court  below  correctly  decided 
that  the  plaintiff  might  recover  the  value  of  tlie  horse  in 
this  action. 

Judgment  affirmed# 
T.  S.  Wilson  and  P.  Sinith^  for  plaintiff  in  error. 
T.  Davis  and  F.  E.  BUsell,  for  defendant. 
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Malony,  et.  al.  v.  Bourne. 

It  ifl  error  to  ortlcr  execution  on  scire  faeiat  against  a  person  who  is  soC 
luadc  a  i)arty  to  tbe  proceeding. 

Erkor  to  Clinton  District  Court. 

Opinion  hy  Kinney,  J.    Bourne  recovered  judgment  in 
tlie  district  court,  ar!:ainst  David  Sleator  and  Aimes,  his 
surety  on  ai)i)eal.     Before  the  judgment  was  satisfied  Slea- 
tor died  intestate,  and  letters  of  administration  were  granted 
to  Lawrence  lltilony.     A  scire  facias  was  issued  against 
the  administrator,  to  show  cause  why  Bourne  should  not 
liiive  execution  of  the  goods  and  chattels  of  Sleator  in  the 
liandfi  of  Malony,  yet  to  be  administered.    The  so  ire  facias 
was  demurred  to,  and  the  demurrer  overruled  by  the  court, 
and  judgiurnt  rendeivd  against  Malony,  the  administrator 
of  SleiUor,  M'ith  the  proviso  that  no  execution  should  issue 
agjiiiitrt  Sieator's   otate,  ''but  that  the  plaintiff  should 
have  exeentiun  r.gaiust  tlio  survivor  Aimes.     AVe  see  no 
error  in  this  juJ«j^uient  against  tlie  ad^iinistrator  of  which 
he  could  take  jid vantage.     The  ]>it»ceeding  against  him  by 
S'-ire  fcriifs  \yu^  aulhorizecl  by  the  statute,  and  judgment 
was  ]roiH  rly  rtiiderid  against  iiim  as  the  administrator  of 
81eiitor.     But  we  tliink  the  court  ought  not  to  have  awarded 
execution  agniiist.  Ainus.     He  was  not  before  the  e<»ui*t. 
He  Vv'iis  not  joined  in  the  writ,  and  the  court  had  no  Juris- 
diction over   him  in   the   proceedings  then  before  them. 
True,  Aimes  was  surety  in  the  a])peal  for  Sleator,   ami 
]jt)urne  had  a  right  to  proceed  against  his  property  on  tJie 
ju<lgment  vrhirh  he  luid  recovered,  but  this  fact  did  not  jus- 
tify the  court  in  awarding  execution  when  he  was  not  a 
jmriy  to  the  i)roceeding8  then  pending. 

The  judgment,  therefore,  Rgainst  Malony,  administrator, 


SUPREME    COURT    CASES.  831 

McDauiel  v.  Plumbe. 

is  affirmed,  and  the  award  of  execution  against  Aimea 
reversed. 

W.  JS,  Lpffingwell^i  for  plaintiff  in  error. 

P.  Smithy  for  defendant. 


McDaniel  v.  PLUAmK. 

A  V\\\  of  discovery  is  subject  to  equity  jurisdiction  only,  aud  cnnnot  com« 
up  for  conoction  of  error  at  Jaw. 

ERRoii  to  DuhiKjHc  Dhfrid  Court. 

Opinion  1  [j  GiiEKNK,  J.  As?umppit  on  a  i)roiiii8ory  note. 
Plea,  ni>n-ji.^Hnnip8it,  and  want  of  c(»nsideration.  Jiidument 
for  the  ])laintiil. 

So  fcir  as  the  record  disclopes  the  proceed ings  at  law  we 
can  see  no  error  in  tlu-ni.  Bvit  it  is  alle/.^e(l  tluit  a  MU  of 
discovery  was  tili^<l  hy  the  defendant  to  enable  him  to  ^ecure 
evidence  in  support  of  his  j)lea  ot*  no  consideration;  that 
tho  court  disiiiis^ied  this  hill  and  thenhy  conr.nitUMl  error. 
A  l)ill  of  discovery  could  only  be  entertained  on  the  clian- 
cery  side  of  the  court;  consequently,  a  decision  u])on  the 
bill  conld  be  adjusted  by  aj)peal  to  this  court,  "lait  could  not 
bo  brou;j:ht  \\w  v»'rlt  of  error  and  corrected  as  a  })roceediiij; 
at  law.  Corisfit'.itiv»n,  Art.  0.  §  ?>\  2IrPoJand  \,  I  Uzpat- 
r*cl\  1  G.  Greene.  .543. 

As  no  error  is  alliirinatively  shown  by  the  record  in  this 
case,  tlie  judgn^ent  below  must  be  attirnied. 

.Tndgment  affirmed. 

T.  S.  Wilson  and  P.  Smithy  for  plaintilf  in  error. 

T-  DaviH  and  F.  K  Blssitl^  for  defendant. 
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Lyon  v.  Sandkrs. 

parties  may  hy  agreement  submit  a  matter  in  dispute  to  the  decision  of  a 
JuAticc  of  the  j»eace,  and  waive  the  ria:at  of  appeal. 

Error  to  Dubujue  District  Court. 

Opinion  hj  Greenk,  tT.  A  matter  in  dispute  between 
Oreon  Lyon  and  E.  E.  Sanders  was  submitted  by  agrce^ 
menf,  to  the  decision  of  a  justice  of  the  peace.  The  agreo- 
mcnt  stipulated  that  the  justice  shouUl  enter  his  decision  a« 
a  judgment  in  his  docket,  upon  which  e.xecution  should 
Usue  without  any  appeal  or  stay  of  execution.  A  judg^ 
ment  was  rendered  in  favor  of  Sanders  for  the  siim  of 
twenty-three  dollars.  Lyon  tliercupon  took  an  appeal  to 
tlie  district  court,  where  Sanders  moved  to  dismiss  tha 
appeal,  on  the  ground  that  the  defendant  had  waived  his 
right  to  appeal  by  agreement  in  writing.  This  motion  wa« 
sustained. 

It  is  now  contended  that  the  decision  helow  ieerroneone; 
that  an  agreement  not  to  a])peal  is  not  blading;  and  that  a 
party  cannot  waive  an  advantage  given  to  him  by  law. 
The  statute  relied  upon  in  support  of  this  position  provide! 
that,  '*any  person  aggrieved  by  any  judgment  or  decision 
of  a  justice  of  the  peace  may,  in  person  or  by  his  agent, 
make  his  apj^eal  therefrom  to  the  discrict  court,"  &c.  Rev, 
Stat.  33y,  §  1.  Under  this  section  it  is  clear  that  any  per- 
son aggriev(;d  may  appeal  from  any  decision  of  a  justice; 
but  it  does  not  follow  that  a  party  cannot,  by  agreement, 
relinquish  or  abandon  this  right.,  either  before  or  after  the 
<leci»ioa  is  made.  Because  a  party  has  a  right  to  an  appeal 
It  does  not,  tlierefore,  follow  that  he  viust  appeal,  or  that  h« 
cannot  waive  t!ie  right. 

In  this  case  the  parties  mutually  agreed  to  submit  their 
cause  to  a  certain  justice,  with  the  express  stij^ulation  ia 
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writing  that  the  decision  should  be  final,  and  that  neither 
party  should  appeal-  The  conditions  and  restrictions  we» 
mutual,  and  applied  with  equal  force  to  both  parties 
Where  parties  thus  fairly  agree  to  waive  all  right  to  an 
appeal,  why  should  not  that  agreement  be  enforced. 

Olive  V.  Gibson^  Morris  328,  is  cited  as  authority  to 
reverse  this  decision.  In  that  case  a  verbal  agreement  wat 
made  between  the  plaintiff  and  defendant  on  a  trial  befons 
A  justice  of  the  peace,  that  the  verdict  should  be  final;  il 
was  held  that  the  agreement  might  be  the  ground  of  an 
action,  if  broken,  but  could  not  be  a  bar  to  the  suit  already 
in  court;  that  the  contract  could  not  be  specifically  enforced 
in  a  court  at  law.  That  case  differs  materially  from  ths 
one  at  bar.  This  was  not  a  mere  verbal  agreement,  nor 
was  it  entered  into  on  the  trial  of  the  cause,  but  it  was  n 
written  agreement  and  constituted  the  chief  condition  upon 
which  the  trial  was  to  be  had  before  the  justice.  If  the  ver- 
bal agreement  in  Clark  v.  Gibson  might  be  enforced  afor- 
iiori^  should  the  written  agreement  in  the  present  case — ^an 
agreement  upon  which  the  suit  was  to  1|p  commenced  and 
regulated — be  enforced  agreeable  to  the  intention  and  stip- 
ulation of  the  parties? 

We  think  the  court  below  was  fully  justified  in  granting 
the  motion  to  dismiss  the  appeal. 

Judgment  affirmed. 
T.  S,  and  2>.  S.  Wilson^  for  plaintiff  in  error. 
Iltmjpitead  dk  Bwi^  for  defendant. 


331  DUBUQUE,    JULY,    1851; 

Kiggs  V.  Price. 


|~3gl34|  ElGGS  V.  PbICE. 

|flO    30l| 

A  note  for  a  certain  sum  in  property  not  negotiable  at  common  law;  but 

such  a  note  is  assignable  under  Khe  statute  of  Iowa ;  and  when  payable  to 

hearer  may  be  sued  in  the  name  of  any  holder. 

Error  to  Clinton  District  Court. 

Ojnnion  hy  Greene,  J.  Action  by  II.  Price  against  J. 
Iliggs  on  a  note  for  thirty-live  dollars,  payable  to  F.  A. 
Chenowetli  or  heai^er^  in  property  at  its  fair  value.  The 
plaintiff  re-covered. 

It  is  now  objected  that  tlic  note  could  only  be  sued  in  the 
the  name  of  Chenoweth,  and  that  it  is  not  negotiable,  it 
will  be  readily  conceded  that  at  common  law  this  objection 
would  hold  good.  But  a  note  in  whicli  the  maker  •'  prom- 
ises to  pay  "  "  any  sum  of  money  in  personal  property,"  ia 
distinctly  recognized  as  negotiable  paper  by  statute,  Kev. 
Stat.  451,  §  1.  Aid  by  the  same  section  such  note  "  shall 
be  taken  to  be  due  «ind  payable  to  the  person  to  whom  itia 
made,"  and  such  a  note  made  payable  to  any  person  shall 
be  assignable  by  indorsement  thereon,"  ifec.  True  the  note 
in  the  present  case  was  not  assigned  by  indorsement  thereon^ 
nor  was  such  indorsement  necessary.  By  the  express  terma 
of  the  note  it  was  made  i)ayable  to  any  person  who  might 
bo  the  holder,  whether  that  person  should  be  F.  A.  Cheno- 
weth or  any  other  person.  It  is  in  the  alternative.  It  is  to 
F.  A.  C,  or  hearer^  hence  any  holder  of  the  note,  any 
bearer  is  made  the  payee — ''  the  person  to  whom  it  is  made.** 

Independent  of  our  statute,  we  believe  it  to  be  the  uni- 
form practice  in  the  commercial  world  that  a  note  payable 
to  bearer,  may  be  sued  in  the  name  of  the  holder  the  same 
as  though  it  had  been  assigned  to  him  by  indorsement,  and 
88  uniform  is  the  doctrine  that  the  possession  of  a  note, 
payabi^to  bearer,  or  indorsed  in  bldnk  isjmma  facie  ]^roof 
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of  title.    6  MaBB.  451;  11  ib.  288;  3  Porter  22^;  1  Baily 
365;  16  Wend,  640. 

Judgment  affirmed. 
Flatt  Smithy  for  plaintiff  in  error. 
John  P.  Cooky  for  defendant. 


McDai^eld  v.  Kimbkell. 

In  proving  a  tender  where  the  party  produced  the  money  and  offered  to  pay 
the  anoonnt  due  on  an  agreement  for  a  deed,  and  the  other  party  refused 
to  take  the  money  or  furnish  the  deed,  without  .iny  objection  t<»  \h% 
amount  offered,  it  is  sufficiently  certain  witliout  proving  that  the  money 
was  counted  ;  nor  need  the  money  be  depossited  in  court  and  the  tender 
kept  good. 

In  a  case  of  dependent  covenants,  to  pay  money  and  to  give  a  deed,  it  is 
only  necessary. to  show  a  readiness  to  pay  at  the  time  stipulated,  in  a  pro- 
ceeding for  a  specific  performance.    . 

In  EQumr.    Appeal  from  Diihiiqne  District  Court. 

Opinion  Iry  Greene,  J.  Bill  for  specific  performance, 
filed  by  W.  A.  Kimbrell  against  J.  M.  McDaneld,  for  a  deed 
ti)  land,  agreeable  to  a  written  agreement. 

Upon  a  full  hearing  of  the  case  the  court  found  for  cona- 
plainant,  agreeable  to  his  prayer  in  the  bill. 

To  this  decree  the  defendant  urges  two  objections:  1. 
That  the  tender  of  the  balance  due  on  the  land  was  not 
proved  with  sufficient  certainty.  2.  That  the  tender  wa» 
not  kept  good,  by  depositing  the  money  in  court. 

Upon  the  first  point  the  amended  bill  distinctly  aveiv 
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that  complainant  tendered  to  defendant,  in  land  office 
money,  the  amount  named  in  the  agreement,  on  the  daj  il 
became  due,  and  that  defendant  refused  to  accept  the  money, 
and  refused  to  give  a  deed.  Tliis  averment  is  fully  proved 
by  two  witnesses,  who  were  present  when  the  tender  was 
made.  They  state,  however,  that  they  did  not  count  tha 
money  nor  see  it  counted,  but  that  they  saw  the  money; 
that  it  was  in  gold  and  silver,  and  that  complainant  said  il 
was  the  amount  called  for  on  that  day  by  the  agreement* 
But  still  defendant  refused  to  take  the  money  and  give  tba 
deed. 

As  there  was  no  objection  to  the  amount  tendered,  and 
a«  it  is  not  pretended  that  there  was  a  greater  amount  due^ 
nor  that  the  payment  was  not  offered  within  the  time 
stipulated,  we  cannot  but  regard  tlie  proof  as  sufficiently 
certain. 

2.  Was  it  necessary  to  keeptlie  amount  in  court?  There 
are  cases  depending  upon  a  tender  in  which  money  muBi 
be  brought  into  court,  and  the  tender  kept  good.  l>ut  this 
case  is  not  of  that  character.  Such  a  case  implies  an 
unconditional  indebtedness  by  the  party  pleading  the  ten- 
der. In  this  case  the  indebtedness  was  conditional,  and 
depetident.  Complainant  was  under  no  liability  to  make 
this  last  payment  on  the  land  until  defendant  was  prepared 
and  willing  to  make  the  deed.  These  stipulations  we» 
made  concurrent  and  simultaneous  by  the  agreemeni. 
Both  covenants  are  dependent,  and  as  complainant  offered 
and  showed  his  readiness  and  ability  to  perform  his  part, 
and  as  defendant  refused  to  take  the  money  and  denied  hla 
obligation  to  convey,  it  follows,  that  complainant  goes  into 
equity  with  clean  hands,  for  a  specific  performance  of  the 
contract. 

It  follows  then,  that,  as  defendant  was  in  default,  as  he 
lefused  to  do  that  which  would  give  him  a  right  to  Mm 
money,  he  was  under  no  obligation  to  keep  the  amount  In 
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conrt;  he  was  only  required  to  pay  the  money  on  obtaining 
title  by  deed  or  decree: 

Decree  affirmed. 

Hempstead  dk  Burt,  for  appellant 

Z.  Cflarkj  for  appellee. 


The  State  v.  Nkkpkr, 

Oitizens  of  the  town  of  Bellevue,  are  amenable  only  to  the  license  law 
enacted  for  that  town  in  1844,  ibr  any  unlawful  sale  of  liquors  within  its, 
limits. 

The  license  law  of  the  town  of  Belleyne  not  repealed,  or  to  bo  interfered 
with,  by  the  general  license  law  of  1849. 

Eeroe  to  Jackson  District  Court 

Opinion  hy  Gbeene,  J,  The  defendant  was  indicted  for 
selling  liquor  in  less  quantity  than  one  gallon,  without  a 
license  under  the  general  law  of  1849.  The  indictment 
charges  the  defendant  with  having  sold  the  liquor  within 
the  incorporated  limits  of  the  town  of  Bellevue.  The  court 
decided  that  the  defendant  was  not  liable  under  the  law  of 
1849,  for  selling  liquor  within  the  limits  of  that  town. 

It  is  urged  by  the  attorney  for  the  state  that  this  decision 
18  erroneous.  By  the  laws  of  1844,  149,  §§  2  and  3,  the 
trustees  of  th*  town  of  Bellevue  are  authorized  to  grant 
licenses  in  the  town.  If  a  person  sells  spirituous  liquors 
xvithout  a  license,  agreeable  to  that  law,  he  is  liable  to  its 
penalties  for  the  use  of  the  corporation.  The  power  of  the 
the  trustees  over  such  licenses  is  adequate,  and  a  party 
armed  with  their  license  would  be  authorized  to  sell  in  less 
quantities  than  one  gallon,  unless  other  concurrent  laws 
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impose  other  restrictions.  But  it  is  claimed  that  the  power 
conferred  upon  the  town  of  Bellevue  by  the  act  of  1844 
was  repealed  by  the  act  of  1849,  p.  84,  §  6,'  which  provides 
that  "  all  acts  and  parks  of  acts  now  in  force  upon  the  sub- 
ject of  grocery,  or  grocery  license,  are  hereby  repealed." 
This  repealing  clause  makes  a  dean  sweep  of  all  acts  on 
the  subject.  But  still,  we  think,  there  is  a  very  marked  lim- 
itation to  be  placed  upon  that  construction;  this  repealing 
section  is  part  of  a  general  law,  and  should  only  be  con^ 
sidered  as  referring  to  laws  of  a  general  nature  on  the  same 
subject.  Mere  corporations,  or  laws  exclusively  local,  should 
by  no  means  be  brought  within  its  scope.  Such  a  construc- 
tion would  be  forced,  it  would  prevent  the  object  of  the  law, 
and  would  prove  an  unauthorized  encroachment  upon  the 
rights  and  benefits  vested  in  town  and  city  corporations. 
Where  such  important  sources  of  revenue  are  conferred  by 
law  upon  towns  and  cities,  even  the  power  of  tlie  legisla- 
ture, to  divest  them  of  such  benefits  by  tJie  most  direct  leg- 
islation, may  well  be  questioned.  But  clearly  no  court  of 
justice  should  favor  a  construction  that  would  produce  that 
result.  As  the  law  does  not  favor  any  repeal  by  implica- 
tion, aforiiori^'  it  does  not  favor  repeals  that  may  impair 
established  rights  and  powers.  We  conclude,  therefore, 
that  the  Bellevue  law  of  1S44,  was  in  no  way  affected  by 
the  act  of  1849. 

As  the  town  of  Bellevue  had  the  authority  to  grant 
licenses,  the  (|ueti{ion  arites,  was  a  citizen  of  that  town 
amenable  to  tlie  general  law  of  1849? 

Independent  of  the  proviso  to  the  fifth  section  of  this  law, 
we  could  readily  arrive  at  the  conclusion,  tjiat  such  citizen 
would  not  only  be  required  to  obtain  a  license  from  the 
town  but  also  from  the  county.  But  in  that  section  it  is  pro- 
vided "  that  no  j)rovisicai  of  this  act  shall  be  so  construed  as 
to  interfere  with,  or  in  any  way  to  abridge  the  powers  and 
privileges  granted  to  cities  or  incorporated  towns,"  &c* 
Laws  1849,  81,  §  5. 
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It  will  be  readily  observed  that  if  so  construed  as  to 
require  parties  to  pay  for  a  lioense  from  the  county  as  well 
as  the  town,  such  increased  expense  would  preclude  some 
parties  from  obtaining  the  requisite  licenses,  and  thus  tJie 
power  and  privileges  of  the  town  would  be  interfered  with 
or  abridged.  This  proviso  shows  quite  conclusively,  tlie 
intention  of  the  legislature  not  to  interfere,  either  by  repeal- 
ing clause  or  by  penal  restriction,  with  any  incorporated 
town,  and  hence  it  was  not  intended  that  citizenw)f  Bellevue 
should  be  amenable  to  any  other  than  the  law  of  1844. 

Judgment  affirmed 

jF.  Bangs^  for  the  State. 

F.  &  X  M~  Smit?ij  for  defendant 


WiNFiELD  V.  The  State. 

^ii  indictment  is  good,  if  it  clearly  charges  all  the  facta  and  circuaisianceg 
which  constitute  the  offense  under  the  statute. 

An  indictment  not  to  be  quashed,  or  a  new  trial  granted  where  dates  are 
given  in  figures  instead  of  words. 

An  assault  with  intent  to  commit  bodily  injury,  not  justifiable  by  "cnnsid- 
erable  provocation,"  if  the  circumstances  show  "  an  abandoned  and  malig- 
nant heart." 

Where  there  was  evidence  before  the  jury  upon  every  material  charge  and 
specification  in  the  indictment,  a  Dew  trial  should  not  be  granted  on  the 
ground  of  insufficient  proof. 

Ebbob  to  Scott  District  Court, 

Opi/nion  by  Gbeene,  J.  Indictment  for  an  assault  ^ith 
intent  to  inflict  a  bodily  injury.  The  jury  found  the  defend- 
ant guilty,  and  assessed  his   fine   at  fifty  dollars.    Tiie 
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ODTirt  fixed  the  time  of  imprifionment  at  six  monthfi.  Motion 
to  arrest  judgment  and  grant  a  new  trial  overruled. 

It  is  now  claimed  that  the  court  erred  in  overruling  this 
motion.  1.  It  is  urged  that  indictment  is  bad  even  after 
verdict.  The  only  objection  we  can  see  in  the  indictment 
is  its  great  length.  It  sets  forth  with  much  minuteness 
the  circumstances  and  nature  of  the  crime.  It  contains 
all  that  our  statute  requires,  and  an  unnecessary  intermix- 
ture of  cbmmon  law  prolixity  ;  still  all  the  facts  and  cir- 
cumstances which  constitute  tlie  offence  under  the  statute 
are  distinctly  stated,  and  that  is  all  the  law  requires.  But 
it  is  objected  that  the  dates  are  given  in  figures  instead  of 
being  written.  It  has  already  been  decided  by  this  court 
that  when  figures  are  used  they  do  not  vitiate  the  indictment 
State  V.  Seamons^  1  G.  Greene  418.  The  fact  that  figures 
are  used  in  an  indictment  would  not  justify  even  a  motion 
to  quash,  mueh  less  a  motion  in  arrest  of  judgment. 

2.  It  is  urged  that  the  evidence  in  the  case  shows  that 
there  was  such  considerable  provocation,  aa  to  justify  the 
assault,  under  the  statute.  Eev.  Stat.  169  §  20.  Although 
tliere  might  be  considerable  provocation,  still,  "  when  the 
circumstances  of  the  assault  show  an  abandoned  and  malig- 
nant heart,  it  would  neverthelesss  be  a  high  misdemeanor, 
under  the  statute,  and  justify  the  verdict.  These  specifica- 
tions are  in  the  alternative.  If  the  assault  is  made  without 
the  one  or  with  the  other,  the  offence  is  committed;  or  if 
made  without  the  one  and  with  the  other  the  offence  becomes 
the  more  aggi'avated.  There  was  evidence  before  the  jury 
applicable  to  both  specifications,  and  upon  that  evidence 
the  jury  found  the  defendant  guilty. 

As  there  was  evidence  before  the  jury  upon  every  mate- 
rial charge  and  specification  in  the  indictment,  as  it  was 
the  peculiar  province  of  the  jury  to  decide  upon  the  facta 
proved  by  that  evidence,  and  as  the  facts  charged  in  the 
indictment  clearly  make  out  the  offence,  it  necessarily 
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follows  that  the  court  below  could  not,  with  propriety,  inter- 
fere with  the  proTiQce  of  the  jurj  hy  setting  aside  the  verj 
diet  and  granting  a  new  triaL 

Judgment  affirmed. 
Jbkji  P.  Cook^  for  plaintiflF  in  error* 
AiexL  W.  McGregor t  for  the  State. 


Dorset  v.  Langwobtht, 

▲  sale  of  materials  for  a  nine  pin  allej;,  not  uolaw/ol,  and  vill  not  preclude 
a  recovery  or  mechanic's  lien. 

Errob  to  Dvbuqne  District  Court. 

Opinion  hj  Greestb,  J.  Petition  filed  by  Langworthy 
-against  Dorsey  for  a  mechanc's  lien,  to  secure  payment  of  a 
note  given  for  the  luiaber  furnished  by  the  plaintiff  for 
defendant's  building.  Plea  general  issue,  and  also  that  the 
mote  was  given  for  an  illegal  consideration,  to-wit:  for  lum- 
ber, &c.,  furnished  for  the  building  of  a  nine  pin  alley. 
Plaintiff,  in  his  replication,  alleged  that  in  furnishing  the 
lumber  he  did  not  know  that  it  was  to  be  used  for  such  ille- 
gal purpose  as  a  nine  pin  alley,  &c.  T>ial  by  jury  waived, 
and  cause  submitted  to  the  court.  Judgment  for  plaintiff 
and  tlie  lien  granted. 

It  is  now  contended  that  this  judgment^  under  the  evi- 
dence in  the  bill  of  exceptions,  is  erroneous.  This  evidence 
clearly  proves  that  the  lumber  was  used  for  a  nine  pin  alley 
and  gambling  house,  and  that  said  Langworthy  knew  that 
it  was  to  be  used  for  a  nine  pin  alley.    A  mere  nine  pin 
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alky  of  itselWs  not  unlawful.  The  evidence  does  not  show 
thai  Langworthy  knew  the  lumber  was  to  bo  used  for  a 
gamine,'  house,  or  any  other  unlawful  purpose.  To  make 
^fMjd  the  defence  it  should  appear  that  the  plaintiff  knew  at 
the  time  of  the  sale  that  the  lumber  was  ta  be  put  to  an 
unlawful  purpose,  and  that  he  sold  it  with  the  intention  of 
Imviiig  it  used  for  such  unlawful  purpose.  Chitty  on  Con. 
tir^H;  i>tory  on  Con.  §  226. 

riifi  evidence  does  not  show  Langworthy  to  have  been 
^Hjrtidps  criminh  in  any  unlawful  transaction  connected 
^wifli  the  sale,  and  therefore^  we  think  the  court  below 
dm\kd  correctly. 

Judgment  affirmed. 

Wthon  c&  Smith,  for  plaintiff  in  error. 

f\tti3  db  JSissettj  for  defendant 


Thompson  v.  Mauget. 

T  .  -Httllement  betirecn  an  administnilor  and  a  creditor  of  the  estate,  the 
^Lvlniiiustrator  gave  his  indiridual  note  in  satisfaction,  due  in  nine  months; 
UvUi  that  the  consideration  waa  sufficient  to  jostifj  a  recovery  afrainst 
rhi*  maker ;  held  abo»  that  the  transaction  was  an  admission  of  assets  ia 
iLt<  ItAodsof  the  administrator. 

Thv  at't  of  giTinff  a  note  is  primm  fmck  eridcBce  of  consideration. 

Essos  to  Jadtion  District  Court. 

(Opinion  hy  GkkehKj  J.  Haugh  sued  Thompson  before 
a  justice  of  the  peace  on  a  note  of  twenty-five  dollars,  "•  for 
eht  V  iec6  rendered  to  James  Donaldson,  deceased."    Flaintifl 
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got  judgment  for  the  amount  of  the  note.  Defendant  took 
the  case  to  the  district  court  by  certiorari^  and  moved  the 
court  to  reverse  the  judgment  of  the  justice,  on  the  grouTul 
that  no  consideration  was  given  by  plaiutilf  fur  t^ie  ii^N. 
Motion  overruled,  and  this  ruling  is  brought  up  t./r  c*.irr.-> 
tion  as  error. 

It  appears  that  the  note  was  given  by  Thompson,  :i3 
administrator  of  the  estate  of  Donaldson,  and  hence  it  is 
assumed  that  there  could  be  no  consideration  to  Thompson, 
tha  maker  of  the  note.  It  seems  that  there  was  a  state- 
ment of  accounts  between  the  parties  and  that  the  amount 
of  the  note  was  found  to  be  due  from  the  estate  to 
Maugh.  To  satisfy  that  claim  tTien  due  against  the  estate 
the  administrator  gave  his  individual  note  due  in  nine 
months.  The  administrator  having  satisfied  that  chiiin 
against  the  estate,  would,  in  the  ordinary  course  of  businei?*, 
be  likely  to  charge  the  amount  over  to  the  estate.  This 
transaction  in  connection  with  the  forbearance,  in  extejid- 
ing  the  time  of  payment,  became  a  sufficient  consideration 
for  the  note. 

The  nature  of  this  transaction — the  willingness  of  the 
administrator  to  give  his  own  note  upon  a  forbearance  of 
nine  months*time — ^very  strongly  implies  an  admission  of 
assets  in  his  hands  belonging  to  the  estate.  « 

Where  an  administrator  submits  to  an  arbitration  it  ha.^, 
been  regarded  as  an  admission  of  assets.  £^k  of  Troy  v. 
Topping,  13  Wend.  557;  2  Greenl.  Ev.  §  374;  Story  on  P. 
Notes,  §§  53, 181. 

If  a  mere  subnaission  to  arbitration  is  an  admission  of 
assets,  is  it  not  afortiori  where  the  administrator  gives  his 
own  obligation  for  the  claim  against  the  estate? 

The  very  act  of  giving  a  note  i%prii7ba  facie  evidence  of 
a  consideration,  and  every  legal  intendment  will  favor  such 
consideration  until  the  contrary  is  proved.  In  this  case 
there  is  no  suchcontrary  proof ;  but  there  is  much  in  all  the 


S^  DITBITQITX,    JULT,    1851. 

_— . *    u>.- 

BuAh  V.  SuUirftB. 

--""'■'■  ■  '"^ 

drcnmstances  to  favor  the  legal  presamption  of  considen^ 
tion. 

Judgment  aflSrmed. 
K  Banffgj  for  plaintiff  in  error. 
P.  Smith  and  J.  Kdso^  for  defendant 
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{jl  I45  Bush  v.  Sullivak. 

Under  a  parole  license  to  work  upon  and  prore  mineral  land  for  a  ihare  of 
the  mineral  raised,  where  the  occupant  has  made  expenditures  in  sinking 
a  shaft  and  running  drifts,  the  license  cannot  be  revoked  without  refund- 
ing the  expenditure,  or  giving  the  party  at  least  six  months  notice.  And 
although  srch  parole  license  is  within  the  statute  of  frauds,  still  when 
connected  with  such  improvements  to  prove  the  ground,  it  is  voidable 
only  upon  such  compensation  or  notice. 

Erboe  to  Duhvque  District  Courts 

Opinion  hj  Greene,  J.  Action  of  ejectment  by  J.  D. 
Hush  against  M.  J.  and  Zt  M.  Sullivan.  Plea  general  issue. 
Verdict  and  judgment  for  defendant. 

We  learn  from  the  tacts  recited  in  the  bill  of  exceptioDS 
that  defendants  had  been  in  possession  of  plaintiff's  min- 
eral land,  by  virtue  of  an  unlimited  parole  license,  for 
about  two  years;  that  they  had  made  large  expenditures  in 
proving  the  ground;  that  under  the  arrangement  plaintiff 
was  to  have  one  fourth  of  the  mineral  raised  by  the  defend- 
ants, as  his  ground  rent,  and  that  he  had  already  received 
proceeds  of  his  fourth  of  8,240  pounds.  It  also  appears 
that  defendant  owned  lands  adjoining  the  locus  in  quo^  that 
one  of  the  objects  in  sinking  shafts  and  running  drifts  was 
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tb  get  upon  and  prove  their  own  land,  and  that  in  Febnt^ 
arj,  1850,  the  parties  met  and  agreed  upon  the  terms  of  a 
Written  lease  to  the  mining  interest,  that  a  lease  was  signed 
by  the  parties  but  not  delivered;  that  plaintiff  then  read  a 
lease  which  he  wanted  defendants  to  feign,  bj  which  they 
were  to  furnish  him  certain  pasture  ground  at  one  dollar  a 
year,  but  defendants  object  to  give  the  pasture  privilege  for 
more  than  one  year,  therefore  plaintiff  declined  delivering 
the  lease  which  he  had  signed,  and  forbid  defendants  from 
going  on  or  mining  upon  the  ground  from  that  time  forth* 
Bnt  they  continued  mining  on  the  ground  from  that  time 
till  in  August  with  the  knowledge,  but  without  further 
objection  from  plaintiff.  Upon  these  facts  the  court 
instructed  the  jury,  that  plaintiff,  forbidding  defendants  fur- 
ther working  or  mining  the  ground  at  the  time  they 
attempted  to  execute  a  written  lease,  was  not  sufficient 
notice  to  quit. 

Although  defendants  were  in  possession  under  parole  per- 
mission only,  still  as  that  possession  was  authorized  by  the 
owner  of  the  soil,  and  as  under  that  license  they  had  been 
induced  to  make  expensive  improvements,  it  would  be 
repugnant  to  the  leading  objects  of  the  law  to  recognize  a 
notice  that  would  give  neither  remuneration  for  the 
improvements  nor  time  to  make  them  available.  True  a 
parole  lease,  like  the  present,  is  at  least  voidable  under  our 
statute  of  frauds,  and  at  all  times  revokable  by  tlie  owner 
of  the  land;  still  there  are  principles  of  law  end  common 
honesty  that  should  be  observed  in  such  revocation.  "Where 
these  parole  an^angements  to  work  mineral  lands  on  shares 
are  of  such  common  occurrence,  and  when  a  statute  of 
frauds  renders  them  so  inoperative,  it  becomes  highly 
important  tliat  some  principles  should  be  recognized  by 
the  courts  under  which  gross  injustice  may  be  avoided* 

If  a  miner  has  been  induced,  under  parole  license,  to 
sink  a  shaft  or  run  drifts,  and  if  before  proving  the  ground 
the  license  is  revoked,  he  should  have  either  the  six  months 
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notice  recognized  at  common  law  to  a  tenant  at  will,  or  eke 
the  amount  expended  by  him  on  the  ground  ehouTd  be 
refunded.  These  well  known  principles  should  no  doubt 
be  recognized  in  cases  like  the  present  In  England  it 
has  been  held  that  a  parole  license  to  work  and  im- 
prove lands,  where  an  expense  has  been  incurred,  cannot 
b^  revoked  without  repaying  the  expenses.  8  East  308, 
note  1.  This  important  principle  may  well  be  recognized 
in  a  parole  license  like  the  present  which  comes  within  the 
statute  of  frauds.  Before  declaring  such  an  agreement 
void  under  the  statute,  a  court  should  apply  every  appro- 
priate principle  of  law  to  bring  the  parties  in  statu  qito. 
And  hence,  we  assume  that  the  license  in  the  present  case 
was  not  absolutely  void,  as  claimed  by  counsel,  under  the 
third  section  of  the  statute  of  frauds;  it  is  only  voidable. 
Not  ipso  facto  void,  but  may  be  declared  void  by  a  com- 
petent tribunal  on  terms  calculated  to  prevent  firaud.  If  the 
owner  of  the  soil  desires  to  revoke  such  parole  license,  he 
should  refund  the  expenses  incurred  in  improvements  or 
give  such  reasonable  notice  as  would  enable  the  occupant 
to  secure  the  products  contemplated  for  his  labor  and 
improvements. 

The  doctrine  is  well  settled  that  a  parole  tenancy  for  fiirm- 
ing  purposes  is  to  be  considered  a  tenancy  at  will  from 
year  to  year,  and  that  six  months  notice  to  quit  is  neces- 
sary. The  reason  for  this  principle  is  that  the  tenant  should 
have  time  to  reap  the  crop  which  he  had  planted.  Upon 
the  same  principle  a  parole  license  to  sink  shafts  and  run 
drifts  for  a  share  of  tlie  mineral  found  and  raised,  there  is 
the  same  reason  and  necessity  for  the  rule,  that  the  minor 
shall  have  like  notice  to  enable  him  to  prove  the  range  and 
raise  the  mineral  which  his  money  and  industry  have  devel- 
oped. In  such  a  case  at  least  six  months  notice  should  be 
given,  or  compensation  for  the  improvements  should  be 
made. 

We  see  nothing  in  Banbridge  on  Mines,  or  in  any  other 
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anthority  cited,  that  militates  against  this  principle.  We 
conclude,  therefore,  that  the  court  below  correctly  charged 
that  the  notice  to  quit  was  not  sufficient. 

Judgment  affirmed. 

Z.  A.  ThomaSy  for  plaintiff  in  error, 

P.  cfe  J.  M.  Smithy  for  defendant. 


MnjiKB  V.  Langwoetht. 

J.  L.  STied  H.  on  an  account  that  was  originaUj  due  to  S.  M.,  and  it  was 
rejected  by  the  justice  because  suit  was  not  commeuced  bv  the  legal 
party ;  subsequently  the  account  was  sued  by  S.  M.  fbr  the  use  of  J.  L.; 
held  that  the  first  suit  was  no  bar  to  the  second. 

Erroe  to  Dubtcque  District  Court. 

Opinion  hy  Gkeenb,  J.  Assumpsit  before  a  justice  of 
the  peace  by  S.  M.  Langworthy  for  tlie  use  of  J.  L.  Lang- 
worthy  on  an  account  against  J.  E.  Miller.  Judgment 
against  the  defendant  before  the  justice  and  also  in  the  dis 
trict  court  He  now  seeks  to  reverse  this  judgment,  on  the 
ground  that  there  had  been  a  previous  adjudication  of  the 
same  account,  which  would  operate  as  a  bar  to  tliis  suit. 

The  record  shows  that  this  same  account,  together  with 
another  account,  had  been  previously  before  a  justice  of 
the  peace,  in  a  case  where  J.  L.  Langworthy  alone  was  plain- 
tiff, but  this  account  had  been  rejected  for  the  reason  that 
it  was  originally  due  to  S.  M.  Langworthy,  and  that  it  could 
be  only  recovered  in  his  name  for  the  use  of  J.  L,  and  there- 
upon this  account  was  ruled  out.  The  court  instructed  the 
jury  that  these  &ct8  constituted  no  bar  to  this  action.    The 
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simple  fact  that  giiit  had  before  been  commenced  upon  this 
account,  does  not  show  that  the  matter  had  been  adjudicated. 
On  the  contrary,  in  this  case  the  record  clearly  shows  thai 
the  account  had  never  been  passed  upon  by  court  or  juiy. 
True  the  account  had  been  rejected,  but  not  rejected  because 
there  was  no  indebtedness,  but  because  it  had  not  been  sued 
in  the  name  of  the  legal  plaintiff  The  account  was  rejected 
for  a  mere  formal  objection  before  it  came  to  a  trial  upon 
its  merits.  In  order  to  constitute  a  judgment  bar  to  an 
action  it  must  appear  that  the  judgment  was  rendered  upon 
the  merits  of  the  same  subject  matter.  1  Greenl.  Ev.  p.  634; 
8  Phillips  Ev.  884;  2  Cow.  and  Hill's  Notes  334,  N.  589.  If 
there  was  a  temporary  disability  on  the  part  of  plainti^  or 
if  he  mistake  his  action,  or  if  from  any  cause  a  matter  has 
nut  been  judicially  passed  upon,  there  is  no  bar  to  a  subse- 
quent action.  It  is  only  where  a  matter  has  been  submitted 
to  a  court  or  jury  and  passed  upon  by  them,  that  tlie  decis- 
ion will  become  a  complete  bar  to  another  action*  6  John. 
1G8;  11  ib.  530;  16  ib.  136;  2  N.  II.  28;  4  Day  431.  In  this 
case  the  account  had  not  been  passed  upon  by  court  or  jury; 
on  the  contrary  the  justice  refused  to  pass  upon  this  demand 
with  the  parties  then  before  him,  and  rejected  the  account 
from  consideration  or  decision.  It  follows,  then,  tliat  the 
matter  in  dispute  had  not  passed  in  rem  judicaiem^  conse- 
quently there  was  no  former  decision  that  could  conclude 
the  present  action. 

Judgment  affirmed. 

Geo.  Z.  Nightengale  and  2?.  S.  Wilson^  for  plaintiff  in  error. 

P.  i&  J.  M.  Smithy  for  defendant. 
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Cavendee  V.  Smtth. 

la  purchasing  land  from  the  United  States,  the  party  acqtiires  al>soIut«  iitU 
from  the  date  of  the  purchase  or  land  office  certificate ;  and  from  that  date 
the  land  may  be  sold  by  tlie  purchaser,  and  is  as  subject  to  judgment  eze- 
calion  and  sale  before  the  date  of  the  patent  as  it  is  after. 

▲  government  patent  for  land  relates  back  to  the  date  of  the  purchase,  and 
is  eyidcnce  of  title  in  the  patentee  from  the  date  of  the  certificate  of  pur- 
dbase,  and  not  from  the  date  of  the  patent. 

Land  held  under  a  certificate  from  any  land  office  subject  to  execution. 

Land  office  receipt  or  certificate  made  evidence  of  legal  ti^e,  by  statute. 

Title  acquired  under  execution  sale  cannot  be  defeated  by  execution  defend- 
ant, on  the  ground  that  his  patent  for  the  land  bore  date  subsequent  to 
the  sale. 
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Eerob  to  Des  Moines  District  Court. 

Opinion  ly  Grkenb,  J.  An  action  of  right  by  John 
Cavender  against  Jeremiah  Smith  for  the  west  half  of  the 
south-east  quaiter  of  section  six,  in  township  sixty-nine 
north,  range  two  west. 

The  plaiatift'  gave  in  evidence  the  duplicate  of  the  reg- 
ister of  the  Fairfield  land  office,  which  certified  that  the 
land  was  purchased  from  the  government  of  the  United 
States,  January  16,  ISiO,  by*  Jeremiah  Smith.  He  also 
introduced  to  tlie  jury  a  judgment  of  the  district  court  of 
Des  Moines  county,  rendered  on  the  ITth  February,  1S40, 
for  the  sum  of  two  hundred  and  thirty-four  dollars,  in  favor 
of  Smith  Brothers  &  Co.,  against  said  Smitli.  He  then 
read  in  evidence  an  execution  issued  on  said  judgment, 
with  the  levy  and  return;  and  also  a  deed  from  Cameron, 
sheriff,  dated  June  13, 1841,  conveying  the  land  in  question 
to  James  W.  Grimes,  by  virtue  of  said  execution;  also  a 
deed  dated  October  28tli,  1843,  from  J.  H.  McKinney,  the 
then  acting  sheriff  of  said  county,  which  was  executed  by 
virtue  of  the  same  execution  to  said  Grimes;  and  also  a 
deed  from  said  Grimes  to  the  plaintiff,  dated  May  31, 1843. 
He  also  gave  evidence  to  show  that  Smith  was  in  posses- 
sion of  the  ]and  at  the  commencement  of  the  suit. 

It  appears  that  tlie  defendant  then  offered  in  evidence,  by 
way  of  defence  and  to  show  title  in  himself,  acquired  since 
the  judicial  sale  of  the  premises,  a  patent  from  the  United 
States  for  the  land  in  controversy.  The  patent  is  dated 
December  1,  1841.  To  the  introduction  of  the  patent  for 
that  purpose  the  plaintiff  objected,  but  the  court  permitted 
it  to  go  to  the  jury  as  evidence,  and  instructed  the  jury  that. 
the  patent  Shows  the  legal  title  to  the  land  in  question  was 
in  the  defendant  at  the  commencement  of  the  suit;  and  that 
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the  legal  title  must  prevail  over  all  others  in  this  action. 
Thereupon  the  jury  returned  a  verdict  for  the  defendant. 

In  admitting  the  patent  for  the  pm'pose  specified  and  in 
giving  the  instruction  to  the  jury,  it  is  contended  that  the 
court  below  erred.  In  deciding  this  case  it  may  be  well  to 
inquire  what  rights  were  acquire  by  the  execution  purchaser 
under  the  judgment  and  sherili*'8  sale.  He  could  acquire 
no  greater  right  than  was  vested  in  the  judgment  debtor. 
Before  judgment  was  rendered  against  him  Smith  had  pur^ 
chased  the  land  from  the  United  States,  and  had  obtained 
the  usual  receipt  or  certificate  of  purchase.  JBy  this  pur- 
chase he  acquired  all  the  property  which  the  United  States 
had  in  the  land.  There  was  no  reservation  made.  The  sale 
was  unconditional;  the  right  acquired  was  absolute.  All 
the  equity,  and  in  fact  the  legal  title  passed  from  the  gov- 
ernment to  t^e  purchaser.  The  govenament  retained  only 
the  formal — the  merely  technical  legal  title  in  trust  for  the 
purchaser  until  the  patent  issued.  This  view  is  fully  sus- 
tained in  CarToU  t,  Safford,  3  Iloward  U.  S.  441,  460.  In 
that  case  the  court  held  that,  "where  the  land  was  purchased 
and  paid  for  it  was  no  longer  the  property  of  the  United 
States,  but  of  the  purchaser.  He  held  for  it  a  final  certifi- 
cate, which  could  no  more  be  cancelled  by  the  United 
States  than  a  patent.  It  is  true  if  the  land  had  been  previ- 
ously sold  by  the  United  States  or  reserved  from  sale,  the 
certificate  or  patent  might  be  I'ecalled  by  the  United  States, 
as  having  been  issued  through  mistake.  In  this  respect 
there  is  no  difference  between  the  certificate  holder  and  the 
patentee."  This  decision  also  holds  that  the  land  so  pur- 
chased is,  before  the  patent  issues,  real  estate  in  the  hands 
of  the  purchaser;  that  it  descends  to  his  heirs,  and  does  not 
goto  his  executors  or  administrators;  that  "in  every  legal 
and  equitable  aspect  it  is  considered  as  belonging  to  the 
realty;"  and  that  such  lands  may  be  taxed  as  real  estate^ 
"as  lands  owned  by  non-residents."  The  opinion  distinctly 
declares  that  lands  which  have  been  sold  by  the  United 
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States  can  in  no  sense  be  called  their  property.  So  far  as 
the  property  and  the  rights  of  the  purchasefare  concerned, 
they  are  as  fully  protected  under  the  certificate  as  they  can 
be  under  the  patent  Having  once  sold  the  land  by  certifir 
cate  to  one,  the  officers  of  government  could  not  sell  it 
again  and  convey  a  good  title  to  another,  even  by  patent 
In  reality  the  purchaser  was  vested  with  the  entire  ownership 
by  his  certificate,  and  therefore,  the  patent  could  not  invest 
him  with  any  additional  property  in  the  land;  it  only  gave 
him  better  legal  evidence  of  the  title  which  he  first  acquired 
by  certificate.  When  he  paid  the  purchase  money  to  th« 
receiver  of  the  land  office  he  had  performed  on  hrs  part  all 
that  was  required,  by  the  conditions  of  sale,  to  perfect  his 
purchase,  and  he  at  once  acquired  all  but  the  mere  eridenoo 
of  a  technical  legal  title  which  was  retained  by  the  United 
States  in  trust  for  him  till  the  patent  could  be  issued.  TIi« 
purchaser  could  sell  and  convey  the  land  as  completely 
before  he  obtained  the  patent  as  he  could  after.  And  such 
was  the  right  of  Jeremiah  Smitli  to  the  land  in  question,  at 
the  time  of  the  sale  under  the  judgment  execution  and 
sheriff's  deed.  The'  entire  subsisting  interest  of  Smith, 
passed  by  that  sale  to  Grimes  as  completely  as  if  the  trans- 
fer had  been  by  voluntary  conveyance.  Bat  it  is  contended 
that  the  legal  title  subsequently  acquired  by  Smitli,  when 
he  obtained  the  patent  from  the  United  States,  did  not 
inure  to  the  purchaser  as  it  trould  have  done  if  the  convey- 
ance had  been  voluntary-  We  have  already  noticed  that 
Smiths  right  to  the  land^  in  substance  and  in  fact,  resulted 
from  his  i)urcha6e  and  not  from  the  patent  which  was  sub- 
sequently issued,  and  that  the  patent  was  only  legal  evi- 
dence  of  that  right.  It  follows,  therefore,  that  the  patent 
could  not  be  in  conflict  with  the  right,  but  rather  contribu- 
ted to  its  support  and  confirmation.  Smiths  property  in 
the  land  and  his  right  to  the  patent,  as  evidence  of  that 
property,  were  simultaneously  acquiried  by  the  same 
purchase.     The  consideration  money  wliich  secured  the 
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certificate  gave  liim,  at  the  same  time,  a  rigbt  to  the  pateut, 
As  emanations  from  the  same  source j  the  relation  between 
them  canDot  b^5  legitimately  severed,  Thej  come  from 
the  same  pnrcbase,  they  convey  the  same  property,  con- 
tributa  to  the  same  object,  and  the  one  must  relate  back 
and  jDerfonn  the  other*  In  what  respect,  then,  can  they  be 
regarded  as  antagonistic?  The  feet  that  the  patent  bears 
date  long  subsequent  to  the  certificate  of  sale,  is  no 
evidence  of  a  suljaequeiit  purebaBe*  On  the  contrary,  it 
purports  to  have  issued  by  virtue  of  the  prior  sale,  pay- 
ment and  register''s  certificate.  There  could  have  been  no 
subsequent  purchase  from  the  government  after  a  valid 
sale,  and  consequeutly  no  subsequently  acquired  proper: y, 
nor  even  a  subsequent  ov [deuce  of  legal  title,  but  such  as 
related  back  to  the  regular  purchase,  and  must  inure  to 
the  gi'antee  under  the  sherift'cs  deed. 

If  a  patent  issued  to  the  execution  defeudant  subsequent 
to  the  sheriff ^s  sale,  could  be  set  up  as  evidence  of  subse- 
quently acquired  title  in  such  defendant,  tor  tlje  purpose  of 
defeating  the  sheriff's  deed,  it  is  obvious  that  title  could  not 
be  acquired  by  judicial  sale  of  lauds  lield  Uy  a  land  otfice 
certiticate,  and  thus  the  statute  authorizing  tlie  sale  of  such 
lands  would  be  defeated,  and  execution  purchasers  deprived 
uf  their  rights.  The  execution  law,  under  which  the  laud 
in  question  was  sold,  expressly  declared  that  lands  under 
a  certificate  frum  any  land  olhce  should  be  subject  to  exe- 
cutiou.  Laws  of  185S-0,  p.  107.  It  was  argued,  and  will 
not  be  t^.isputcd,  that  a  patent  is  parauiount  to  a  registers 
ceilificate,  aud  a  better  evidence  of  legal  title  in  the  pat* 
cntee,  But  this  rule  has  no  bearing  u])on  the  present  case. 
Tliere  is  uo  conflict  between  the  two;  they  establish  the 
same  title.  And  under  the  statute  of  184:^3  p,  3S,  the  usual 
duplicate  receipt  of  the  receiver  or  the  certificate  of  the 
register  of  the  proper  land  office,  is  made  suthcicnt  prima 
facie  evidence  of  title,  or  of  right  ot  posst^sf^ion  in  actions 
of  ti^eepass,  actions  of  right,  or  other  actions  at  law  or 


354  BURLIVOTOV,    HAY,    t85S. 


"JSM 


Caveader  «.  Smith. 


equity,  and  such  a  receipt  or  cerUficate  is  declared  to  have 
the  same  effect  in  establishing  a  possession  at  law  as  is 
given  to  a  deed  of  conveyance  or  patent  Under  this 
statute  a  receipt  or  certificate  is  made  evidence  of  title  in 
an  action  at  law,  and  in  establishing  a  possession  it  has  the 
same  feftect  as  a  patent  Thus  additional  importance  is 
given  to  land  office  receipts  and  certificates  as  evidence  of 
legal  title,  in  which  they  have  the  same  effect  as  a  patent 
and  virtually  vest  the  conclusive  legal  title  in  the  purchaser 
from  the  date  of  the  certificate. 

But,  independent  of  this  statute,  the  admission  of  the 
patent  for  the  purpose  specified  and  the  instructions  given 
in  relation  to  it,  were  manifestly  erroneous  uj^on  the  doc- 
trine of  relation,  which  is  clearly  applicable  to  the  case. 
This  must  appear  incontestable  under  the  rule  in  5  Cruise 
on  Eeal  Prop.  510,  511,  ''that  all  the  parts  and  ceremo- 
nies necessary  to  complete  a  conveyance,  shall  be  taken 
together  as  one  act,  and  operate  from  the  substantial  part  by 
x'elation."  This  "substantial part''  is  recognized  in  Vin'g 
Ab.  tit  Relation,  291,  as  " the  original  act"  which  is  to  be 
preferred,  and  to  this,  all  subsequent  acts  are  to  have  rela- 
tion. This  doctrine  of  relation  ajjpcars  to  have  been  often 
applied  to  the  adjudication  of  real  actions  by  American 
courts. 

In  Johnson  v.  Stagg^  2  John.  510,  a  lease  for  nineteen 
years  and  nine  months,  executed  August  1, 1795,  pursuant 
to  a  prior  parole  agreement  for  a  lease  of  twenty  years,  was 
considered  as  relating  back  to  May  1,  so  as  to  make  valid 
i\  mortgage  executed  by  the  lessee  on  the  6th  of  May,  1795. 
Th«  opinion  in  the  case  by  Kent,  C  J.,  declares  that  a  con- 
veyance will,  in  many  cases,  be  deemed  to  relate  back  to 
the  time  when  the  agreement  for  it  was  concluded,  and 
render  valid  any  intermediate  disposition  of  tlie  land. 

In  Jaclison  v.  DicTcinson^  15  John.  309,  the  land  of  A. 
was  sold  under  an  execution  at  the  suit  of  B.  on  the  first  of 
March,  and  on  the  tenth  a  mortgagee  of  the  land  filed  a 
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bill  of  foreclosure  against  A.  and  B.j  and  00  the  nineteentli 
a  sheriff's  deed  ^vae  executed  to  the  jmrehaser;  and  it  was 
held  that  tbe  sul>eet]^nent  delivery  of  tlie  deed  waa  mere 
matter  of  form,  and  mn€t  hare  relation  hack  to  the  time  of 
Bheriff'e  sale;  and  that  tlie  purcliaeer's  title  was  acquired 
bofure  the  hill  was  tiled ;  and  that  he  might  contest  the 
Yalidity  of  the  mortgage  in  aii  action  of  ejectment, 

A  grant  hy  the  proprietary  of  Maryland  of  escheat  land 
relates  hack  to  the  original  grant,  and  where  such  gi*ant 
covered  landE  in  which  he  had  a  reversionary  interest,  it 
will  operate  io  pass  snch  interest.  Howard  v.  Moale,  3 
Har.  and  J.  249, 

It  was  held  in  Jackmn  v.  Barnsayy  3  Cowen  76,  that  a 
^eed  given  hy  a  sheriff  npon  a  previous  sale  on  execution 
relates  back  to,  and  in  judgment  of  law,  Ib  c:xecuted  at  the 
time  of  sale. 

This  doctrine  was  also  recognized  in  Jaehson  y.JitdU  1 
,Joho.  Cas.  81;  Case  v-  De  Oom^  3  Caine  2G2;  Jackso^i  \\ 
Barfl,  4  John.  234;  Jlea^  t.  Hoss,  12  ih.  140.  The  same 
ride  prevaUed  in  Hff/era  t-  Brmt^  5  Oilman  573.  In  that 
case  the  judgment  was  recovered  against  A.,  while  he  held 
land  under  his  certificate  of  entry  from  the  United  States 
The  land  was  sold  on  execution.  After  the^ale,  and  heforo 
the  time  of  redemption  expii'ed,  A-  assigned  his  certificate  of 
.entry  to  IX,  who  ohtained  a  patent  from  the  United  States 
and  then  conveyed  the  land  to  C.  In  ejectment,  hronght 
hy  C,  it  was  held  that  the  sheriff's  deed  related  back  to  the 
jttd^ent,  and  made  a  complete  transfer  of  A's  title;  that 
the  assignment  from  A,  to  B.  only  passed  the  right  of 
redemption,  and  as  this  right  was  not  exercised,  tlie  assign- 
ment to  B.  was  void  and  the  patent  iesned  upon  it  fraudu- 
lent, and  conveyed  no  title  to  the  patentee  against  the 
claimant  under  the  sheriff's  deed. 

The  same  principle  has  been  repeatedly  enforced  in  the 
supreme  court  of  the  United  States,  and  carried  to  a  much 
greater  c^ttent  than  is  necc&saa-y  in  the  iidjudication  of  the 
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present  case.  In  Stoddard  r.  Chambers^  2  Howard  316,  a 
concesBion  was  made  to  JB.  in  1800;  in  1804,  B.  quit-claimed 
to  M.,  and  in  1805,  M.  quit-claimed  to  S.  The  claim  was 
filed  with  the  board  of  commissioners  in  1808,  and  con- 
firmed to  B.  and  his  legal  representatives  in  1836.  It  was 
held  that  the  legal  title  was  vested  in  B.,  and  inured  by  way 
of  estoppel  to  his  grantee  ana  those  who  claimed  by  deed 
under  him.  And  in  Biaael  v.  Penrose^  8  How.  317,  the 
same  principal  was  maintained. 

But  the  case  of  Landes  v.  Brant^  10  How.  348,  broadly 
asserts  the  doctrine  of  relation,  and  clearly  settles  every 
point  raised  in  the  case  at  bar.  In  that  case  a  Spanish 
claim  of  land  was  acquired  by  Glamorgan  under  Dodier, 
the  original  claimant,  by  virtue  of  ten  consecutive  years 
possession  prior  to  December  20,  1803.  Such  claim  was 
authorized  by  act  of  congress.  Glamorgan  was  entitled  to 
a  patent  by  virtue  of  a  certificate  of  confirmation  made  by 
commissioners  Nov.  13, 1811.  His  petition  for  such  con- 
tinuation was  filed  in  December,  1805.  In  1808  judgment 
was  recovered  against  Glamorgan,  the  claim  was  sold  and 
a  sheriff's  deed  executed  to  McNair.  It  was  held  that  the 
execution  sale  passed  to  the  purchaser  all  the  title  that  could 
have  passed  from  G.  to  M.  by  a  quit  claim  deed;  that 
'*  applying  the  doctrine  of  relation  and  taking  all  the  parts 

\  and  ceremonies  necessary  to  complete  the  title  together  as 

one  aciy  then  the  confirmation  of  181 1  and  the  patent  of 
1845  must  be  taken  to  relate  to  the  first  act;  that  of  filing  the 
claim  in  1805.  On  this  assumption,  intermediate  convey- 
ances made  by  the  confirmee  or  by  the  sheriff  on  his  behalf, 
of  a  date  after  the  first  substantial  act,  are  covered  by  the 
legal  title  and  pass  that  title  to  the  alienee.    And  on  this 

r  ground    the    deed    made  by    the    sheriff  to   McXair  is 

valid." 

Under  these  views  and  authorities,  we  think  no  doubt  can 
be  entertained  that  the  court  below  erred  in  admitting  the 
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patent  and  in  giniig  the  instructions,  as  set  forth  in  the 
statemDnt  of  this  caaa,  to  defeat  the  sheriff's  deed* 

Judgment  reversed. 

If.  ]F,  Starr  and  X  C  IlaU^  for  plaintiff  in  error. 
David  SQrer  and  M^  D~  Browiimg^  for  defendauL 


Sarri^e  of  notice  to  dcfenHauU  raustbe  €wmploto  tea  daye  before  tlie  appemr- 
ance  Verm  ;  if  tKe  nnticc  in  giren  by  iHibllcariuo,  the  four  weeks'  notice 
ficquJred  liy  Coiltp  ^  1725,  niuHt  liave  bt^ea  publialicd  ttja  daja  before  the 
term  Lt  ^hich  judgmcftt  in  njodereiL 

Dnder  tlie  Code  Trbore  service  of  u^tkelwa  b**eii  tnadebj  pnbUcaUnn  only, 
<Iefaidt  should  not  be  entered,  without  proof  that  a  copy  of  the  iiotke  vaa 
dire  tied  to  deftfudant,  or  that  bia  roBidence  cotiM  not  bo  asecrtained. 
AAer  ^tich  notice  aad  di^feult,  the  ]>roof  wiU  not  be  presnined  ;  it  should 
appeH^r  of  reix^rd- 

Whore  a  decree  by  dofunlt  charges  an  indebtedness  upon  l*tKl  in  wbich  a 
ct -ie  fen  dan  t  notdefuidtod  is  iat*iiy?9ted,  each  co-def^dant  may  sho»  thai 
the  decrcti  was  nnauthorused* 

In  Equity.    Appeal  from  Henri/  DiHrict  CmirU 

Opinion  hy  Wh^liams,  C.  J,  Tiiis  is  a  proceoilinjj;  bj 
petition  nmler  the  code  iustitnted  hy  Smith  iii  his  life-time, 
\\\m  died  pending  thiis  aiiit,  and  Lasli,  aduiinistrator,  was 
suhsitLtnteiL  The  ptvtitiun  sets  fortli  that  plaintiff  on  the 
15th  of  Octoht^r,  A.  1>,  1850,  soUl  to  Bmghill  a  Jiousc  and 
lot  in  the  town  of  Mt  PlL*a^ant,  Henry  Connty,  Iowa,  tVtr 
die  8iiin  of  seven  luuidred  dt>llai-8-  Tlie  suni  of  two  hnn- 
clred  and  seventy  h^e  d<Wlais  wat^  paid  to  the  plaintiff  at 
the  time  of  the  purchase  by  Brophill,  and  tlie  plaintiff 
thou  cLsecnted  to  him  a  title  bond  for  the  premises^  by 
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which  he  bound  himself  to  make  and  deliver  to  Broghill 
a  deed,  conveying  the  title  thereto  in  fee  simple  npon  the 
payment  of  two  promissory  notes  then  given  for  tS©  balaaee 
of  the  purchase  money.  Tlie  first  note  being  for  the  sum 
of  two  hundred  and  twenty-five  dollars,  with  ten  per  cent, 
interest  from  date,  payable  on  15th  October,  1851.  The 
second  for  two  hundred  dollars  with  like  interest,  payable 
15th  October,  1852. 

Upon  the  maturity  of  the  first  note  and  before  that  of  the 
second,  this  action  was  commenced.  Tliep^itiom  show* 
that  Broghill  had  assigned  the  title  bond  wliich  he- received 
from  plaintiff  to  Asbury  B.  Porter. 

After  alleging  that  Broghill  had  left  the  State  and  that 
Porter  refused  to  pay  the  money  due  on  the  note  he  prays 
the  court  for  "  an  order  and  decree  that  defendants  sliall  per- 
foi-m  their  contract,  or  that  their  interests  may  be  foreclosed 
in  tlie  premises ;  and  the  property  sold  to  pay  said  note, 
subject  to  tlie  remaining  note,  which  becomes  due  and  pay- 
able on  the  15th  day  of  October,  1852,  as  aforesaid." 

The  record  shows  that  service  of  process  was  made, 
personally,  on  Porter,  but  that  Broghill  was  not  found  in 
the  county — and  publication,  as  Jn  the  case  of  a  non-resi- 
dent, was  niade. 

At  the  March  term,  1852,  Porter  appeared  and  filed  a 
demurrer  to  plaintiff's  petition.  The  demun'cr  was  over- 
ruled. He  then  answered,  denying  the  allegations  of  the 
petition.  Default  was  entered  against  Broghill-  The  court 
then  entered  a  decree  against  BroghiH  for  the  two  himdred 
and  fifty-seven  dollars  and  forty-nine  cents,  and  costs,  and 
also  that  all  the  right,  title  and  interest  of  Broghill  &  P^r-» 
ter,  in  the  lot  of  ground,  &c.,  under  the  title  hoad  be  sold, 
as  in  a  case  of  mortgage  foreclosure,  &e. 

Objections  are  made  to  the  proceedings  of  the  district 
court  upon  the  ground  that  the  default,  as  entered  against 
Broghill,  was  not  obtained  in  accordance  with  the  require- 
ments  of  the  statute,  and  that  there  could  be  no  valid 
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judgment  entered  thereon,  tiicre  being  no  personal  or  con- 
Btnictive  serrice  of  process  npon  him. 

Hie  return  of  the  SheriiF  ahows  that  the  defendant 
Emghill  Tvas  not  foimd  in  the  cotmty.  With  a  view  to 
Berviee,  publication  was  made,  in  tho  "Iowa  True  Demo- 
crat," a  weekly  neiTspaper  publi^lied  in  Mt.  Pleasant,  in 
Henry  county^  of  notice  of  the  pendency  of  this  enit.  Proof 
of  this  publication  was  made  on  the  15th  day  of  Marcli, 
1853,  before  the  elerk  of  the  court,  being  the  first  day  of 
the  tenn  thereof,  Hie  attomeyj  Mr.  Beei-9  who  proved 
the  publication  of  the  notice  states  in  hjs  affidavit  tJiat  it 
liad  been  '^  jjublished  for  more  than  four  conaecutivo  weeks 
last  pmV^ 

It  ia  contended  by  the  appellant  that  thia  notice,  as 
proved,  was  not  such  as  to  warrant  the  court  to  proceed  to 
trial  at  that  term  of  the  court.  By  a  careful  examination 
of  the  enactments  of  tlie  Code  on  tlio  subject  of  serviccj  a^ e 
tliink  this  objection  is  well  taken. 

There  are  two  modes  of  service  proi^ded  by  the  Code^ 
the  one  is  by  service  on  the  person,  as  resident  within  the 
jurisdiction  of  the  court,  and  the  other  is  in  the  case  of  a 
non-resident,  by  publication,  Tlie  fii-st  is  made  "by 
reading  the  notice  to  tiie  defendant,  and  giving  him  a  copy, 
if  demanded.  If  not  fomid  lie  may  be  served  by  a  copy 
left  at  his  usual  place  of  residence,  with  eoiue  member  of 
the  family  more  than  fourteen  years  of  age. "  Code,  p.  252, 
%  1721,  Service  by  publication  is  prescribed  as  follows: 
'*lTpon  a  return  of  'not  found ^ '  as  to  all  or  any  of  the 
deiendantg,  service  on  such  defendants  may  be  made  by 
gi\^ug  notice  of  the  commencement  of  tlio  action  for  fom* 
Aveekg  successively  in  some  newspaper  printed  as  con- 
venient as  practicable  to  the  court  wherein  the  suit  is 
pending,  to  bo  determined  by  the  clerk  of  the  court." 
Code,  §  1725,  Then  after  these  provisions  as  to  the  mode 
of  seiwice,  it  ia  furthor  enacted  that  ^^  Upon  being  seiwed 
with  notice  in  eitlier  of    the    methods    heroin    before 
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prescribed,  the  defendant  shall  be'  considered  in  court 
Code,  §.1730. 

In  the  first  place,  it  is  apparent  that  the  service,  in  what- 
soever manner  made,  must  be  complete  ten  days  before  the 
next  term  thereafter,  to  enable  the  plaintiff  to  procure  judg- 
ment. Code  §  1720.  The  notice  itself  is  without  date,  and 
the  proof  of  service  in  this  case  is  made  on  the  fii*st  day  of 
the  term  to  which  the  process  was  made  returnable;  and  is, 
tjiat  notice,  &c.,  was  published  ^^for  more  than  four  con- 
secuti/ve  weeks  lastpmtP  This  being  the  only  evidence  of 
the  time  during  which  the  publication  was  continued;  and 
nothing  to  establish  a  complete  and  legal  service  on  Brog- 
hill,  ten  days  before  the  term  at  which  judgment  was  ren- 
dered, the  procedure  was  erroneous.  After  examining  the 
several  provisions  of  the  Code  on  the  subject  of  service,  we 
have  been  led  to  the  conclusion  that  such  is  the  manifest 
intent  of  the  legislature.  Any  other  construction  Vould 
bring  a  party  defendant  into  court  without  proper  time  and 
opportunity  to  prepare  his  defense. 

But,  there  is  another  objection  to  the  service  on  BroghiU, 
which  we  consider  conclusive  against  the  plaintiff  below, 
and  must  reverse  the  decree  of  the  district  court  This 
objection  is  raised  upon  the  provision  of  the  Code  in  rela- 
tion to  defaults,  which  is  as  follows,  "where  service  has 
been  made  by  publication  only,  and  no  appearance  had, 
default  shall  not  be  entered  imtil  proof  has  been  made  that 
a  copy  of  the  petition  and  notice  was  directed  to  the  defend- 
ant, through  the  post  oflice,  at  his  usual  place  of  residence 
— stating  the  place — in  sufiicient  time  for  his  appearance, 
or  that  such  residence  is  unknown  to  the  plaintiff,  or  his 
attorney  or  business  agent,  and  could  not,  with  reasonable 
dilligence,  be  ascertained.''  Code,  §  1826.  In  the  case  at 
bar  the  plaintiff  failed  entirely  to  comply  with  this  pro- 
vision of  law.  "Without  such  compliance  the  default  could 
not  be  entered  legally. 

Without  a  service  on  the  defendant  in  one  of  these  modea, 
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as  prescribed  by  the  statu fee^  the  di  strict  court  could  nat 
acquire  jurisdiction  of  Lis  person.  The  statute  directly  pro- 
hibits tlie  entry  of  the  default  until  this  proof  of  the  mailing 
of  the  notice,  <S:c,  has  been  made  to  tlic  court;  until  this 
was  dune  defendant  was  not  in  court.  It  is  contended  by 
the  counsel  for  appellee  that  the  jurisdiction  of  the  district 
court  being  general,  this  court  will  pi^esume  that  the  neces- 
sary proof,  as  required  by  the  BtatntCj  was  made,  and  that 
the  proceedings  were  all  correct.  To  sustain  this  position 
the  case  of  Wf'iffAt  v.  MarsK  Lee  <&  Delavan^  2  G.  Greene 
IOO5  aud  1  G.  Greene  78, 15S,  250,  are  citeth  These  cases 
recognize  a  well  established  principle  of  jnriepriideuce. 
That  where  a  court  of  record,  posseseing  and  exercising 
powers  of  general  jurisdictions,  has  passed  u]:»on  the  rights 
of  parties  by  judgment,  it  will  be  presiuned  that  such  court 
acted,  in  the  mattera  involved,  legally,  and  there  can  be  no 
judicial  inspection  behind  the  pulgments  save  hj^  appellate 
power.  "We  think  this  case  is  not  aftectcd  by  that  princi- 
ple; this  is  a  direct  proceeding,  by  appeal,  in  chancery.  The 
question  presented  for  adjudication  is  not  of  irregularity  in 
the  procedure  of  the  court  below,  but  of  jurisdiction  of 
the  person  of  the  defendant.  It  goes  to  the  power  of  the 
court  to  try,  determine  and  pass  the  judgment  Much 
miglit  be  said  of  the  propriety,  nay,  necessity,  of  guarding 
carefully  the  rights  of  persons  whose  interests  are  disposed 
of  by  summary,  stringent,  and  ex-parte  legal  procedin^e  ; 
but  here  it  is  deemed  xuinecessary,  as  we  tfjink  the  provi- 
sions of  the  Code  are  such  as  to  furnish  the  most  an^ple 
evidence  of  the  intent  of  the  legislature  on  this  subject. 
*Sh.% proof  required,  where  service  has  been  made  by  pub- 
lication only,  and  no  appearance  had,  is  clearly  made  a 
condition  precedent,  without  which  the  court  bad  no  power 
to  enter  the  judgment  by  default-  It  is  a  jnrisdictional  fact 
upon  which,  by  the  statute,  the  power  of  the  court  to  act  is 
made  to  depend,  and  should  appear  of  record  in  the  case. 
In  the  stead  of  personal  and  actual  service,  and  a  return 
w 
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thereof  into  court,  by  virtue  of  which  the  court  acquires 
jurisdiction  of  the  person  of  the  defendant,  it  is  a  mode  of 
service  by  construction  provided  by  legislation  to  be  used 
in  proceedings  mostly  ex^parte^  and  hence  the  reason  of  the 
strictness  of  the  provision.  The  proof  required  is  made 
an  element  of  jurisdiction  by  the  statute,  and  the  record 
should  show  that  it  had  been  made  before  the  de&ult  was 
entered.    9  Howard  E.  348-9* 

The  allegation  that  Porter  has  no  right  to  complain  here, 
of  the  judgment  by  default,  against  Broghill,  is  not  main- 
tainable. The  proceeding  is  by  bill,  as  in  chancery,  to 
foreclose  against  both  Broghill  and  Portftr,  as  defendanta. 
It  seeks  to  procure  a  decree  for  the  indebtedness  of  Brog- 
hill, and  to  charge  the  estate  purchased  by  Porter  from  him; 
and  also,  that  this  estate  bo  seized  in  execution  of  the 
decree,  and  sold  to  pay  that  indebtedness.  This  is  the 
decree  entered  by  the  court  below.  It  is  only  by  the  judg- 
ment entered  against  Broghill  that  the  rights  of  Porter  are 
affected,  as  he  stands  related  to  the  partiesw  He,  therefore^ 
being  a  party  in  interest,  and  to  the  proceeding  of  record 
lias  a  right  to  complain.  It  is  the  province  of  this  court,  as 
.  well  as  its  duty,  to  adjust  the  equitable  rights  of  the^parcies 
to  the  action.  Upon  this  point  see  Marshall  v.  MarshsU^ 
2  G.  Greene,  p.  241. 

Decree  reversed. 
J.  C.  Hall  and  (7.  R.  PM/ps^  for  appellant 
D.  Rorer^  for  appellee. 
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MaBSIULI*  V*  McLEAlTr 

A  paHiCTilfli-  descTiption  io  a  deed  oiiglit  not  to  liraittlie  graot  madt?  ccrfafif 
under  a  general  description,  uttlesB  it  can  te  clearly  nHCurtaLped  from  all 
the  TForda  tised  that  it  'va&  tlie  ititontion  of  llie  parlies  to  restntt  th« 
grant  by  tie  partlcolar  description. 

Where  tlicre  i«  ambitjuity  on  tlie  face  of  tliG  deod,  tho  coaBtruction  should 
be  nio^t  favorable  to  j|^  ran  tee. 

A  juiigmeat  of  parti tion  ia  matter  of  public  recordi  aad  wbert*  a  recorded 
deed  refers  to  s^icli  judgment  and  co^iveys  all  tlie  land  deijijL^nated  under 
a  certain  described  aL are  in  said  jmrtition,  it  amounts  to  full  notice  of 
nil  tbe  kad  or  lota  eonipri*4Cti  in  such  ti escribed  share,  eveu  of  sucli  a^ 
inigbt  be  omitted  in  a  |>articti1ar  dcficription  g^iven  in  the  deed. 

WLero  landisraa  first  sold  in  satisfaction  of  njunior  jadguient,  and  then  buIj- 
fequentlj  sold  to  sati^ify  a  senior  judj^ai eat ;  held  tbat  the  sala  tinder  tbe 
BCQiorjud^jment  ahould  prevail, 

AvT^Ai.from  Zee  Distriot  Court, 

Opinion  hy  KiNKEyj  J.  Action  of  right  brought  by 
Marshall  to  recoyer  possession  of  lots  ono  and  twOj  in 
bliffk  Xo.  ten,  in  the  t\ty  of  T\coknk.  Plea  ck'nyiiic:  t]io 
ri^jjht  to  recover  judgment  fordctVndant,  From  the  hill  of 
exceptions  taken  by  Mcai-shalt  it  appears  tlmt  to  sustain  the 
action  he  introduced,  fij^t,  the  record  of  partition  in  M'liicli 
lot  one  ^vas  allotted  to  Charles  Tliompf^i->ii,  and  lot  two  to 
John  11.  Lines-  lie  then  offered  in  evidence  a  deed  from 
said  Lines  diitcd  April  23d,  1S50,  conveying  said  lot  two, 
to  William  Stott^,  and  deed  from  Stotts  of  date  Octol)er  5th , 
1850,  conveying  taid  lot  to  plaintiff.  Tlus  is  tlie  source 
and  chain  of  title  to  lot  two. 

To  sustain  title  to  h>t  one,  the  plaintiff  offered  in  ^\i- 
dencG  the  records  of  the  distnct  court  of  Lee  connty, 
•  containing  a  judgment  for  costs  in  said  partition  suit, 
together  Mith  execution  against  said  Tliompson,  and  the 
return  thereon,  by  which  it  appeared  that  said  h>t  oue  was 
Eold  to  Hawkins  Taylor  on  the  27th  day  of  May j  1843,  and 
a  deed  from  William  StottSj  Bheriff  of  said  county,  dated 
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June  20, 1843,  conveying  said  lot  one  to  said  Taylor,  all  of 
which  were  admitted  witliout  ol)jection.  Plaintiff  then 
offered  in  evidence  the  record  of  a  judgment  in  said  courts 
dated  April  23d,  1846,  in  favor  of  George  Donnel  vs.  said 
Taylor,  and  execution  and  return  thereon,  which  showed 
that  said  lot  one  was  sold  to  William  Stotts  on  the  2nd  day  of 
September,  1848,  for  which  a  deed  was  made  by  Peter 
Miller,  sheriff,  to  said  Stotts,  dated  December  4,  1848, 
conveying  said  lot  one  to  said  Stotts.  Stotts  sold  to  plain- 
tiff by  deed  of  date  October  5, 1852.  Upon  the  introduction 
of  this  evidence  plaintiff  rested  his  case. 

Defendant  tlien  offered  in  e\^dence  a  deed  from  said 
John  II.  Lines  dated  November  1, 1844,  conveying  certain 
lands  to  Hugh  T.  Reid  which  after  reciting  the  considera- 
tion, etc.,  reads  as  follows :  The  said  parties  of  the  first 
part  "do  by  tliese  presents  convey,  remise,  release,  and 
forever  quit  claim  imto  the  said  party  of  the  second  part 
all  the  right,  title  and  interest  which  was  acquired  by  the 
parties  of  the  first  part  or  either  of  them  in  and  to  the  lands 
set  apart  and  allotted  to  the  said  John  II.  Lines  in  the  lialf 
breed  Sac  and  Fox  Reservation  in  said  county  by  a^ecreo 
of  tlie  district  court  of  said  county  making  partition  of  said 
lands  and  being  designated  in  said  decree  of  partition  as 
sliare  number  thirty-seven,  and  all  the  title  which  the 
said  parties  or  either  of  them  have  in  and  to  said  lands  by 
virtue  of  any  tax  title  or  tax  sale,  as  well  as  all  the  right, 
title  and  interest  acquired  by  the  said  parties  of  the  first 
part  or  either  of  them,  by  virtue  of  any  conveyances  of 
tJie  half  breed  Lidian  or  half  breed  Indians,  by,  through, 
or  under  whom  the  said  John  11.  Lines  claims  in  said  de- 
cree of  partition  to  derive  his  title  to  an  interest  in  said 
half  breed  lands.  The  said  lands  allotted  to  said  John  IL 
Lines  in  said  decree  being  more  particularly  described  as 
follows,  to- wit : "  Here  follows  a  description  of  a  number 
of  pieces  of  land  and  a  large  number  of  lots  in  the  city  of 
lUokuk in  which  lot  No.  two  in  block  No.  tenia  omitted. 
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The  defendant  al|)  introduced  a  deed  from  said  Eeid, 
dated  July  3, 1848,  conveying  to  him  said  lot  two.  The 
plaintiff  objected  to  the  introduction  of  the  deed  from  said 
Lines  to  said  Eeid  on  the  ground  that  said  deed  did  not 
convey  any  portion  of  the  land  in  controversy,  but  this 
objection  was  overruled  by  tlie  court,  and  the  deed  admit- 
ted in  evidence. 

The  defendant  also  offered  in  evidence  a  deed  from 
Hawkins  Taylor  to  L.  E.  Eeeves  dated  September  17, 
1817,  conveying  said  lot  one  to  said  Eeeves,  also  a  general 
warrantee  deed  from  said  Eeeves  to  Jesse  Seely  and  Jehue 
Stewart  dated  September  1,  1847,  conveying  said  lot  one, 
and  warrantee  deed  from  Seely  and  Stewart  of  April  22, 
1848,  conveying  said  lot  to  defendant. 

The  defendant  then  offered  in  evidence  the  record  of  a 
judgment  in  the  district  court  of  Lee  county  rendered  on 
the  7th  day  of  May,  1844,  in  favor  of  Hood  &  Abbott  vs. 
Hawkins  Taylor,  also  the  records  of  said  court  dated  April, 
1850,  reviving  said  judgment,  and  also  an  execution  issued 
October  16, 1850,  on  said  judgment,  and  the  return  thereon 
wliich  showed  that  said  lot  one  was  sold  by  virtue  of  said 
execution  to  defendant.  A  sheriff's  deed  was  duly  execu- 
ted of  date  7th  December,  1850,  conveying  said  lot  one  to 
said  defendant.  Upon  this  the  defendant  rested.  Where- 
upon the  court  decided  that  the  evidence  established  the 
title  to  said  lots  in  the  defendant  and  gave  judgment 
accordingly. 

Marshall  appeals,  and  assigns  for  en'or, 

Ist.  That  the  court  erred  in  admitting  the  deed  from 
John  H.  Lines  and  wdfe  to  Hugh  T.  Eeid  in  evidence. 

2d.  The  court  erred  in  deciding  that  the  evidence  estab- 
lished title  to  the  lots  in  controvei-sy  in  defendant  and  in 
rendering  judgment  accordingly. 

The  record  presents  two  questions  for  adjudication. 

First.  Did  the  title  to  lot  two  pass  with  the  other 
property  by  virtue  of  the  conveyance  from  Lines  to  Eeid. 
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Second.  As  both  plaintiff  and  defendent  respectively 
claim  nnder  Hawkins  Taylor  as  the*oiirce  of  title,  the 
plaintiff  by  virtue  of  judgment  against  Taylor  obtained  in 
1816,  and  sheriff's  deed  in  1848— and  the  defendant  by 
virtue  of  a  judgment  in  favor  of  Ilood  &  Abbott  recovered 
in  1844,  a  revival  of  said  judgment,  execution,  sheriff's  sale 
and  deed  in  1850 — did  the  title  pass  to  plaintiff  by  virtue 
of  a  senior  execution,  levy,  sale,  and  deed,  upon  a  junicsr 
judgment. 

Tliese  questions  we  will  briefly  consider  in  th^r  order* 

Lines  and  wife  in  the  general  description  convey,  remise^ 
release,  and  forever  quit  claim,  to  Reid  all  the  right,  title, 
and  interest  which  was  acquired  by  them  or  either  of  them 
in  and  to  the  lands  set  apart  and  allotted  to  the  said  Lines 
in  the  half  breed  Sac  and  Fox  Reservation  in  Lee  county 
by  a  decree  of  tlie  district  coui-t  of  said  county  making 
partition  of  said  lands,  and  designated  in  said  decree  as 
-share  thirty-seven. 

This  description  is  perfect  -within  itself,  and  sufficient  to 
•  pass  the  title  without  particular  reference  to  the  land  and 

lots  speciaHy  set  forth  in  share  thirty-seven.  If  the  descrip- 
tion had  ended  here,  there  would  have  been  no  doubt  but 
that  all  of  share  thirty-seven  would  pass  by  the  conveyance* 
We  have,  then^  only  to  enquire  into  the  evident  intentioa 
of  the  parties  in  making  the  description  more  definite  and 
certain.  Was  it  to  restrict  the  gftnt  made  clear  and  unam- 
biguous in  the  general  description,  or  merely  to  reter  more 
particularly  to  the  land  and  lots  designated  in  share  thirty- 
seven?  Evidently  the  latter,  because  the  parties  expressly 
say  "the  said  lands  allotted  to  said  John  IL  Lines  in  said 
decree  being  more  particularly  described  as  follows,  to-wit* 
In  this  description  lot  two  is  omitted;  not  from  the  convey- 
ance, but  as  not  being  contained  in  share  thirty-seven. 
What  does  this  establish?  That  the  parties  intended  to 
exclude  it  from  the  conveyance?  Not  at  all ;  but  merely 
:that  in  giving  a  description  of  the  property  set  forth  is 
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fihare  thirty-sevea,  they  inadvertently  omitted  lot  two  iu 
block  ten.  In  Bott  v.  Burndl^  11  Mass.  163,  it  is  laid 
down  as  a  general  rule  "tliat  a  construction  shall  always  be 
made  of  words,  if  it  can  be,  to  support  that  which  seems  to 
be  the  intent  of  the  parties;  and  that  general  words  are  not 
restrained  by  restrictive  added  ex-majori  cautela^  or  by 
affirmative  words  more  restrictive,  but  which  have  no  ten- 
dency to  render  a  general  description  ambiguous  or  uncer- 
tain." And  in  Jachson  v.  ClarJc^  7  John.  216,  in  constru- 
ing a  deed,  Judge  Spencer  well  said  "  that  tlie  rules  which 
govern  the  construction  of  grants  have  been  settled  vrith 
the  greatest  wisdom  and  accuracy,  and  that  the  following 
principles  should  govern.  Such  construction  is  to  be  given 
us  will  give  effect  to  the  intention  of  the  parties,  if  the  worda 
they  employ  will  admit  of  it,  let  res  magis  valeat  quam 
jpereat.  If  there  are  certain  particulars  once  sufficiently 
ascertained,  which  designate  the  thing  intended  to  be 
granted,  the  addition  of  a  circumstance,  false  or  mistaken, 
will  not  frustrate  the  grant." 

Applying  these  sound  and  well  digested  principles  to 
the  case  before  us,  we  have  no  difficulty  in  giving  a  con- 
ifitruction  to  this  gxant,  so  as  to  pass  the  title  to  the  lot  iu 
.C9ntrover8y  to  Reid.  A  particular  description  should  never 
control  a  general  one,  unless  the  object  is  to  render  that 
which  is  general  and  uncertain  more  specific,  definite  and 
-certain.  Such  particular  description  ought  never  to  limit 
the  grant  made  certain  by  a  general  description,  unless  it 
can  be  clearly  ascertained,  irora  all  the  words  of  the  grant, 
^hat  it  was  the  intention  of  the  parties  to  restrict  the  grant 
by  the  particular  description.  Again,  when  there  is  ambi- 
guity on  the  face  of  a  deed,  it  is  weU  settled  that  such 
construction  must  be  given  as  will  be  most  favorable  to  the 
^antee. 

In  this  case  we  are  not  driven  to  this  last  rule  of  constnicr 
tion,  as  the  intention  of  the  parties  is  apparent  on  the 
iconveyaiice — ^free,  aa  we  think,  from  all  uncertainty.    The 
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general  description  relative  to  the  conveyance  is  not 
restricted  by  particular  words,  nor  do  the  grantors  limit  the 
grant  by  omitting  lot  two  in  the  recital  of  lands  contained 
in  share  thirty-seven.  All  of  that  share,  as  we  have  said, 
was  conveyed  by  the  general  words,  and  the  omission  is  not 
inconsistent  with  the  grant,  nor  does  it  render  it  less  certain, 
and  hence  should  not  frustrate  the  conveyance. 

But  it  is  said  Marshall  had  a  right  to  purchase  lot  two 
upon  the  faith  of  the  particular  description  in  the  deed,  and 
that  this  alone  was  notice  of  the  property  actually  con- 
veyed. In  reply  to  this  we  say,  first,  that  he  was  bound  to 
look  to  the  whole  instrument,  that  he  was  presumed  to 
know  the  law,  and  the  legal  effect  of  the  general  words  of 
conveyance;  and  second,  that  the  decree  in  partition  was  of 
public  record,  and  the  law  will  hold  him  to  notice,  as  share 
thirty-seven  was  conveyed,  and  lot  two  included  in  that 
share.  1%  either  point  of  view  he  purchased  with  full 
notice  that  Lines  had  no  interest  in  lot  two,  and  in  this  par- 
ticular occupies  the  same  position  that  Lines  would  occupy 
were  he  contesting  the  title  of  Reid  to  said  lot.  The  deed 
from  Lines  to  Keid  was  properly  admitted  as  evidence,  and 
the  decision  establishing  the  title  to  lot  two  in  the  defend- 
ant, Eeid's  grantee,  is  correct. 

In  relation  to  lot  one,  it  will  be  seen  that  Taylor  obtained 
a  sheriffs  deed  June  20,  18Jr3.  May  7,  1844,  Hood  and 
Abbott  obtained  judgment  against  Taylor;  April  23, 184G, 
Donnel  obtained  judgment  against  Taylor;  September,  2, 
1848,  the  lot  was  sold  on  the  Donnel  judgment  to  Stotts, 
deed  made  to  him  December  4, 1848,  and  conveyance  to 
plaintiff  Octqber  5,  1852.  In  April,  1850,  Hood  & 
Abbott  revived  their  judgment;  October  16,  1850,  execu- 
tion issued,  said  lot  sold  to  defendant,  and  deed  made 
December  7,  1850.  It  is  now  contended  by  the  plaintiff 
that  the  sale  on  the  Donnel  judgment  will  hold  the  lot;  that 
although  the  judgment  is  junior  to  the  Hood  &  Abbott 
judgment,  yet  as  tb^y  were  not  diligent  in  asserting  their 
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rights,  they  lost  their  lien.  The  statute  in  force  at  the  time 
Hood  &  Abbott  obtained  their  judgment,  made  all  judg- 
ments liang  upon  the  real  estate  of  the  defendant,  from  the 
day  of  the  rendition  thereof.  K.  S.  p.  271,  §  6.  This  8tat>- 
nte  does  not  limit  the  time  during  which  such  lien  shall 
continue.  The  legislature,  by  act  approved  January  19, 
IMG,  limited  the  liens  of  judgments  to  ten  years.  This  act 
is  made  applicable  to  judgments  which  were  then  rendered, 
evidently  so  from  the  plain  and  obvious  import  of  the  lan- 
guage, as  well  as  fiom  the  fact  that  prior  to  its  becoming  a 
law,  the  lien  was  unlimited,  and  hence  mischievous  in  itft 
consequences  and  required  a  remedy — vide  similar  decision 
in  Woads  V.  Mtdm^  1  G.  Greene,  275.  Under  this  statute 
Wood  &  Abbott  had  a  right,  any  time  within  ten  years 
from  t!ie  date  of  the  judgment,  to  assert  their  lien.  The 
judgment  lost  none  of  its  efficacy  by  lying  dormant.  It 
was  still  a  lien  upon  the  property  of  the  defendant,  and  all 
ju:iior  incumbrances  must  be  postponed  until  it  is  satisfied, 
il"  enforced  within  the  time  limited  by  statute.  The  judg- 
ment was  revived,  but  this  did  not  revive  the  lien,  because 
the  lien  was  not  extinct.  It  only  gave  a  remedy  to  enforce 
by  execution,  a  lien  which  was  never  lost.  At  common 
law^  land  in  general  was  not  lia})le  for  debt,  nor  could  any 
execution  issue  on  a  judgment,  in  a  peraonal  action,  after  a 
year  and  a  day.  2  Bac.  728.  The  judgment,  however,  was 
not  barredj  for  an  action  of  debt  would  lie  on  it.  The  stat- 
ute of  West.  2,  13  Edw.  1,  authorized  the  elegit^  and  thus 
made  land  in  England  liable  for  debt  from  the  time  of  the 
judgment.  3  J)l.  Com.  418.  It  also  gave  the  scire  faoias 
in  personal  actions,  by  which,  after  a  year  and  a  day,  the 
juf]o:raent  might  be  revived,  as  in  real  actions  at  common 
law<  Co*  Litt.  200.  This  being  the  law  in  New  York  in 
1802,  we  find  the  following  case  in  point:  In  February, 
1S02,  Ehl  had  judgment  in  debt  against  Borst,  whose  land 
was*  thereupon,  sold  in  June,  1802,  to  EUwood.  After- 
wards an  old  judgment  of  1798,  in  favor  oi Kcme  v.  JBorst^ 
24 
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was  revived  by  scire  facias  in  December,  1803,  and  the 
Bame  land  levied  upon  and  Bold  to  Kane.  The  claimant  nn- 
der  EUwood,  who  purchased  under  the  younger  judgment, 
brought  ejectment  against  the  lessee  of  Kane,  who  pur- 
chased under  the  prior  judgment  It  was  determined  that 
the  plaintiff'  could  not  recover.  The  language  of  the  court 
is  as  follows:  "If  the  execution,  in  favor  of  Kane,  had  been 
issued  within  the  year  and  a  day,  any  lands  purchased  and 
possessed  by  third  persons,  after  the  docketing  the  judg- 
ment, might  have  been  sold.  Here  the  plaintiff  having 
*  lain  by  for  more  than  a  year  and  a  day  after  he  had  obtained 
judgment,  it  became  necessary  to  revive  it  against  the  orig- 
inal defendants,  which,  when  revived,  was  of  the  same  force 
and  effect,  and  of  course  liable  to  be  proceeded  upon  in  the 
same  manner  as  if  the  time,  within  which  an  execution 
might  legally  have  been  issued,  had  not  been  suffered  to 
elapse."  JacTcson  v.  Shaffer^  11  John.  613;  Ridge  v. 
Prather^  1  Blackf.  401,  where  the  question  is  ably  consid- 
ered. We  think  that  the  lien  acquired  by  the  Hood  & 
Abbott  judgment  remained,  and  was  in  force,  at  the  time 
of  the  sale  on  the  Donnel  judgment.  That  the  purchaser 
under  the  Donnel  judgment  took  nothing  by  the  sale,  pre- 
judicial to  the  rights  which  accrued  by  virtue  of  the  senior 
judgment;  that  at  most,  he  could  only  follow  the  surplHs 
fund  after  the  senior  judgment  became  satisfied  by  sale  of 
the  lot. 

The  court  was  right  in  deciding  that  the  title  to  said  }ot 
one,  was  in  the  defendant,  who  held  the  same  by  virtue  of 
a  slieriff 's  sale,  on  the  Hood  cfc  Abbott  judgment. 

Judgment  affirmed. 

J.  C.  Hall  and  C.  II,  PTuljps^  for  appellant. 

lieevea  <&  MiUer^  HanJcin  (&  Love^  for  appellee. 
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OlIVB  V.  DOUGHEBTY, 

There  is  no  resalting  trust  in  real  estate,  whera  there  was  qo  undertuking 

to  bay,  no  money  famished,  and  no  written  njeiyiOFandam  o^  the  arrange- 

raent. 
To  constitute  a  resulting  trust  by  parole,  it  should  be  conclusively  proved 

that  the  purchase  money  belonged  to  the  eediU  que  intd  or  was  advanced 

for  him  by  some  other  person  as  a  loan  or  gift. 
To  sustain  a  bill  for  specific  performance  of  a  parole  agreement,  the  material 

allegations  in  the  bill  should  be  sustained  by  proof ;  and  sufficient  per-    • 

formance  should  be  shown  to  take  the  case  out  of  the  statute  of  frauds. 
A  party  claiming  specific  performance  must  show  his  full  compliance  with 

all  the  terms  of  the  contract. 
A  contract  for  specific  performance  should  be  mutual  apd  certain  i|i  all  i.ts 

parts. 

In  Equity.    Appeal  from  Lee  District  Court 

Op{7iion  hy  Gbeene,  J.  Suit  by  J.  Olive  for  epecific  per- 
formance. The  bill  alleges  a  verbal  agreement,  under 
which  it  is  averred  that  complainant  entered  into  posses- 
sion, and  made  vahiable  improvements  on  part  of  a  lot  in 
Keokuk. 

The  answer  denies  the  agreement,  and  sets  np  the  statute 
of  frauds.  Upon  this  issue  and  the  depositions,  the  cause 
was  submitted  to  the  court,  and  the  prayer  of  tlie  bill  was 
refused  for  want  of  equity^ 

Complainant  now  urges  that  the  court  below  erred  in 
dismissing  the  bill;  and  that  the  relation  of  trustee  and 
cestui  que  ti^ust  exhisted  between  the  parties.  But  the 
averments  in  the  bill  sliow  no  such  relation.  It  merely 
shows  that  in  Jijpe,  184o,  Jones  and  Dougherty  were  in 
possession  of  a  lot  in  the  city  of  Keokuk,  of  which  J.  had 
25  by  50  feet,  aad  D.  the  balance,  that  there  was  an  under- 
standing between  them  that,  t^hen  title  could  be  obtained, 
they  would  purchase  the  lot  and  each  hold  the  part  be 
^cupied;  that  in  March.  1846,  X).  piarcha3ed  the  partition 
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title  to  said  lot  took  a  deed,  and  gave  a  mortgage  for  the 
purchase  money,  payable  in  one,  two  and  three  years;  that 
D>  recognized  the  arrangement  after  the  purchase;  that  J. 
BOld  his  right  to  Olive  in  April,  1847;  that  O.  took  posses- 
61011,  depending  upon  the  arrangement  with  D.  for  title; 
Bud  that  J.  and  O.  always  stood  ready  to  pay  for  their  por- 
ti<m  of  the  lot;  that  subsequently  D.  sold  to  Fletcher.  But 
tlitre  is  no  averment  that  J.  or  his  grantee,  O.,  ever  offered 
ta  i>ay  or  assume  their  portion  of  the  purchase  money,  or 
vyQT  placed  themselves  in  a  situation  in  which  they  would 
be  justified  in  demanding  a  deed. 

iL  appears  that  D.  &  J.  were  both  in  possession  of  por- 
tloiiB  of  the  lot,  and  had  made  the  improvements  before 
tht  y  talked  of  any  arrangement  to  secure  title,  and  by  thai 
arrangement  neither  of  the  parties  assumed  the  trust 
llu^re  was  no  undertaking  to  buy  the  lot;  either  of  them 
TJH^ht  do  it,  or  neither.  No  consideration  or  written  mem- 
unindum  of  the  arrangement  was  passed  between  the 
] parties.  There  was  no  fiduciary  relation  established;  no 
confidence  reposed,  no  trust  created. 

According  to  Bamardeston  C.R.  388,  there  are  only  two 
kinds  of  trusts  by  operation  of  law;  either  where  the  deed 
lias  been  taken  in  the  name  of  one,  and  the  purchase 
itKkuey  paid  by  another;  or  where  the  owner  of  an  estate 
lias  made  a  voluntary  conveyance  of  it,  and  declared  the 
trust,  in  part,  to  be  for  another,  but  is  silent -as  to  the  other 
imrt. 

The  present  case  falls  far  short  of  this  rule.  Tlie  pur* 
cliase  money  was  not  paid  by  J.,  nor  was  afiy  porti(5n  ever 
tendered  to  D.,  in  whose  name  the  lot  was  entered,  and 
fcitill  the  whole  foundation  of  such  a  tnist  is  the  payment  o** 
tin-  purchase  moneys. 

Again,  the  rule  prevails  without  exception,  that  unless 
tlio  trust  arise  on  the  face  of  the  deed  itself,  the  proofs 
mmi  be  clear  and  conclusive-7-l  Bibb.  609;  3  John.  222;  & 
Serg,  and  Eawle  527;  8  Ves.,  Jr.  705;  10  ib.  511;  1  Vern. 
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2  Atk.  71;  23  Maine  410 — and,  however  clear  the 
proof  may  be,  it  has  been  doubted  whether  parole  evidence 
is  admtfisable  against  tlie  sworn  answer  of  the  defendant, 
denying  the  trust  2  Atk.  155;  4  East  577;  29  Maine  410. 
In  cases  where  such  evidence  has  been  held  admissible,  it 
was  received  with  grej^  caution.  1  Bibb.  609;  1  John.  Ch. 
R.  582;  2  ib.  405;  4  Blackf.  539;  5  J.  J.  Marsh.  590;  5  Por- 
ter 195;  8  S,  and  E.  484.  But  in  Botsford  v.  Burr^  3 
John.  Ch.  E.  404,  it  was  held,  that  if  the  person  who  sets  up 
a  r^ulting  trust  has,  in  fact,  paid  no  part  of  the  considera- 
tion money,  he  will  not  be  allowed  to  show,  by  parole 
proo£  thdt  the  purchase  was  made  for  his  benefit;  held  also, 
that  any  payment,  or  advance  of  money,  after  the  pur- 
chase, can  not  raise  a  resulting  trust,  without  overturning 
the  statute  of  frauds.  4  East  577;  7  Cranch.  177;  Mahomer 
V.  HarrUofh^  13  S.  and  M.  53;  Bathbun  v.  Bathhun^  6 
Barb.  98. 

We  think  the  authorities  clearly  establish  the  doctrine 
that  to  constitute  a  resulting  trust  in  real  estate,  by  parole, 
it  should  be  conclusively  proved  that  the  purchase  money 
belonged  to  flie  cestui  que  trusty  or  was  advanced  for  him 
by  some  other  person,  as  a  loan  or  gift.  Getman  v.  Get- 
man,  1  Barb.  Ch.  E,  299;  Sugd.  on  Yen.  140;  Hill  on 
Trustees  92;  Shoemaker  v.  Smith,  11  Hum.  Tenr.  81.  Under 
the  authorities,  it  obviously  follows  that  no  trust  is  estab- 
lished in  the  present  case. 

But  there  are  other  reasons  which  justified  the  court  in 
dismissing  the  bill-  The  agreement,  alleged  in  the  bill, 
is  not  sustained  by  the  prool^  nor  is  a  sufficient  perform- 
ance shown  to  take  the  case  out  of  the  statute  of  frauds. 
Even  in  the  agreement  alleged,  there  is  no  certainty  as  to 
time  of  performance,  or  the  price  to  be  paid.  It  also  shows 
a  want  of  mutuality.  D.  was  not  bound  to  purchase  title, 
nor  was  J.  under  any  obligation  to  buy  of  him,  if  he  did 
purchase.    There  was  no  reciprocity,  no  mutual  obligation, 
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no  consideratioi],  in  a  word,  no  contract  between  the  par- 
ties. Kor  did  complainant  tender  liis  share  of  the  pnrchase 
money  to  defendant,  but  filed  his  bill  for  a  specific  per- 
formance, without  having  first  placed  himself  in  a  situation 
to  claim  equity-    He  who  seeks,  must  first  do  equity. 

A  party  claiming  specific  pertbrmance,  must  show  his 
full  compliance  with  all  the  terms  of  the  contract.  S  Story 
Eq.  Jr.  §§  271,  276;  1  Scam.  54;  1  How.  U.  S.  76. 

The  contract  must  be  mutual,  tlie  tie  reciprocal,  or  a 
court  of  equity  will  not  enforce  a  performance.  Harring 
Ch.  K.  124,  420;  1  Ham.  14;  6  ib.  3S3. 

The  contract  to  be  enforced,  must  be  certain  in  all  its 
parte,  and  clearly  ascertained.  2  Story  Eq.  Jr.  §§  751, 707; 
6  Paige  288;  Harring  Ch.  124;  1  Gilman  454;  14  Peters 
77,  82. 

In  this  case,  therefore,  we  are  clearly  of  the  opinion  that 
the  court  below  decided  correctly. 


Decree  aflirmed. 


Jlall  c6  Phelps^  for  appellants. 
Geo.  C.  Dixon^  for  appellee. 


Seely  v.  Hew. 

Where  the  record  is  silent  in  relation  to  the  service  of  process,  jurisdiction 
will  bfl  presumed,  on  the  ground  that  courts  of  general  jurisdiction  are 
favored  with  that  legal  presumption,  which  forbids  all  inqniry  into  juris- 

i,  diction,  in  collateral  proceedings.  But  if  the  record  ^ow»  no  service 
there  is  no  jurisdiction  over  the  person,  and  a  decree  against  him  is  void. 

Where  the  record  shows  that  there  was  no  jurisdiction,  either  over  the  par- 
ties or  the  subject  matter,  the  judgment  and  sales  under  it  are  void,  and 
may  be  so  declared  in  a  collateral  proceeding ;  bat  where  the  record  it 
silent  upon  facta  necessary  to  confer  jurisdiction,  the  law  presumes  th« 
decision  correct,  and  the  judgement  wUl  be  binding  tiU  reversed. 
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Error  to  ZeeDistrict  Court* 
Opinion  hy  Kinney,  J.  ThiB  was  an  action  of  right, 
brought  by  Seely,  in  the  Lee  district  court,  184l)j  for  the 
recovery  of  the  north-east  quai*ter  of  section  thirty-one,  and 
the  north  half  of  section  thirty- two,  all  in  township  eixty- 
nine  north,  and  range  six  west.  The  case  was  tried  at  the 
April  term,  1850,  and  a  verdict  and  judgment  for  the 
defendent.  By  the  bill  of  exceptions,  taken  by  plaintiff;  it 
appears  that  Jacob  Beeler,  in  184:0,  was  the  owner  in  fee 
of  the  land  above  described.  At  the  April  term  of  the 
Lee  district  court,  1843,  W.  Eufus  Stewart,  assignee  of 
Calvin  I.  Price,  recovered  a  judgment  against  said  Beeler 
for  the  sum  of  three  hundred  and  fifteen  dollars  and  fifty 
cents  debt,  and  eighty-one  dollars  and  ninety-tbreo  cents, 
damages  and  co8t«  of  suit.  An  execution  was  issued  on 
this  judgment  July  13,  1844,  and  levied  upon  the  nortli- 
eaqt  quarter  of  section  thirty-one,  and  the  west  lialf  of  the 
north-west  quarter  of  section  thirty-two,  township  sixty- 
eight  north,  range  six  west.  The  same  was  duly  advertised, 
and  on  the  13th  day  of  September,  1844,  sold  to  Seely  fur 
§505  18,  and  the  execution  returned,  satisfied,  in  fall. 

We  will  here  observe  that  this  action  is  brought  to 
recover  land  in  township  sixty-nine,  that  Beeler's  land,  aa 
will  appear,  was  in  sixty-nine,  but  that  the  sheriff  described 
the  land,  in  his  return  of  levy  and  sale,  as  in  township 
sixty-eight.  This  sale  was  September  13, 1844.  Septem- 
ber 20,  1844,  Reid  purchased  of  Beeler  the  north-east 
quarter  of  section  thirty-one,  and  north  half  of  section 
thirty-two,  in  township  sixty-nine  north,  range  six  west,  for 
$1400  00,  and  a  deed  therefor  on  same  day.  He  also  exe- 
cuted to  said  Beeler  the  following  instrument : 

"I,  James  Eeid,  of  the  county  of  Union,  and  State  of 
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Indiana,  having  this  day,  purchased  from  Jacob  Beeler  the 
north-^ast  quarter  of  thirty-one.  (31)  and  the  north  half  of 
section  thirty-two,  all  in  township  sixty-nine,  north  and 
range  six  west,  in  the  county  of  Lee,  and  Territory  of  Iowa; 
and,  whereas,  there  was  a  judgment  obtained  against  the 
said  Beeler,  in  favor  of  W.  Rufus  Stewart,  before  this  pu> 
chase,  now  therefore,  I  agree  to  take  said  land,  subject  to 
any  lien  or  incumbrance  which  there  may  be  on  said  land, 
in  consequence  of  said  judgment,  and  save  said  Beeler 
harmless,  against  or  in  consequence  of  any  liability  against 
him,  by  reason  of  said  judgment  James  Reto." 

There  does  not  appear  to  have  been  any  deed  made  to 
Seely,  by  virtue  of  the  sheriff's  sale,  in  1844,  On  the  25th 
September,  1846,  Seely  filed  a  bill  in  chancery  against 
Stewart,  Stotts — ^the  sheriff,  James  Beid,  an8  Jacob  Beeler, 
alleging  that  the  sheriff  levied  the  writ,  issued  on  said 
judgment,  on  the  above  described  land,  in  township  sixty- 
nine;  that  the  same  was  owned  in  fee  simple  by  Jacob 
Beeler ;  that  the  sheriff  sold  the  same  to  said  Seely;  that  it 
was  understood  by  the  sheriff  and  orator  to  be  the  land  of 
Beeler,  in  township  sixty-nine,  but  states  that  the  sheriff, 
in  entering  his  said  levy  upon  said  execution,  and  making 
liis  return  of  his  proceedings,  and  the  sale  aforesaid,  by 
accident  mis-described  said  tracts  of  land,  by  describing 
the  same  as  situated  in  township  sixty-eight  north,  in  the 
place  of  township  sixty-nine;  that  said  Beeler  had  no  right, 
title,  or  interest  in  any  land  in  township  sixty-eight;  that 
orator  was  informed  by  the  sheriff  that  he  was  purchasing 
a  part  of  the  tract  of  land  where  said  Beeler  then  resided, 
in  township  sixty-nine.  Bill  states  satis&ction  of  execu- 
tion by  said  sale;  sale  of  land  to  Beid,  thereafter  being 
sut^ect,  as  was  supposed,  to  redemption;  that  said  Beid  had 
a  fuH  knowledge  of  the  existence  of  said  judgment  and 
sale;  but  orator  does  not  know  whether  or  not  said  Beid 
knew  ot^e  mistake  in  said  aale;  that  the  amount  of  the 
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bid  was  deducted  from  the  price  of  said  sale  to  Beid  by 
Beeler,  and  that  the  contemplated  redemption  of  said  laml 
by  said  Keid,  from  orator's  said  purchase,  was  a  part  of  the 
purchase  price. 

Bill  prays  a  conveyance  from  Reid  for  the  preraiaea 
intended  to  be  sold;  that  said  mistake  be  corrected,  and 
said  sale  be  deemed  to  be  made  according  to  the  true 
intent,  meaning,  and  understanding  of  orator,  said  sherift^ 
and  Beeler  ;  or,  in  case  orator  is  not  entitled  to  have  con- 
veyance, then  that  said  court  would  decree  that  said  sale 
would  be  set  aside,  and  the  judgment  stand  in  full  force 
and  effect,  in  the  same  manner  as  if  sale  had  not  been 
made;  and,  that  the  same  stand  and  be  decreed  to  be  col- 
lected, for  the  use  and  benefit  of  said  Seely,  and  that  Baid 
land  be  chargeable  with  the  payment  of  the  same.  The 
record  shows  thatBeeler  was  not  served  with  process,  and 
did  not  appear  personally,  or  by  counsel.  Beid  appeared 
and  demurred,  and  Stotts  and  Stewart  made  default.  The 
court  renderedthe  following  decree : 

Elie  Seeley  "J 

James  Reid,  w!'  Rufus  Stewart,    f  ^"^^^  ^^'  ^®^^- 
William  Stotts  and  Jacob  Beeler.  j 

This  day  this  cause  came  on  to  be  heard  on 
the  demurrer  of  defendant,  Beid,  which  is  overruled,  and 
the  said  defendants  having  failed  to  plead,  answer,  or 
demur  to  said  bill,  and  said  Beid  abiding  by  his  said 
demurrer,  it  is  thereupon,  hearing  of  said  cause,  ordered 
and  adjudged,  and  decreed  by  the  court  that  the  said  eale, 
mentioned  in  said  bill,  be  set  aside,  and  that  the  satisfac- 
tion  of  said  judgment  and  execution,  by  virtue  of  said  sale, 
be  set  aside  and  vacated,  and  that  said  judgment  in  favor 
of  said  Stewart  against  said  Beeler,  stand  and  be  taken, 
and  stand  as  though  no  such  execution  had  issued,  or  gale 
taken  place.    It  is,  therefore,  ordered  that  the  proceeds, 
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hereafter  to  be  collected  on  said  judgment,  be  paid  to  com* 
plainant. 

After  this  decree,  to-wit:  on  2d  day  of  November,  1847, 
execution  was  issued  and  levied  upon  the  following  land: 
north-east  quarter  of  section  thirty-one,  township  sixty- 
nine,  north  range  six  west;  also,  north  half  of  section 
thirty-two,  township  sixty-nine,  north  range  six  west,  in  all 
480  acres.  The  same  was  struck  oflT  and  sold  to  Elie  Seely, 
for  the  sum  of  six  hundred  and  thirty-six  dollars  and  fonr- 
teen  cents,  for  which  a  sheriflf 's  deed  was  executed  to  said 
Seely,  April  12, 1849. 

The  plaintiff,  Seely,  to  support  this  action  of  right  in  the 
court  below,  first  introduced  evidence  of  title  in  Beeler, 
which  showed  that  at  the  time  judgment  was  render  in 
favor  of  Stewart,  he  owned  the  land  in  controversy.  lie 
then  introduced  the  sheriff's  deed,  as  given  above,  and 
rested. 

The  defendant  then  introduced  the  first  execution,  whidi 
showed  that  the  judgment  was  satisfied  by  sale  of  land  in 
township  sixty-eight.  He  then  introduced  the  deed  from 
Jieeler  to  him,  conveying  land  in  township  sixty-nine,  sub- 
sequent a  few  days  in  date  to  the  date  of  sale,  and  satisfac- 
tion of  said  judgment 

As  rebutting  evidence,  the  plaintiff  then  offered  the  bill, 
proceedings,  and  decree  in  chancery,  correcting  the  mistake 
of  the  sheriff,  but  this  evidence  was  objected  to  by  defend- 
ant, and  objection  sustained  by  the  court,  and  judgment 
rendered  in  favor  of  the  defendant.  This  decision  of  the 
court  is  assigned  for  error. 

It  is  conceded,  in  the  argument,  that  the  court  rejected 
this  evidence  because  the  record  showed  that  Beeler  was 
not  served  with  process,  and  made  no  appearance.  In  tliis 
the  court  were  clearly  right  Beeler  was  a  necessary  party 
to  the  suit  in  chancery.  The  bill  prays  that  the  judgment 
against  him  may  be  reinstated.  It  seeks  to  make  it  a  lien 
upcn  the  land  which  he  had  conveyed  to  Eeid,  and  the 
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tide  to  which  he  covenants  to  warrant  and  defend.    Hence 
he  was  made  party.    The  process  returned,  as  to  JJeeler, 

not  fomid.  There  is  no  evidence  of  publication,  and  it 
does  not  fippear  from  the  record  that  he  appeared.  The 
court  rendered  decree,  setting  aside  the  sale  and  the  eatis- 
factiou  of  the  judgment  and  execution,  and  ordered  that 
said  judgment  against  said  Beeler  stand,  and  be  takoTi,  aod 
stand  as  titough  no  such  execution  had  issued,  or  ^n\e  taken 
place.  Tills  the  court  could  not  legally  do,  nev<.r  having 
acquired  jurisdiction  of  the  person  of  Eeeler.  If  the  rt- 
cord  was  silent  in  relation  to  the  service,  jurisdiction  would 
be  presumed,  upon  the  ground  that  courts  of  gencnil  juris- 
diction, in  the  exercise  of  tl^eir  ordinary  po\YevSi  are 
favored  with  that  legal  presumption  which  forliids  all 
enquirv  into  jurisdiction,  in  a  collateral  proceeding,  lint 
when  it  appears,  from  the  record  of  such  court,  tiiere  was 
no  service,  that  it  had  no  power  to  render  the  judi^meiit 
which  it  did  render,  its  most  solemn  acts  are  mere  nuUitieti^, 
of  no  more  force  or  efficacy  than  judgments  of  eourts  of 
inferior  jurisdiction,  upon  matter  over  which  they  hud  ni> 
control,  Voorhies  v.  Bank^  10  Peters,  449;  Thomimon  v* 
Tomlin^  2  Peters,  157;  Hose  v.  Hemely^  2  Cond.  100;  Le-fs^ 
see  of  Jliclcey  v.  Stewart  et  al.^  3  How.  750;  IldUngfi-. 
worth  V.  Barhour^  4  Pet.  466;  Bloom  v.  Burdich^  1  Ilill- 
130;  Shriver'^s  Leasee  v.  Linn  et  al.^  2  How.  43;  McComh 
\,  Mar  shall,  8  S.  and  M.  505;  JEnos  v.  Smithy  7  ib.  S5,  U 
How.  34S,  349;  Wheaton  v.  Sexton^s  Lessee^  4  l^et.  Cond. 
521;  Marshall  v.  Marshall,  ^  G.  Greene,  241;  Beid  v. 
WHght^  2  G.  Greene,  15;  Wehster  v.  Beid^  decided  in  Sup. 
C,  U,  S.,  xnde  pamp.  ed.,  involving  the  same  question  as  the 
case  of  Bxid  v.  ^yr^gM^  referred  to  above.  In  this  ease  the 
decision  of  this  court,  in  Beid  v.  Wright^  is  fully  sustained* 
Judge  McLean,  ill  delivering  the  opinion  says:  "Xo  per- 
Bon  is  re(|uired  to  answer  in  a  suit,  on  whom  process  haa 

♦*  11  How.  U.  S.  437. 
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uot  been  served,  or  whose  property  has  not  been  attached. 
In  this  case  there  was  no  personal  notice,  nor  attachment, 
or  other  proceeding  against  the  land,  nntil  after  the  jndg- 
incnts.  The  judgments,  therefore,  are  nullities,  and  did 
not  authorize  the  execution  on  which  the  land  was  sold^" 
This  decision  is  entirely  in  point,  and  must  be  decisive  of 
the  case  before  us. 

Tlie  proceeding  against  Beeler  was  in  personam.  The 
complainant  prayed  for  a  decree  to  revive  a  judgment 
against  him  which  had  been  satisfied.  The  decree  is 
against  Beeler  without  giving  him  a  day  in  court,  and 
hc'uce  absolutely  void.  But  as  opposed  to  this  view  of  th^ 
subject  we  are  cited  to  the  case  of  Wright  vs.  Marshy  Zee 
cO  DelevaUy  2  G.  Greene,  95.  In  that  case  it  is  not  decided 
that  jurisdiction  will  be  presumed  where  the  want  of  it  ap- 
})ears  upon  the  record.  This  court  has  never  so  held.  In 
tliat  case  the  record  dose  not  show  a  want  of  jurisdiction. 
Olijection  was  made  to  tlie  service,  which  was  by  publica- 
tion. On  this  point  tlie  court  say,  "  It  appears  then  that 
proof  of  publication  was  before  the  court.  It  was  con- 
sidered, and  the  publication  adjudged,  to  be  such  as  was 
required  by  law. " 

Again  the  court  say,  "  It  was  enough  for  the  j ecord  to 
show  die  subject  matter  and  the  parties  before  the  court, 
tlie  exercise  of  judicial  power  in  relation  to  them,  and  a 
llnal  judgment."  Hero  was  jurisdiction,  and  tliis  being 
established,  the  judgment  could  not  be  collaterally  assailed 
for  mere  irregularity.  But*  it  is  also  said  that  in  the  case 
under  consideration  the  court  must  have  decided  that  it 
liiid  jurisdiction  over  Beeler,  or  it  would  not  have  rendered 
II  decree,  and  therefore  that  decision  is  conclusive.  This 
would  be  a  correct  position,  if  the  record  did  not  disclose 
the  fact  that  Beeler  was  not  served  and  did  not  appear. 

We  think  the  following  the  true  rule  on  this  subject : 
When  the  record  shows  tliat  there  was  no  jurisdiction, 
either  over  the  parties  or  subject  matter,  the  court  has  no 
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power  to  decide  any  question  aflfecting  die  pereon  or  sub- 
ject matter  over  whom  or  which  jurisdiction  has  not  been 
obtained ;  and  any  judgment  so  made  is  absolutely  void, 
and  may  be  so  declared  in  any  collateral  proceeding. 
When,  however,  the  judgment  is  silent  upon  those  facts 
necessary  to  confer  jurisdiction,  tlie  law  presumes  the 
decision  of  the  court  in  favor  of  jurisdiction  to  be  correct, 
and  its  final  judgment  will  be  binding  until  reversed  in  an 
appellate  court  upon  a  direct  proceeding.  This  doctrine 
applies  only  to  courts  of  general  jurisdiction  in  the  exer- 
cise of  their  ordinary  powers,  and  when  their  judgments 
are  brought  in  question  in  Ae  State  where  rendered. 

The  decree  reinstating  the  judgment  against  Beeler  being 
Void,  there  was  no  valid  subsisting  judgment  upon  which 
execution  could  issue.  The  execution  was  also  void,  and 
the  sale  to  Seely  upon  execution  on  such  judgment  com- 
municated no  title.  It  is  well  settled  that  there  must  be  a 
valid  subsisting  judgment,  execution  and  levy,  and  to  these 
must  the  purchaser  look  in  buying  land  at  sheriff's  sales. 
If  there  is  no  such  judgment,  all  subsequent  proceedings 
are  void. 

Beeler  then  not  having  been  party  to  the  proceedings  in 
chancery)  and  the  decree  against  him  a  mere  nullity,  the 
court  did  not  err  by  rejecting  it  when  offered  in  evidence. 

We  are  not  prepared  to  say  that  Seely,  who  evidently 
purchased  in  good  faith  at  the  first  sale,  and  paid  his  money 
through  an  innocent  mistake,  has  not  a  remedy.  His 
money  has  satisfied  a  judgment,  and  either  Eeid  or  Beeler 
has  received  the  benefit ;  but  where  his  remedy  is,  or  how 
to  be  obtained,  is  not  for  this  court  to  determine. 

Judgment  affirmed. 

J.  0.  Hall  and  Charles  Mason^  for  plaintiff  in  error. 

IT.  T.  JReidj  for  defendant 
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Marshall  v.  Chittenden  et  al. 

M.  executed  a  deed  of  land  to  fire  persons  and  their  saccesaois,  as  tnistee^ 
to  be  appointed,  regulated,  and  governed,  in  the  maDuer  stipulated  in 
the  deed,  in  trust  for  a  Congregational  Churoh,  to  be  subsequently  organ- 
od  in  the  town  of  Keokuk,  under  certain  regulations  and  coutingences ; 
some  time  after  M.  died,  and  his  heirs  conveyed  the  same  land  to  S.  T.  M. ; 
held  that  as  the  object  of  the  trust  wa?  not  in  esse,  and  as  the  regulations 
and  contingences  had  not  been  observed,  the  deed  first  made  could  not  be 
sustained ;  held  also,  tliat  the  deed  from  the  heirs  divested  all  contingent 
interest  under  the  first  deed,  and  vefted  the  title  in  S.  T.  21. 

In  Equity.    Aj7j)eal  from  Zee  District  Court. 

Ojpinioii  hj  Greene,  J.  Bill  to  revoke  and  cancel  a  con- 
veyance of  forty  acres,  executed  by  John  McKean  in  1846, 
to  defendantp,  A.  B.  Chittenden  and  four  other  persons,  in 
trust  for  an  orthodox  congregational  church  at  Keokuk. 
Subsequent  to  the  death  of  McKean,  his  heirs  and  widow 
conveyed  the  same  land  to  Marshall,  who  files  this  bill  to 
<juiet  his  title.  The  defendant  demun-ed  to  the  bill  in  the 
court  below.  The  demurrer  was  sustained  and  the  bill 
dismissed. 

Complainants  appeal,  and  raise  two  questions  for  the 
(iecision  of  tliis  court. 

1.  Was  the  deed  from  McKean  to  defendants  a  valid 
conveyance  of  any  interest  in  the  land  ?  2.  Pid  not  the 
subsequent  conveyance  to  complainants,  divest  such  in- 
terest, even  if  any  passed  to  defendents,  and  vests  the 
absolute  title  in  complainants  ? 

Tlie  deed  to  defendants,  from  one  McKean,  provides 
that  their  successors  shall  be  chosen  in  the  manner  stipu- 
lated by  the  deed,  and  the  conveyance  is  declared  to  be  in 
trust,  "for  the  use,  benefit  and  support  of  an  orthodox 
congregational  church,  at  the  town  of  Keokuk,  to  be  called 
and  named  '  ThQ  Congregational  Church  of  Keokuk,' " 
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Tlio  tnistecs  are  enjoined  by  the  deed,  to  appropriate 
the  forty  acres  of  land  and  all  proceeds  arising  from  tlie 
Bale  or  rents  thereof,  "  to  the  use,  benefits  and  support  of 
tlie  lirst  congregational  church  which  shall  be  organized  at 
said  town  under  the  title  aforesaid.  " 

The  deed  stipulates  that  the  trust  shall  be  applied  to  no 
other  puq>rise-  It  provides  that  any  three  of  the  trustees, 
or  all  the  Burvivors,  may  fill  any  vacancy  in  their  number; 
and  in  case  a  tnistee  resign,  he  is  authorized  to  propose  his 
sucee^sor. 

Tlie  deed  provides  for  a  board  of  council  to  try  charges 
agaitHt  any  one  of  the  trustees,  and  to  expel  him  for  any 
moral  delinquency.  Tlie  trustees  named  in. the  deed  ac- 
a.^jUt*d  the  tnLat,  and  agreed  to  perform  the  duties,  Decem- 
ber ^5,  1840. 

L  The  first  jjolnt  presented  for  adjudication  is.  Does. the 
deed  create  a  valid  contingent  remainder? 

It  is  obvious  tliat  the  trustees  were  not  vested  with  a 
freehold  estate.  The  grantor  intended  to  convey  a  legal 
title  to  them  upon  certain  contingencies.  Tliis  title  was 
contingent  iiptui  their  willingness  to  serve,  their  good 
behavior,  their  residence  in  Keokuk,  and  upon  the  facta 
that  tlie  '^ortbi>dt>x"  congregational  church  should  be 
organized. 

Tliosc  eontingcuces  which  affect  the  trustees,  it  may  not 
be  neeestiary  to  consider,  because  there  is  nothing  in  the 
recoi'd  which  disturbs  the  presumption  of  their  willingness 
to  act  under  the  deed  as  trustees ;  the  deed  vested  in  them 
a  contlngejit  naked  legal  title.  Bnt  tlie  use  under  our 
fitatute  could  only  take  eftect  upon  the  contingency  that 
tlio  ceHrii  que  %iBe  should  be  organized  or  incorporated  into 
existence.  Tliei-e  was  no  such  church  at  the  time  the 
d^ed  was  executed,  and  consequently  the  trust  could  be  ap- 
plied to  no  tiuch  use  as  that,  stipulated  in  the  grant.  The 
use  could  not  pass,  because  there  was  no  party  in  whom  it 
could  be  veated^     It  consequently  remained  with  the 
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grantor  and  his  heire.  It  seems  obviouB  that  no  estate  was 
created  by  virtue  of  the  deed,  but  a  kind  of  remainder 
was,  infutuTO  to  pass  upon  the  remote,  possible  contin- 
contingency,  that  the  trustees  should  continue  a  valid 
existence,  and  the  ce%iui  que  use  should  be  created,  be 
properly  christened  and  located,  and  be  embned  with 
an  orthodox  spirit.  But  two  of  the  trustees  have  deceased 
witliout  legal  succession,  and  consequently  the  board  has  no 
valid  existence,  nor  has  the  church  been  organized,  nor 
have  tlie  other  contingences,  stipulated,  been  performed. 

This  cannot  be  regarded,  even  as  a  valid  remainder,  for 
it  does  not  appear  to  be  supported  by  any  vested  estate  of 
freehold.  4  Mod.  316;  2  Bl.  Com.  168  ;  4  Kent,  234,  248. 
An  estate  resting  upon  a  remote  future  contingency  is  void. 
.4  Kent,  283.  Fern  on  Eem.  452 ;  Coke  Lit.  49.  A  re- 
mainder may  rest  upon  a  common  or  near  possibility,  as 
death,  or  even  death  without  issue,  but  not  upon  a  remote 
possibility  as  to  a  corporction  not  then  in  esse.  4  Kent,  406. 
The  organization  of  a  church  corporation  is  not  an  event 
which  tlie  law  anticipates.  It  is  potentia  remota,  and  can- 
not be  legally  preserved  even  under  laws  where  an 
established  church  is  recognized. 

It  is  conceded  that  there  has  been  no  such  church  or- 
ganized at  Keokuk,  either  before  or  since  the  deatli  of  the 
grantor ;  that  consequently  his  use  and  title  were  in  no  way 
divested  at  the  period  of  his  death.  It  therefore  follows 
that  the  use  and  title  passed  to  his  heire,  and  that  they  had 
the  right  to  convey  a  valid  title  to  Mai-shall.  Had  the 
contingency  happened;  had  the  church  been  organized 
under  the  resti-ictions  of  the  deed,  and  taken  to  itself  the 
use  and  possession  of  the  land,  during  the  life  time  of  Mc- 
Kean ;  much  weight  should  then  be  given  to  tlie  arguments 
of  counsel  for  appellees.  The  contingency  having  hap- 
pened, and  the  estate  having  passed  to  a  party  in  being 
before  his  "death,  it  might  with  proj)riety  be  assumed, 
X  nder  the  doctrine  of  charitable  uses  that  the  convcvance 
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was  not  absolutely  Toid,  as  against  the  grantor.  In  siieh 
a  case,  although  the  deed  would,  in  itself,  be  legally  voiO, 
as  having  had  no  grantor,  and  void  as  creating  an  estate  hi 
fataro<i  still  the  doctrine  of  cypress  might  be  applied  for  the 
purpose  of  carrying  out  the  intention  of  the  grantor,  untler 
circumstances  which  gave  notice  to  the  heirs,  or  subat^quent 
purchasers,  tliat  such  intention  was  manifest,  not  only 
before,  but  afler  the  contingency  happened.  But,  iu  t!ie 
case  at  bar,  the  contingency  did  not  happen,  there  was  no 
subsequent  circumstances  showing  a  continued  intention  on 
tlie  part  of  the  grantor,  that  his  heirs  should  be  divested  iA 
their  rights  ui)on  any  contingency  subsequent  to  his  death. 
Upon  the  death  of  McKean,  there  was  in  existence  no 
adverse  claimant  to  the  land  in  question;  the  use  and  title, 
therefore  passed  to  h's  heirs.  They  should  not  be  divested 
of  that  title  upon  the  mere  naked,  invalid,  granteeles'^  deed, 
under  which  the  trustees  claim  rights.  That  contingent 
interest  was  so  remote  and  imcertain,  so  destitute  e^f  any 
object  upon  which  it  could  rest,  that  it  should  hjirdlj  he 
regarded  as  even  a  cloud  of  doubt  upon  the  title  uf  the 
heirs;  and  their  subsequent\onveyance  to  Marshall  &\vept 
away  any  shadow  of  a  contingent  interest  hovering  adout 
the  impracticable  deed  made  by  McKean.  We  eay  thii 
deed  is  impracticable,  because  it  is  not  possible  to  carry  out 
its  stipulations.  The  grantor  appears  to  have  regard t.'d  th^ 
persons,  to  whom  he  undertook  to  convey  the  legal  title,  as 
a  corporation;  attempting  to  impart  to  them  and  their  suc- 
cessors perpetual  duration;  establishing  rules  for  their 
government,  creating  a  court  for  the  trial  and  expnkion 
of  members,  and  giving  them  the  power  to  appoint  iheir 
successors. 

The  deed  seems  to  contemplate  the  trustees  as  invts^ted, 
in  all  respects,  with  corporate  powers.  It  is  obvious  that 
he  could  not  clothe  them  with  such  corporate  powers,  and 
equally  obvious  that  the  trustees  could  not  carry  our.  flse 
intention  of  thcgrautor,  without  being  legally  incor^'urated 
25 
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ted.  Without  such  corporate  powers,  the  legal  title  in 
them  would  descend  to  their  heirs,  and  not  to  their  succes- 
sors, and  thus  one  of  the  leading  objects  of  the  grantor 
would  be  subverted.  It  is  true,  courts  should  favor  any 
demise  or  bequest  made  to  charitable  objects,  but  this 
should  only  be  done  consistently  with  the  intentions  of  the 
donor.  Here  there  was  no  demise  or  bequest,  nothing 
more  than  a  voluntary,  vague,  infeasible  deed,  without  con- 
sideration or  possession,  and  under  which  no  rights  had 
been  acquired.  Had  it  been  the  intention  of  McKean  to 
divest  his  heirs  upon  a  subsequent  contingency,  by  a  deed 
so  irregular  and  invalid,  he  should  have  confirmed  this 
intention  by  his  will,  as  the  doctriije  of  cypress  is  more 
applicable  to  demises  than  to  conveyances. 

1.  AVe  conclude,  then,  from  the  record  before  us,  that 
the  conveyance  cannot  be  sustained  even  as  a  charitable 
use,  because  the  intention  of  the  grantor  cannot  be  carried 
out  consistently  with  the  deed  itself,  nor  with  established 
principles  of  common  law,  as  the  object  of  the  charity  is 
not  {?i  esse;  nor  can  it  be  good  as  a  contingent  use,  or  a 
contingent  remainder,  for  the  reasons  already  adduced. 

2.  We  also  conclude,  that  the  conveyance  from  the  heirs 
to  comphiinant,  divested  all  shadow  of  contingent  inter- 
est, and  vested  the  absolute  title  in  complainant. 

It  therefore  follows,  that  the  demurrer  to  the  bill  should 
have  been  overruled,  and  a  decree  entered  for  complainant. 


Decree  reversed. 


J.  C.  Hall  and  Z.  i2.  Reeves^  for  appellants. 
It.  P.  Lowe^  for  appellees. 
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The  return  of  the  officer  upon  tbe  writ,  must  constitute  the  foundation  of 
all  subsequent  proceedings  against  the  property,  under  attachment. 
Greene,  J.,  eontra. 

The  attachment  proceeding  being  in  derogation  of  common  lav,  bj  virtue 
of  a  special  statute,  summary  and  extrao^-dinarj,  tbe  district  court  is 
therefore  quo  ad  hoc  a  court  of  limited  jurisdiction.     Grreme,  J.,  contra. 

Where  the  sheriff  did  not  return  in  express  words  tliat  the  "property 
attjiched  was  the  property  of  the  debtor,"  but  merely  returned  as  follows  : 
■January  2d,  1849,  levied  the  within  writ  by  attaching"  the  land 
described,  and  the  report  of  appraisers  ;  held  that  the  levy  was  void,  and 
gave  no  jurisdiction  to  the  court  over  the  property  attached  ;  held,  also, 
tliat  such  levy  could  not  be  favored  by  legal  intendment,  and  could  be 
declared  voi<l  in  a  collateral  proceeding.     Grek:»e,  J.,  contra. 

A  certificate  of  aeknowlegemcnt  is  good,  if  not  in  the  language  of  the  stat- 
ute, provided,  the  words  in  the  certificate  substantially  comply  with  the 
ol>iect  awd  meaning  of  the  statute. 

Appeal  from  Henry  District  Court. 

Opinion  iy  Kinney,  J.  Tiffany  filed  a  petition  under 
the  code  against  Glover,  claiming  the  following  described 
tract  or  parcel  of  land,  to-wit:  The  south-east  quarter  of 
section  twenty-nine,  in  township  seventy-one,  north  of 
range  six  west. 

Tlie  defendant.  Glover,  answered  that  he  had  title  in  fee 
eimple  to  the  lands  mentioned.  That  on  the  first  day  of 
January,  1840,  at  Henry  county,  he  had  a  legal  demand 
against  one  Winthroi-)  Cheney,  who  was  in  possession  of 
Baid  land,  and  seized  in  fee  ot  the  same,  and  had  all  the 
title  in  law  and  equity,  free  from  all  legal  incumbrance; 
that  he  derived  his  title  from  one  Huldah  Cheney,  by  con- 
veyance, executed  on  27th  day  of  June,  1843;  that  while 
tlie  title  so  remained  in  said  Winthrop,  defendant  sued  out 
a  writ  of  attachment  against  said  Wintrop  Cheney,  his 
goods  and  chattels,  lands  and  tenements,  and  th-*'-  *^-*  -  * ' 
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writ  was,  on  the  first  day  of  January,  1849,  by  the  sheriff 
duly  levied  upon  said  land,  to  satisfy  a  claim  due  defendant 
from  said  Cheney.  That  at  the  March  term  of  the  district 
court  following,  defendant,  on  the  appearance  of  said  Win- 
throp,  recovered  a  judgment  of  three  hundred  and  eighty 
dollars,  while  the  said  writ  of  attachment  was  in  full  force 
upon  said  land;  that  in  June,  1850,  an  execution  issued  on 
said  judgment,  and  levied  upon  said  land,  which,  after  hav- 
ing been  duly  advertised,  Ac,  was  on  the  16th  day  of  August, 
1850,  struck  oft*  to  defendant  for  three  himdred  and  forty-one 
dollars,  that  bciug  the  highest  and  best  bid;  that  a  certifi- 
cate of  purchase  was  executed,  and  at  the  expiration  of 
fifteen  months,  a  sheriff's  deed  was  executed  to  the  defend- 
ant. Defendant  denies  any  title  to  the  said  land  in  the 
plaintiff,  &c.  The  cause  was  submitted  to  the  court  upon 
issue  joined  between  Tiffany  and  Glover,  and,  after  hear- 
ing the  evidence,  the  court  decided  that  the  plaintiff  had 
no  cause  of  action. 

From  the  bill  of  exceptions,  taken  by  Tiffany,  it  appears 
that  both  parties  trace  their  title  to  Iluldah  Cheney,  who,  it 
is  agreed,  had  a  good  tide,  which  was  duly  conveyed  to 
Win  throp  Cheney,  from  whom  both  claim  to  have  derived 
title;  the  plaintiff'  by  virtue  of  a  deed  from  Win  throp,  pur- 
porting to  have  been  executed  on  the  first  day  of  July, 
1848,  and  filed  for  record  on  the  tweltTth  day  of  February, 
1849;  and  the  defendant,  by  virtue  of  an  attachment  upon 
the  land,  judgment  against  Winthrop,  levy  and  sale  of  the 
property  in  controversy.  The  proceedings  in  attachment 
to  final  judgment,  sale,  and  sherifi^s  deed,  are  all  set  out  at 
length  in  the  bill  of  exceptions.  From  these,  it  appea:8 
that  the  writ  was  issued  on  the  first  day  of  January,  184i*. 
Return,  as  follows:  "January  2d,  1849,  levied  the  within 
writ  by  attaching  the  south-east  quarter  of  section  twenty  - 
nine,  township  71,  range  six.  Report  of  Appraisers:  We, 
the  undersigned,  citizens  of  Henry  county,  possessing  the 
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qnalifications  of  jurore,  having  been  summoned  by  W.  S* 
\'iney,  sheriff  of  said  county,  to  appraise  the  following  prop- 
tTl^y,  levied  on  bj^  him  under  and  by  virtue  of  said  attach- 
ment, did,  on  the  second  day  of  January,  1849,  after  being 
duly  sworu  by  gaid  sheriff,  proceed  to  appraise  the  same 
a5  ^et  forth,  to-wit:  the  south-east  quarter  of  section  twenty- 
nine,  township  seventy-one,  range  six,  at  five  hundred 
dnllars.  January  2,  1849."  Signed,  Thomas  Long,  Samuel 
Wood,  W.  S.  Viney,  sherifi;  11.  C. 

March  term,  1849,  parties  appeared  by  their  attorneys 
trhil  had,  verdict  for  plaintiff  for  three  hundred  and  eighty 
d  ul  lars,  and  a  general  judgment  in  personam  entered  against 
Wc^ntworth  Cheney.  Upon  this,  a  general  execution  was 
issued  on  tlie  14th  day  of  June,  1850,  the  land  levied  upon 
IStli  June,  1850,  and  August  15th,  following,  sold  to 
Gbver.  and  time  of  redemption  having  expired  sheriff's 
deed  made  17th  Ifovember,  1851.  This  deed  was  filed  fpr 
record  15tli  day  of  Januarj',  1852.  It  is  now  contended, 
by  the  plaintiff,  that  the  proceeding  in  attachment  being 
ill  derogation  of  the  common  law,  and  the  remedy  a  violent 
find  extraordinary  one,  that  it  should  be  in  strict  conform- 
ity with  the  Statute  to  give  the  court  jurisdiction  of  the 
I ir.^pcrty  attached,  and  that  as  the  levy  upon  the  attich- 
ni^iTit  was  not  according  to  the  requirements  of  the  statute, 
tliitt  the  court  acquired  uo  jurisdiction  over  the  land  by 
virtue  of  the  attachment  levy. 

2d.  That  as  the  plaintiff's  deed  was  upon  record  before 
judgment  and  seizure  upon  execution,  that  his  title  is  para 
mount  to  the  defendants.  These  propositions  are  contro- 
verted bv  the  defendant.  But  if  true,  it  is  claimed,  that  as 
the  plaintiff's  deed  was  defectively  acknowledged,  there 
was  no  legal  record  of  any  deed  from  Cheney  to  Tiffany, 
and  hejice  the  defendjint  is  an  innocent  purchaser  without 
notice  under  a  genenil  judgment  execution  and  sale. 

The  levy  is  claimed  to  be  defective  in  this;  that  it  does 
not  appear,  by  the  sheriff's  return,  that   the  property 
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attached  was  the  property  of  the  defendant,  nor  does  it 
appear  that  the  writ  was  executed  in  the  presence  of  two 
witnesses,  as  required  by  statute. 

The  return  of  the  officer,  upon  the  writ,  must  constitute 
the  foundation  of  all  subsequent  proceedings  ag:;ainst  th3 
property  under  the  attachment.  It  is  only  by  the  return 
that  the  court  is  advised  of  the  levy,  and  special  judgment 
and  execution  can  only  be  awarded  upon  a  sufficient  levy, 
and  this  must  be  ascertained  by  the  officer's  return.  The 
lien,  arising  by  virtue  of  the  levy,  can  only  attach  when  the 
officer  strictly  complies  with  the  requirements  of  the  stat- 
ute. The  proceeding  being  in  derogation  of  the  common 
law,  and  of  a  violent  character,  it  should  affirmatively 
appear  by  the  officer's  return,  that  tire  provisions  of  tlio 
statute  had  been  strictly  observed,  as  the  jurisdiction  of  the 
court  over  the  property  depends  entirely  upon  a  legal  levy. 
It  is  by  virtue  of  the  levy,  autliorized  by  statute,  that  the 
court  proceeds  to  render  judgment  of  condemnation  against 
the  property.  If  the  levy  is  defective,  the  court,  acting 
as  a  court  of  limited  jurisdiction  under  a  special  and  strin- 
gent statute,  has  no  power  to  proceed  against  the  land. 

In  proceedings  in  attachment,  the  jurisdiction  of  the 
court  is  obtained  by  special  authority,  derived  from  the  leg- 
islature, and  hence  the  doctrine  of  j)resumption,  as  applica- 
ble to  courts  in  the  exercise  of  common  law  powers,  cannot 
apply.  In  attachments,  as  we  have  said,  it  is  the  levy  which 
confers  jurisdiction,  and  if  this  appear  defective  it  cannot 
be  obviated  by  legal  intendment,  or  covered  by  the  favor 
usually  extended  to  courts  in  the  exercise  of  their  ordinary 
jurisdiction.  This  first  step,  necessary  to  confer  power 
upon  the  court  to  charge  the  land,  must  be  correctly  taken^ 
or  all  subsequent  proceedings  under  the  attachment  will  be 
coram  non  judice  and  void. 

In  support  of  the  correctness  of  the  general  propositions 
here  asserted  vide  Marshall  v.  Marshall^  2  G.  Greene,  242; 
Witkie  et  ah  v.  Jonea^  Morris  Iowa  II.  97 ;  Martin   v. 


SUPREME    COURT    CASES.  SH 

Tiffany  if.  Glover. 

Dry  den  et  cd.^  1  Gil.  212;  Brown  y.  BodweU^  4  Scam.  302; 
Clark  V.  Sarkneaa^  1  Scam.  56.  In  Bates  v.  MercJmnt 
Banlc^  8  Port  99,  it  is  expressly  decided  that  where  som- 
mary  proceedings  are  given  by  statute,  everything  neces- 
sary to  give  the  court  jurisdiction  must  appear  of  record, 
and  nothing  will  be  taken  by  intendment  The  saTue  dor 
trine  is  held  in  Hamilton  v.  Burum^  3  T^rg.  3(io>  where 
the  following  similar  language  is  used:  "Every  fact,  neces- 
sary to  give  the  court  jurisdiction  in  a  summary  procpedhiLs 
must  appear  of  record  to  give  the  judgment  validity;  if 
they  do  not  appear  the  judgment  is  coram  non  jmVuM}  and 
void;  vide  Barry  v.  Patterson^  3  Humph.  313.  Thft*  algn, 
a  very  late  case  oi  Maples  v.  Tunis^  11  Humph.  108.  In 
this  case  suit  in  attachment  was  instituted  before  a  juBtict* 
of  the  peace,  land  levied  upon  by  virtue  of  the  attiioimiciit, 
judgment  on  the  attachment,  execution  issued  thcreoii,  uial 
levied  upon  the  land.  The  entire  proceeding  was  tbtu 
recorded  in  the  circuit  courts  and  an  order  of  sale  inaclt:; 
the  land  sold,  and  sheriff's  deed  made  to  the  pure  baser, 
Ejectment  is  brought  to  recover  possession  of  tlie  land- 
Objection  is  made  to  the  validity  of  the  sherlfi's  deed, 
because  the  affidavit  in  the  attachment  was  defect! m^  in  not 
stating  the  cause  for  which  the  attachment  issued.  The 
court  say  that  the  affidavit  forms  a  material  part  of  the 
record,  and  that  they  are  not  precluded  by  the*  writ,  of 
attachment  from  taking  judicial  notice  of  it  Thiy  f^n"- 
ther  say  "that  the  attachment  must  be  strictly  construed, 
being  in  derogation  of  common  law,  and  that  it  is  tht^ re- 
fore  a  settled  rule,  in  a  series  of  cases,  that  any  uiuterial 
departure  from  the  requirements  of  these  statute?^  will 
vitiate  the»proceeding,  and  render  it  utterly  void.  h\  such 
case  the  judgment  and  sale  are  void,  and  communicate  no 
title  to  the  purchaser."  We  only  refer  to  this  case  in 
extenso  to  show  how  very  far  a  highly  respectable  eoui't,  as 
late  as  1850,  has  gone  upon  this  subject  The  procet'ding 
was  collateral,  and  because  the  affidavit  was  defective,  the 
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judgment  and  execntion  were  declared  void,  and  it  was 
decided  that  the  sale  commnnicated  no  title.  It  is  not  nec- 
essary, in  this  case,  to  adopt  the  decision  to  its  Ml  extent, 
but  we  cite  it  as  corroborative  of  the  general  doctrine  of 
the  books  in  attachment  cases. 

This  doctrine  then  being  settled,  it  cannot  be  said  that 
the  court,  in  deciding  the  case  between  Glover  and  Cheney, 
in  the  attachment,  decided  in  favor  of  the  legality  of  the 
levy,  and  hence  that,  that  is  no  longer  an  open  question. 
The  court,  as  we  Imve  said,  in  that  proceeding  was  acting 
by  virtue  of  a  special  jurisdiction,  and  that  it  rightfully 
acjuired  jurisdiction,  and  properly  exercised  it,  must 
appear  upon  the  record.  We  have  a  right,  then,  to  look 
through  and  behind  the  judgment  of  that  court  to  the  point 
whei*e  its  jurisdiction  arose,  and  if  we  find  that  the  data^ 
upon  which  it  acted,  were  not  sufficient  to  confer  jurisdic 
tion,  all  subsequent  proceedings  are  coram  non  judice  and 
void,  and  may  be  collaterally  attacked  whenever  attempted 
to* be  CD  forced. 

Looking  into  the  proceedings  then,  in  the  attachment  of 
Glover  v.  Cheney  the  case  is  narrowed  down  to  this  ques- 
tion: did  the  sheriiF  observe  the  requirements  of  the  statute 
in  making  his  levy  ?  The  sheriff*  should  have  returned,  that 
the  property  attached  was  attached  as  the  property  of  the 
defendant.  In  no  other  way  could  the  court  legally  know 
the  fact,  and  not  until  this  feet  was  before  the  court  ^ould 
the  court  proceed  against  the  land,  as  the  land  of  the 
defendant.  If  the  property  of  the  defendant  was  not 
attacR^,  thtjr^  was  no  lien,  there  was  no  levy;  and  as  the 
fact  that  it  was  atfiioiied  as  the  property  of  defendant  was 
fessential  to  constitute  a  levy,  such  fact  could  not  be  estab- 
lished by  extraneous  evidence  dehors  the  return.  There  is 
nothing  in  the  officer's  return  npon  which  the  court  could 
base  an  opinion  that  the  writ  yi$&  levied  upon  the  land  of 
Cheney.  The  *  attachment  and  sheriff's  return  become 
muniments  of  title.    The  source  of  title  under  attachment 
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can  only  be  ascertained  by  the  return  upon  the  attachment. 
To  this,  must  the  court  look  in  awarding  special  jnrlgnicnt 
and  execution.  If  from  this  it  cannot  be  ascertainerl  w!irj«e 
property  is  attached,  all  further  proceedings  sLoukl  cea:sc. 

The  sheriflF,  under  the  statute,  is  only  authorized  to  atUich 
the  property  of  the  defendant.  It  should  appear  affiniia- 
tively,  upon  his  return,  that  in  this  particular  he  ohp^erved 
the  statute.  In  attachment  proceedings  legal  preiriiiuiptioTis 
are  not  favored,  and  hence  this  omission  cannot  lie  sup- 
plied by  intendment. 

Again,  the  statute  reqiiires  that  "  the  officer  to  whom  the 
writ  of  attachment  is  directed  shall  by  virtue  tJienntf,  in 
presence  of  two  citizens  possessing  the  qualitii-anmis;  of 
jurors,  attach  any  lands,  tenements,  itc,  of  said  lirliffir. '' 
This  does  not  appear  to  have  been  done  by  the  slin  iil".  It 
constitutes  a  part  of  a  legal  levy  and  cannot  be  di-^prUKMl 
wirli.  It  is  as  necessary  in  order  to  a  proper  levy,  that  thv 
officer  should  attach  the  land  in  the  presence  of  tw(>  ehixen^ 
possessing  the  requisite  qualifications,  as  that  he  fihouhl  aet 
at  alHn  the  premises.  lie  had  no  power  to  attach  thv  iuiul 
except  in  the  presence  of  such  citizens,  and  the  attadmu^nt 
is  of  no  effect  unless  it  appears  by  the  return  that  llie  nffici-r 
complied  with  this  provision  of  the  law.  Time  lie  hud  tlu* 
proi)erty  aj^praised,  but  this  was  also  necessary  in  nddillon 
to  re([uircment  of  §  §  0  vide  li.  S.  p.  T8.  §  0,  7. 

But  it  is  said  that  Clieney  ai)i>eared  in  court,  aiid  tlirtt 
this  cures  defects.  We  do  not  understand  from  tlio  rocnnl 
tliat  he  api)eared  to  the  attachment ;  but  betliis^i^  i'  uin\\ 
his  appearance  could  not  make  that 
was  no  levy  at  all,  so  as  to  defeat  a  tit! 
which  depended  for  its  validity  upon 
the  attachment  levy.  Cheney  could 
sell  land,  pocket  the  money,  and  then  bj| 
a  third  person  of  his  rights,  and  make 
his  debts.  The  court  rendered  a  general  JS 
Cheney.    But  iu  this  case  of  Tiffany  v.  Glo\)ei\  it  miitt 
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have  decided  that  the  lien  upon  the  land  dated  from  the 
time  the  attachment  was  levied.  In  this  way  it  has  been 
presented  to  us  and  so  we  understand  it.  If  TiflEany  has  a 
deed  properly  executed  and  acknowledged,  in  no  other 
maimer  could  it  have  been  defeated  by  the  court  below, 
as  it  was  filed  for  record  before  the  judgment  against 
Glieney  was  obtained. 

The  objection  made  to  Tiffany's  deed  is,  that  it  is  de- 
fectively acknowledged,  and  that  the  record  of  a  deed  thus 
acknowledged  would  not  impart  notice  to  a  subsequent 
hona  fde  purchaser  without  actual  notice.  Tlie  officer 
states  that  before  him  pei-nonally  appeared  the  within 
Wiuthrop  Cheney  and  acknowledged  the  signing  and 
sealing  of  the  witJdn  to  be  his  voluntary  act  and  deed  for 
tJie  j)urposes  therein  expressed.  He  also  certifies  tlidLtsaid 
AVinthrop  is  personally  known  to  him  to  be  the  person 
who  signed  and  sealed  the  foregoing  instrument  of  writing- 
It  is  claimed  that  the  oflicer  slionld  certify  that  Clieney 
was  personally  known  to  be  the  person  whose  i^ie  is  sub- 
scribed to  the  deed  as  "party  tliereto,"  and  we  are  referred 
to  5^>^  10, 11  of  11.  S.,  p.  205.  llie  certificate  of  acknoAvledg- 
ment  is  not  in  the  precise  words  of  the  statute,  the  object 
of  which  is  to  prevent  one  individual  from  personating 
another.  But  we  think  the  object  and  intent  of  the  statute 
are  fully  observed  by  the  officer,  and  the  certificate  sub- 
stantially correct,  llie  certificate  states  that  the  within 
Winthrop  Cheney,  tfec.  This  must  mean  the  Wintlirop 
Cheney  who  is  described  in  the  deed  as  "  party  thereto." 
It  cannot  convey  any  other  idea.  If  the  officer  had  cer- 
tified tliat,  personally  appeared  before  him  Winthrop 
Clieney,  wlio  was  known  to  be  the  person  described  in  the 
siiid  deed  as  grantor,  it  would  only  have  been  ex2>Ianatory 
ui'  the  word  "  withinP  If  the  certificate  had  read  instead 
of  "  within,"  a  person  purjiorting  to  be  the  within  Win- 
tJirop  Cheney,  then  the  position  taken  would  be  tenable. 
Understanding  the  force  of  the  wordt^iVAmas  used  by  the 
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officer,  the  certificate  of  identity  is  snfficient,  "  Saul 
TVinthrop  is  personally  known  to  be  the  person,  &c.,"  that 
is,  the  Winthrop  described  in  thcvfithin  deed  is  personiilly 
kno>vn  to  be  the  person  who  signed  and  sealed  the  i^aid 
instrument  of  writing.  We  cannot  but  regard  the  cci"tiJi- 
cate  of  acknowledgment  as  substantially  correct.  \Ve 
have  never  held,  in  giving  construction  to  acknowlocj^- 
ments,  that  the  literal  language  of  the  statute  shoiiM  l>i^ 
adopted  by  the  officer,  but  that  it  is  sufficient  if  he  eniplovs 
words  of  the  same  import  and  force,  as  has  been  iianv  in 
the  case  before  us.  Tlie  conclusions  which  we  arrive*  at  in 
this  cause  are,  first,  that  the  attachment  proceeding  Ituiiiir 
in  derogation  of  the  common  law,  by  virtue  of  a  spucinl 
statute  summaiy  and  extraordinary,  that  the  court  ^s::^ 
tJierefore  quo  ad  hoc  a  court  of  limited  jurisdiction.  S^^c- 
ond,  that  jurisdiction  will  not  be  presumed,  but  tljiit  Uu* 
facts  which  gave  jurisdiction  should  appear  upon  tlie  liuv 
of  the  proceedings.  Tliird,  that  the  attachment  yt^^ 
eeedings  in  tlie  case  of  Glover  v.  CTieney  may  be  iiujuin*)! 
into  collaterally  and  if  it  appear  from  the  record  tliat  i[ti^ 
court  did  not  acquire  jurisdiction  over  tlie  land  of  ChtHti/y 
by  a  proper  levy,  such  levy  will  be  declared  void.  Fnurili, 
that  as  the  Sherift'  did  not  comply  with  the  requirenu'ii*^^  \n 
tlie  statute  in  making  his  levy,  as  api)ears  from  his  ivtnnu 
Glover  acquired  no  li'Mi  by  virtue  thereof  upon  the  laudnf 
(Cheney,  and  hence  Tiftany's  deed  being  executed  and  re- 
corded before  final  judgment  must  have  seniority.  I.usi  ly, 
tliat  the  acknowledgment  of  the  deed  from  Cheuev  tn 
Tiifany  is  good  in  law,  and  the  record  of  said  deed  im- 
ported notice  to  Glover  who  purchased  tlie  same  hind  m 
the  Sheriff's  sale.  The  court  erred  in  deciding  that  Tif- 
fany had  no  cause  of  action. 

The  questions  involved  in  this  case  being  of  the  utitiijst 
importance  must  be  our  apology  for  the  time  devoted  to 
their  consideration  in  this  opinion. 

Judgment  revei*EetL 
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Dissenting  Opinion  by  Greene,  J.  It  is  with  self  die- 
trust  and  much  relactanee  that  I  dissent  from  the  majority 
opinion.  Were  the  principles  involved  unimportant,  or  in 
liannony  with  the  decisions  of  this  court,  I  could  more 
readily  withhold  my  views.  But  to  my  mind,  this  decis- 
ion, as  a  precedent  for  the  future,  and  as  affecting  an  exten- 
rive  range  of  rights  acquired  under  judicial  action,  involves 
principles  of  the  utmost  importance  to  our  state;  and,  as  I 
think,  it  comes  in  dii-ect  conflict  with  the  precedent  rulings 
of  this  courts  and  is  calculated  to  impair  rights  judicially 
vested,  I  feel  it  my  duty  to  take  strong  ground  against  the 
leading  points  decided. 

In  the  first  place,  I  cannot  agree  with  the  opinion  that 
tlie  return  of  tlie  officer  constitute  the  foundation  of  subse- 
quent proceedings  under  the  attachment.  It  is  not  the 
returns  that  constitute  a  valid  attachment  of  property,  and 
bring  it  under  the  control  of  the  court;  it  is  the  act  of  serv- 
ing the  writ  in  presence  of  two  citizens,  as  required  by  the 
act.  Itcv.  Stat.  78,  §  6.  The  next  section  stipulates  that 
'•  the  })roperty  attached  shall  be  bound  from  the  time  of 
serving  the  writ,  as  aforesaid."  Xow,  "serving  the  writ 
as  aforesaid,"  is  one  thing,  and  the  thing  that  binds  the 
properfj"  to  the  order  of  the  court;  "the  inventory  and 
appraisement  of  all  the  property^  sj  hy  him  attached^  is  a 
second  and  different  thing;"  subsequent  to  all  this,  and  after 
the  attachment  or  levy  is  complete,  comes  the  third  and 
unimportant  duty,  of  having  the  appraisement  "annexed  to 
and  returned  with  said  writ."  These  two  sections  of  the 
act  direct  three  distinct  duties.  1.  The  attachment  or  levy 
of  property.  2.  The  inventory  and  appraisement.  3.  The 
return  of  inventory  and  appraisement  with  the  writ 

The  first  act  is  performed  by  the  officer  in  the  presence 
of  two  citizens,  having  the  qualification  of  jurors;  the  sec- 
ond, by  the  officer,  together  with  those  two  citizens  under 
oath;  the  third  may  be  performed  by  the  officer  himself. 
The  one  act  might  be  perfected  to-day;  the  second  next 
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week,  and  the  third  next  month,  and  still  all  three  rcH  bo 
valid,  and  the  property  bound,  from  the  moment  tlie  first 
act  was  performed.  It  follows  then,  that  not  the  retunu  but 
the  attachment  of  the  property,  constituted  the  authority  of 
the  court  for  subsequent  proceedings  against  the  land,  I 
believe  it  has  not,  till  now,  been  the  doctrine  of  this  oi^  any 
other  court  to  attach  such  fundamental  importance  to  an 
officer's  return,  especially  in  a  collateral  proceeding  lilcc  the 
present  In  Doe  v.  Heathy  7  Blackf.  156,  it  was  held  that  ^ 
purchase  at  sheriff's  sale  could  not  be  prejudiced  l>y  the 
imperfect  returns  of  the  sheriff,  nor  even  by  his  making  nu 
return  at  all.     Wheaton  v.  Srxton^  4  Wheat.  503. 

In  ITaven  v.  Snow^  14  Pick.  28,  the  sheriff,  in  fact, 
attached  property  a  month  sooner  than  his  return  stated, 
and  within  that  month  other  parties  attached  the  eaine 
property,  and  still  the  return  was  amended,  and  the  fiict 
that  the  attachment  was  made  a  month  before  tlK^  time 
stated  by  the  return,  became  the  foundation  upon  which  all 
the  attachment  proceedings  were  regulated.  So  in  Jji-rrf/ 
V.  Griffith^  2  Har.  &  Gill.  337,  it  was  held  to  be  tlie  right 
and  duty  of  a  sheriff  to  correct  his  returns  so  as  to  make 
them  conform  to  the  facts,  whatever  they  may  be,  and  give 
them  legal  effect. 

In  Beid  v.  Ilealsey^  9  Dana,  324,  the  neglect  to  make  the 
necessary  returns  did  not  vitiate  the  sale.  See  also,  Jiasi- 
man  v.  iTv^Z^M,  4  Met.  137;  Welder  v.  Ilolden,  24  Pick,  8. 
Booth  V.  Booths  7  Conn.  350;  Mathew  v.  Thompmn^  3 
Uam.  272. 

This  court  has  repeatedly  decided  that  an  omissioLt  or 
irregularity  in  a  sheriff's  return  cannot  invalidate  the  righls 
of  a  hona  fide  purchaser  under  execution.  Humph  rt^f  v, 
Beeaoriy  1  G.  Greene,  199;  Hopping  v.  Burnam^  2  ib,  3(k 
Corriell  v.  Doolittlc^  ib.  385;  Patterson  v.  State  of  Indi' 
ana^  ib.  492. 

Again,  we  are  informed  by  the  opinion  that  "tlic  lien, 
arising  by  virtue  of  the  levy,  can  only  attach  when  tlie  otli- 
cer  strictly  complies  with  the  requirements  of  the  stiitute/" 
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But  tlie  act  itself  informs  ug  tliat  ^  the  property  attached 
shall  be  bound  from  the  time  of  serving  the  writ"  Be^* 
Stat  79,  §  7. 

It  is  then  stated,  as  a  legal  proposition,  that  '^it  should 
ftffirmatively  appear  by  the  officers  return  that  the  provis- 
ions of  the  statute  had  been  strictly  observed,  as  the 
jurisdiction  of  the  court  over  the  property  depends  entirely 
upon  a  legal  levy."  The  only  return  required  by  the 
act  is  that  the  inventory  and  appraisement  '-shall  be 
annexed  to  and  returned  with  the  writ"  IIow  then,  can 
it  be  assumed  that  the  return  must  show  affirmatively  that 
the  provisions  of  the  statute  had  been  strictly  observed  i 
A  legal  levy,  as  already  shown,  is  by  no  means  dependant 
npon,  or  the  sequence  of  such  a  return. 

The  ground  is  then  taken,  that  in  such  proceedings,  the 
jurisdiction  of  the  court  is  limited,  and  "  obtained  by  spe- 
cial authority,  derived  from  the  legislature,  and  hence  the 
doctrine  of  presumption  or  legal  intendment  cannot  apply." 
I  consider  this  proposition  and  conclusion  alike  unfo:mded- 
It  by  no  me^ns  follows  that  because  attachment  proceed- 
ings are  authorised  by  statute,  that  therefore  the  jnrisdiction 
of  tho  district  court  is  limited  and  special  There  is  no 
provision  of  that  law  calculated  to  restrict  the  general 
power  of  the  couii  ;  on  the  contrary  the  law  increases  the 
authority  of  the  court,  by  adding  new  powers  to  its  general 
and  unlimited  common  law  jurisdiction.  Still,  that  gen- 
eral jurisdiction  is  to  be  exercised  "in  such  manner  as  shall 
be  prescribed  by  law,"  Constitution,  Code  553,  §  4.  Now 
in  attachment,  as  in  all  other  proceedings  authorised  by 
law,  the  jurisdiction  of  the  court  is  of  the  same  general  na- 
ture. Although  it  must  conform  to  the  manner  prescribed, 
yet  in  all  particulars  not  prescribed,  its  general  common 
law  and  equity  attributes  are  in  full  force,  and  those  attri- 
butes should  be  freely  exercised,  where  applicable,  either 
in  administering  statutory  or  common  law  jurisprudence. 
The  jurisdiction  of  the  district  court  being  general,  and 
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sjiperior  as  an  orjg'mal  tribunal,  it  follows  that  no  attribute 
or  power  can  be  taken  from  it,  except  by  express  negative 
words  of  a  statute  or  by  irresistible  implication.  Commonr 
wealth  V.  McCloskey ;  2  Bawl.  369;  Commonwealih  v. 
White,  8  Pick,  453  ;  Oversure  v.  Smith,  2  S.  &  R.,  363  ; 
Murfree  v.  Leejper^  1  Overt.  1 ;  Burginhofon  v.  Martin,  3 
Yeates,  470. 

Tliere  is  not  a  word  or  clause  in  the  attachment  law 
calculated  to  curtail  or  limit  in  any  respect  the  jurisdiction 
of  the  court;  how  then  can  it  be  assumed  that  in  adminis- 
tering that  law  the  court  becomes  inferior?  Because,  it 
is  said,  the  attachment  law  is  in  derogation  of  common 
law,  and  therefore  quo  ad  hoc,  the  court  is  limited  and  in- 
ferior. This  reasoning  appears  to  be  conclusive  to  some 
minds;  but  is  it  sound?  Is  the  proposition  true  or  tlve 
conclusion  reasonable  ?  What  part  of  tlie  common  law  is 
derogated,  annulled  or  revoked  by  this  act?  Not  a  prin- 
ciple of  common  law  is  taken  away  or  impaired  by  it  and 
it  never  can  be  in  derogation  of  that  laM^.  On  the  con- 
trary it  is  a  curative,  not  a  disabling  act;  and  so  far  as 
tlie  powers  of  the  courts  are  concerned  it  takes  not  one 
from  ihcm;  it  is  entirely  cumulative.  It  gives,  but  takes 
nothing  away.  AVhat  reason  or  foundation  then  is  there 
for  the  conclusion,  that  as  to  the  attaclnnent  law  the  court 
is  to  be  considered  as  limited  and  inferior? 

It  will  be  readily  conceded  by  all,  that  the  original  writ 
and  proceeding  to  which  the  attachment  was  only  an 
auxiliary,  were  under  tlie  general  and  superior  powers  of 
the  court.  The  statute  expressly  declares  the  attachment 
to  be  merely  auxiliary  to  the  original  writ,  by  whicli  suit 
was  commenced.  Eev.  Stat.  80,  §19.  The  original  writ 
having  been  issued  in  an  action  of  assumpsit,  at  common 
law,  the  Avrit  of  attachment,  comes  in  as  an  auxiliary,  lielp- 
ing  and  aiding  the  general  powers  of  the  court.  Clearly, 
tlien,  this  shows  no  derogation,  no  restriction.     It  leaves 


400  BURLINGTON,    MAY,    1859. 

Tiffany  v.  Glover. 

the  court  in  the  full  possession  of  its  power- to  draw  legal 
presumptions  and  enforce  legal  intendments. 

I  can  find  no  good  reason,  or  authority  for  rejecting  the 
doctrine  of  presumption  and  inteildment,  in  the  auxiliary 
proceeding  by  attachment. 

It  is  said,  the  laW  is  violent  and  stringent,  and  therefore 
sliould  be  strictly  construed,  if  violent  and  stringent,  it  is 
tJie  province  of  the  legislature  and  not  of  the  courts  to 
correct  the  evil.  It  is  the  duty  of  courts  to  administer  the 
hiws  agreeable  to  the  objects  for  which  they  were  enact- 
ed. Ko  legitimate  intendment  shoidd  be  withheld,  nor 
stringent  rule  enforced  by  which  the  obvious  intention  of 
the  law  would  be  deleated. 

*  Hie  great  object  of  the  attachment  law  is  to  protect 
creditors  against  fraudulent  and  dishonest  practices  too  fre- 
quently resorted  to  by  debtoi^s.  Tlie  law  furnishes  ample 
safeguards  and  security  to  the  honest  debtor,  and  simply 
autliorises,  as  auxiliary  to  the  original  suit,  an  attachment 
to  hold  the  defendant's  property  subject  to  the  judgment 
that  might  be  rendered  against  him.  The  law  confers 
greater  remedial  powera  upon  the  court,  to  secure  justice 
between  litigant  i)arties.  It  follows,  then,  that  the  law 
should  receive  sucli  legitimate  consideration  from  the 
courts  as  would  best  secure  the  objects  for  which  it  was 
enacted. 

Tills  doctrine  is  fully  recognized  by  our  own  courts  in, 
Steamboat  Kentucky  v.  Brooks^  1  G.  Greene,  398,  under 
a  statute  much  more  innovating  upon  common  law.  And 
in  Britney  v.  Jones^  1  G.  Greene,  266,  it  was  held  that 
''  while  a  court  will  vigilently  protect  a  debtor  against  the 
injury  of  an  attachment  illegally  prosecuted,  the  creditor 
ought  to  be  protected  if  he  suhstantlally  comply  with  the 
requisitions  of  the  law."  8ee,  also,  Corriell  v.  Doolittle^  2 
G.  Greene,  385 ;  lioherts  v.  Bourne^  10  Shep.,  165 ;  Vra- 
zie  v.  J^irJc,  ib.  170;  Coffifi  \,  Bay,  1  Met,  212;  WMer 
v.  BoldcTi,  21  Peck,  8.    If  the  points  deciding  those  cases 
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are  correct,  how  can  the  majority  opinion  in  a  collateral 
proceeding  like  the  present  be  euBtained. 

The  principles  decided  by  this  court  in  Wright  v.  Marsh 
et  al.y  2  G.  Greene,  94,  directly  recognise  the  general 
powers  of  the  district  courts,  under  statutory  proceedingn 
in  rem^  and  distinctly  apply  the  doctrine  of  presumptions 
in  such  cases.  In  fact  these  general  principles  of  jurisdic- 
tion and  presumption  have  been  uniformly  recognized  in 
the  decisions  of  this  court  until  the  present  case  arose. 

In  Wright  v.  Watkinsj  2  G.  Greene,  547,  a  decree  in 
bankruptcy  was  pleaded,  and  although  tlie  general  bank- 
rupt act  is  especially  in  derogation  of  common  law  reme- 
dies, still  it  was  held,  that  as  the  proceeding  was  had  before 
a  court  of  competent  jurisdiction,  it  could  not  be  collater- 
ally drawn  in  question;  and  that  nothing  should  be  pre- 
sumed against  the  authority  or  proceedings  of  the  court 

The  great  case  of  Voarhies  v.  U.  S.  Bank^  10  Peters  449, 
IB  in  direct  conflict  with  the  decision  of  the  majority.  In 
that  case  it  is  considered  that  the  power  to  issue  writs  of 
attachment  is  an  addition  to  the  general  powers  of  a  court; 
that  "  no  objection  therefore  can  be  made  to  their  jurisdic- 
diction  over  the  case,  the  cause  of  action,  or  the  property 
attached;"  and  that  "there  is  no  principle  of  law  better 
settled  than  that  every  act  of  a  court  of  competent  juris- 
diction, shall  be  presumed  to  have  been  rightly  done,  till 
the  contrary  appears;  and  this  rule  applies  as  well  to  every 
judgment  or  decree,  rendered  in  the  various  stages  of  these 
proceedings,  from  the  institution  to  their  completion,  as  to 
their  adjudication  that  the  plaintiff  has  a  right  of  action.'' 
That  case,  from  the  supreme  court  of  the  United  States, 
and  so  directly  applicable  to  the  case  under  consideration 
in  all  particulars,  comes  in  direct  conflict  with  the  majority 
opinion;  but  that  circumstance  will  hardly  induce  the  high- 
est court  upon  earth  to  overrule  their  leading  decision  on 
jurisdiction,  especially  since  that  decision  has  been  so  often 
confirmed  by  that  court,  and  by  the  supreme  courte  of 
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about  every  state  in  the  Union.  The  doctrine  is  becoming 
as  universal  as  it  is  well  founded  in  reason,  and  in  the 
necessity  for  stability  and  uniformity  in  judicial  rights,  that 
whenever  a  judgment  has  been  given  by  a  court  having 
jurisdiction  of  the  subject  matter  and  the  parties,  the  fact 
that  the  court  exercised  jurisdiction  warrants  the  presump- 
tion that  all  facts,  necessary  to  confer  jurisdiction,  were 
proved.    2  Howard,  319;  7  db.  188. 

In  this  case  it  must  be  conceded  that  t]\e  district  court 
had  jurisdiction  over  the  subject  matter  and  the  parties, 
that  jurisdiction  was  brought  into  exercise,  and  judgment 
upon  it  was  pronounced,  and  if  there  was  any  question  or 
doubt  about  the  ownership  of  the  property,  it  must  be  pre- 
sumed that  the  fact  was  proved  as  adjudicated.  There  was 
no  exceptions  taken  or  objections  made  at  the  trial,  and 
no  effort  to  have  the  judgment  reversed,  and  still,  now 
tliat  the  case  comes  up  collaterally,  an  irregularity  is  pre- 
sumed against  that  solemn  adjudication,  and  against  the 
public  record  of  deeds,  and  the  judgment  declared  void. 
That  no  such  case  can  be  thus  collaterally  impeached,  see 
2  Peters,  165;  6  ib.  729;  10  ib.  471;  1  Carter  Ind.  296,  302. 

It  may  be  well,  at  this  point,  to  enquire,  upon  what 
authorities,  principle  or  reason  this  great  change  in  our 
system  of  jurisprudence  is  justified.  The  only  decisions  of 
our  own  court  referred  to,  are,  Wilkie  v.  Jones^  Moms  97; 
and  Marshall  v.  Marshall^  2  G.  Greene,  242.  As  much 
importance  is  attached  to  these  cases  it  may  be  well  to 
ascertain  the  analogy  they  bear  to  the  case  at  bar. 

In  Wllkie  V.  Jones^  two  points  are  decided  under  the 
attachment  law:  1.  The  words  "  next  term  "  after  publica- 
tion, are  only  applicable  to  a  regxilar  term.  2.  Where  there 
was  no  personal  ser^rice,  judgment  should  be  in  rem^  and 
BOt  in  personam.  These  are  the  only  points  decided  in 
the  case.  True,  there  is  dictum  in  the  opinion  to  the 
effect  that  attachment  proceedings  are  violent,  and  should 
feceive  a  strict  construction;  but  there  is  nothing  said  or 
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intimated  againgt  the  general  jurisdiction  of  the  court,  or 
Against  die  doctrine  of  intendment. 

The  case  of  Marshall  v.  JUarshall^  has  no  application  to 
die  attachment  law.  It  was  under  the  partition  act,  and 
th^  court  decided  that  notice  by  publication  must  be  made, 
t^  ri^quired  by  statute.  That  is  true,  but  what  application 
hae  it  to  this  case?  Does  it  show  that  the  writ  of  attach- 
ment was  not  served  and  returned  as  required  by  statute? 
It  will  be  readily  admitted  that  the  writ  should  be  so  served 
and  returned.  But  in  the  collateral  case  at  bar,  the  opinion 
requin^  more,  much  more,  in  the  return  than  the  statute, 
it^elf^  requires. 

The  cases  referred  to  in  Oilman  and  Scammon,  have  as 
littJe  applicatian  as  the  two  cases  from  our  own  reports. 

/iaf^\s  V.  Merc/ianfs  Banl:^  8  Porter,  Ala.,  99,  refers 
merelv  to  summary  proceedings  given  by  statute.  So,  too 
with  the  case  in  3  Yerg.,  365.  1  am  not  able  to  understand 
what  application  such  summary  proceeding  can  have  to  an 
nnxiliiiry  proceeding  to  a  general  action  at  law.  But  in  the 
same  volume  from  Alabama,  I  lind  the  principle  decided, 
tiiat  property  levied  upon,  generally  will  be  intended  t# 
belong  to  the  defendant  in  attachment.  8  Porter,  245. 
This  le  directly  to  the  point,  and  is  confirmed  by  I'hoimton 
\\  li7?j^tr,  9  2Vla.  613. 

So  in  Reders  v.  Woford^  4  Smedes  and  Marsh.,  570, 
where  tlte  otHcer  returned  a  writ  of  attachment  upon  land 
^  executed,"  MMthout  stating  the  manner  of  its  execution,  it 
was  presumed  to  have  been  regularly  executed. 

It  was  held  in  Hathaway  v.  Larabee^  14  Shep.,  449,  that 
conrts  will  give  effect  to  a  return,  made  by  an  officer,  u})on 
a  writ  of  attachment,  although  informally  made,  when  the 
intention  is  sufficiently  disclosed  by  the  language  used. 

So  far  has  this  general  doctrine  of  ]ire6umption  been 
carrieil,  tliat  courts  have  presumed  a  levy  to  have  been 
made,  even  where  there  was  no  return  at  all.  11  John.  517. 
The  ralo  is  without  exception,  that  where  an  officer  is 
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required  to  perform  an  act,  which  if  omitted,  would  be  neg* 
lect  of  duty,  it  will  be  presumed  that  he  has  done  his  dntr, 
unless  tlie  contrary  is  shown.  19  John.,  347;  3  East  192; 
10  ib.  216;  3  Wilson,  362;  2  Black.,  852;  Butler's  N.  P. 
2i)8;  9  Teters,  134;  12  ib.  437;  3  New  Hamp.,  310;  10 
Siuedes  and  Mar.,  452;  Dollarhide  v.  Muscatiiie  Co.^  1  Q. 
Greene,  158;  IlcG^iffie  v.  Dervine^t  ib.  251;  2  Comstock^ 
42;  3  Denio,  117;  5  Barber,  611. 

Many  more  corroborative  cases  might  be  cited  from  both 
English  and  American  works,  but,  upon  a  principle  of  such 
univei*sal  application  to  all  otficers  and  courts,  both  inferior 
and  superior,  it  seems  imneceesary  to  multiply  authorities, 
Hnd  still,  this  principle,  appropriate  and  undeniable  as  it  is, 
appiiirs  to  have  been  overlooked  or  disregarded  in  the  opin- 
iuii  under  consideration. 

It  is  conceded  that  the  writ  was  valid  and  from  a 
c«»urt  of  competent  jurisdiction  ;  that  it  was  the  duty 
of  the  olKcer,  under  this  writ,  to  attach  the  property  of 
defendant,  in  Lee  county;  that  the  8heriff*'8  return  shows 
that  he  ''levied  the  within  writ  by  attaching  the''  property 
y\  question;  that  the  inventory  and  appraisement  ''was 
annexed  to  and  returned  with  the  writ,"  setting  forth  the 
recjuisite  action  in  reference  to  "  the  property  levied  on  by 
him,  the  sheriff,  under  and  by  virtue  of  said  attachment;" 
and  that  the  property  levied  upon,  was  in  fact  the 
property  of  the  debtor,  at  the  time;  and  still,  because  the 
sheriff  does  not,  in  express  words,  say  '^it  was  the  debtor^s 
property,"  the  opinion  assumes  that  the  officer  did  not  do 
his  duty;  it  presumes  that  he  neglected  to  do  what  bis 
authority  and  oath  of  otKce  required,  and  thus  presumee 
in  a  collateral  proceeding  from  a  court  of  general  jurisdio- 
tion. 

Ever  desirous  to  concur  with  the  majority  of  the  'couitj 
I  have  sought  thoroughly,  but  sought  in  vain,  for  an 
authority,  a  principle,  or  reason,  to  justify  the  decision 
in  this  case.  The  same  learned  brotJber  who  wrote  the 
ojnniou  before  me,  prepared  an  able  opinion  in  Seely  ▼• 
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M^id^  *  decided  at  this  term  of  court  with  my  full  concur- 
rence. But  surely  these  two  cases  are  in  direct  conflict 
Both  cases  refer  to  the  same  court,  the  same  oiEcer,  and  the 
same  natare  of  statutory,  and  not  common  law  process. 
Both  cases  come  collaterally  before  the  court.  In  one  the 
writ  was  duly  levieid  and  returned;  in  the  other  the  record 
distinetly  showed  that  the  process  was  not  served  and  there 
was  no  appearance  as  to  one  of  the  defendants,  and  the 
court  say:  "If  the  record  was  silent  in  relation  to  the  ser- 
vice, jurisdiction  would  be  presumed,  upon  the  ground  that 
courts  of  general  jurisdiction,  in  the  exercise  of  their  ordin- 
ary powers,  are  favored  with  that  legal  presumption  which 
forbids  all  inquiry  into  jurisdiction  in  a  collateral  ])roceed- 
ing.  But  when  it  appears  from  the  record  of  such  court., 
tliat  thure  was  no  service,  that  it  had  no  power  to  render 
thti  judgment  which  it  did  render,  its  most  solemn  acts  are 
mere  nnllities. "  Apply  that  doctrijie,  so  uniformly  recog- 
nized by  this  court,  to  the  majority  opinion  in  this  case,  and 
bow  can  it  be  reconciled  ?  It  is  said  that  the  process  of 
attachment  is  statutory,  and  should  show  strict  compliance; 
but  the  process  provided  for  chancery  is  also  statutory, 
Rev,  Stat.  107.  §  5,  6,  7,  8,  and  9,  and  pari  passu  should 
fihovv  strict  compliance.  Besides,  the  return  in  the  present 
case  contains  all  that  is  strictly  required  by  the  act.  Ife 
requlrLfS  no  other  return,  than  that  the  inventory  and 
appraisement  "shall  be  annexed  to  and  returned  with 
iaid  writ''  Rev.  Stat.  79,  §  7.  This  is  the  only  return 
required  by  the  law.  This,  and  even  more,  was  returned 
in  this  case.  How  then,  under  any  rule  of  construction, 
however  strict,  can  more  be  required  ? 

Although  this  was  a  common  law  proceeding  in  assump- 
iit^  aided  by  the  auxiliary  process  of  attachment,  before  a 
court  of  general  and  ample  powers,  yet  we  are  told  that 
^  the  doctrine  of  presumption,  as  applicable  to  courts  in  th« 
exercise  of  common  law  powers,  cannot  apply."  And  still, 
in  this  very  case,  the  opinion  is  founded  upon  a  new  system 

'  *  AnU  p.  374.' 
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of  presumption.  1.  The  officer  is  presumed  to  hare  vuv 
lated  his  duty,  altliough  his  return  shows  that  he  did  all 
that  was  required  by  statute,  or  by  the  mandate  of  the  writ 
2.  The  two  citizens  under  oath,  are  presumed  not  to  bavo 
made  "  a  true  inventory  and  appraisement  of  all  the  prop- 
erty so  by  hhn  attached^^  i.  e.  attached  according  to  tlie 
mandate  of  the  writ.  3.  The  sheriff  and  citizens  are  pre- 
sumed to  have  been  treepassers,  in  taking  the  property  of 
a  third  party,  although  the  record  shows  that  the  title  to 
the  property  was  iu  tiie  attacliment  debtor  at  the  date  of 
the  levy. 

The  attachment  acts  of  Ohio  and  Alipsouri  differ  materi- 
ally from  ours,  iu  requiiing  particular  facta  to  be  returned, 
and  hence  the  cases  referred  to  by  counsel  from  those  states, 
cannot  be  considered  applicable  to  this.  But,  even  under 
the  decisions  from  those  states,  the  majority  opinion  i» 
without  foundation  or  authority.  The  case  in  13  Ohio,209t 
is  virtually  overruled  by  15  Ohio,  3G,  444.  In  that  case 
the  sheritf's  return  does  not  show  that  tbe  property  levied 
upon  belonged  to  the  defendant,  and  still  the  proceedings 
^  were  sustained.    See  also,  17  Ohio,  431. 

v.}  In  Missouri  the  return  is  made  i)art  of  the  record,  and 

f  more  is  rec^uired  than  by  the  Iowa  act,  and  besides  tlie 

cases  referred  to  in  1  Mo.,  231> ;  2  ib.  15,  308,  were  up  on 
error,  and  not  collaterally.     Sec  12  Mo.,  147. 

In  10  Mo.  330,  the  word  '^ executed^'*  was  considered 
sufficient.  It  was  held,  "  the  tenn  executed  can  mean  no- 
tliing  more  or  less,  than  that  the  officer  had  complied  with 
the  mandate  of  the  writ."  13  Smedes  and  Mar.,  284 ;  14  ib. 
2G6.  Much  more  clearly  does  tlie  case  at  bar  show  such 
compliance. 

In  20  Vermont  261,  property  attached  is  presunjed  to  bo 
in  possession  of  the  debtor. 

The  following  authorities  are  also  directly  in  point ;  and 
show  that  the  illegality  of  service  does  not  involve  a  qnes- 
tion  of  jurisdiction:  6  liar,  and  John.,  182,  205 ;  20  Wend., 
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145;  2  Hill,  518;  7  Barb.  656;  11  ib.  525;    13  ib.  412; 
14  Howard  587 ;  3  Sliep.  73 

Tlie  record,  in  this  case,  and  the  various  authorities  t/> 
^hieli  I  have  referred,  and  the  still  greater  number  "which 
I  have  examined  as  applicable  to  this  inquiry,  lead  me  nee- 
ej^^anly  to  the  following  conclusions. 

1.  The  sheriff's  return  and  the  attachment  proceedings* 
in  this  case  .were  made  and  conducted  in  substantial  com- 
pliance with  the  attachment,  law  : 

2.  In  a  case  —  unlike  the  present — where  the  attach  men  t 
IB  defective  or  irregular,  and  where,  as  in  tliis  ca8i\  tlio 
original  proceeding,  upon  which  judgment  was  rendi'RHl, 
comes  within  tlie  general  jurisdiction  of  the  court,  ant  1  rliut 
jarli^diction  appears  to  have  been  exercised  to  final  Judg- 
raent;  every  matter  adjudicated  either  in  the  orighnii  or 
aiJ!ciIiary  proceedings,  becomes  a  part  of  the  record,  wliicli 
theiicetbrth  proves  itself,  will  be  favored  by  every  legal 
intendment,  and  cannot  be  collaterally  questioned. 

3.  Where  attachment  proceedings  are  exercised,  by  a 
court  of  general  powers,  and  as  auxiliary  and  cumulative 
to  an  original  proceeding  under  those  general  powei-s — as 
in  this  case — that  the  general  jurisdiction  is  not  "therdore 
quo  ad  hoc  limited,"  but  is  rather  extended,  and  Hlnmbl 
Ife  favored  by  the  same  general  presumption  and  intenfi- 
ment  as  if  the  jurisdiction  had  not  been  extended  to  attat^li- 
mcnt  process. 

4.  The  four  conclusions  of  the  majority  in  relation  to 
tliis  cctllateral  attachment  proceeding,  are  plausible  do- 
diictions  from  the  principles  so  ingeniously  advanced : 
still  these  principles,  being  in  part  not  applicable,  and  in 
part  without  precedent;  the  conclusions  are  without  sui- 
ficient  foundation  in  law  or  reason,  and  cannot  be  sustained 
on  principle  or  authority. 

6-  The  judgment  should  be  affirmed. 

Beeves  ds  MUler  and  J,  C.  ITall,  for  appellant 
J).  Sorer  and  LeRoy  Palmer^  for  appellee. 
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.85  5iol  Stemple  v.  Hebminghouseh. 

log   32fll    The  non-resident  foreigner  cannot  inherit  the  estate  of  his  resident  parent 
I   8g  m         Grbexk,  J.,  contra. 
W848  T^.        . 

Error  to  Zee  District  Court. 

Oj)in!on  hy  Kinney,  J.  Christian  William  Stemple,  a 
native  of  Prussia,  imigrated  to  tlie  State  of  Iowa,  and  pur- 
chased about  eleven  hundred  and  seventy-eight  acrcfi  of 
land  in  Lee  county.  On  the  23d  day  of  October,  1849, 
Stample  died  intestate,  leaving  a  number  of  children 
residents  of  tlie  United  States,  and  also  a  number  natives 
of,  and  residents  in  Prussia. 

Herman  Stemple,  one  of  his  said  children,  residing  in 
J>oe  county,  Iowa,  filed  a  petition  in  the  district  court, 
praying  for  a  partition  of  the  lands  of  said  Christian 
William  Stemple,  deceased,  and  an  allotment  of  tlie  same 
among  his  children  residing  in  tlie  United  States  at  the 
time  of  his  death;  and  alleging  that  the  other  children 
i-i>siding  in  Prussia  at  that  time,  wore  not  entitled  to  any 
interest  in  the  said  lands. 

Notice  of  the  pendency  of  this  petition  was  given  to  all 
the  children  of  said  Stemple  residing  in  this  country,  and 
without  any  other,  or  further  notice  by  publication  or 
otherwise  to  the  ^^an-resident  children,  application  was 
made  for  the  appointment  of  commissioners  to  divide  and 
allot  said  lands.  Tliis  application  the  court  refused,  on 
the  ground,  that  notice  should  have  been  given  to  the  non- 
resident children  of  said  Stemple.  The  bill  of  exceptions 
liowever,  shows  tliat  a  decree  was  rendered  against  the 
petitioner  pro  forma^  in  order  to  have  the  question  defi- 
ijiti\ely  settled  by  this  court. 

Tlie  only  question  presented  for  decision  is,  can  non- 
rciiident  aliens  take  land  by  descent  in  tliis  State.    Hiia 
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question  is  easily  answered,  unless  by  constitutional  pro- 
virion,  or  legislative  enactment,  the  rule  at  common  law 
has  been  changed.  It  is  the  well  settled  doctrine  of  the 
book^,  that  at  common  law,  an  alien  cannot  acquire  a  title 
to  real  property  by  descent,  or  created  by  other  mere 
operation  of  law.  Calvin^s  Case^  7  Cfe.,  25  a.,  1  Vt.^  E., 
41 T;  Jaehson  v.  Lunn^  3  John.  Cases,  109 ;  Hunt  v.  War. 
wike^  Hardin's  R.  R.  261.  The  law  qvm  nihil  frustra 
iiever  casts  the  freehold  upon  an  alien  heir  who  cannot 
keep  it,  Tlierefore  where  a  person  dies,  leaving  issue  who 
are  aliens,  the  latter  are  not  deemed  his  heirs  at  law. 
Tlicy  have  no  inheritable  blood,  and  the  estate  descends  to 
the  next  of  kin  who  have  inheritable  blood,  in  the  same 
manner,  as  if  no  such  alien  issue  were  in  existence.  Orn 
V.  Hodgson^  4  Wheat.  453 ;  Jackson  v.  Green^  7  Wend. 
333  ;  Jackson  v.  Fitz  Sirrim^ons^  10  ib,  9. ;  Orstr  v,  Hoagy 
3  Ifill,  79 ;  2  Kent  Cora.,  3d  ed.  53. 

It  is  a  general  rule,  that  even  a  natural  bom  subject, 
caanot  take  by  representation  from  an  alien,  because  the 
alien  hiis  no  inheritable  blood  through  which  a  title  can 
be  deduced.  K  therefore  a  person  dies  intestate,  without 
Issue,  and  leave  a  brother  wlio  had  been  naturalized,  and 
a  nGijk<.'W  who  had  been  naturalized,  but  whose  father 
d[od  an  alien,  the  brother  succeeds  to  the  whole  estate,  for 
tlie  nephew  is  not  permitted  by  the  common  law  to  trace 
his  descent  through  his  alien  lather.  Levi  v.  MoCarty^ 
6  Peters  U.  S.  R.  102 ;  2  Kent,  54.  It  has  also  been  held 
upon  gt^od  authority,  that,  though  an  alien  be  afterwards 
naturalized,  he  cannot  secure  the  estate,  and  this  for  the 
Reason,  that  the  fee  will  not  rest  in  abeyance.  Tlie  capaci- 
ty to  take  must  exist  at  the  time  the  descent  happens. 
Naturalization  may  confirm  a  defective  title,  but  will  not 
ctinfer  an  estate. 

It  may  be  assumed  as  the  settled  doctrine  of  the  com- 
mon law,  that  an  alien  can  never  take  by  the  act  of  the 
law,    as   by   descent,  for  he   has  no  inheritable  blood. 
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4  Black  Com.  249;  Fairfax  v.  Hunter^  7,  Cranch  603,  619  j 
Vanx  V.  Neshit^  1  McCord,  Ch.  E.  352 ;  Orr  v.  Hodgson^ 
4  Peter  Cond.,  506 ;  2  Black.  Com.,  149.  It  is  clear  then, 
diat  at  common  law  tliose  children  of  Christian  William 
Stemple,  who  were  alien  foreigners  at  the  time  of  his  death, 
were  not,  nor  could  they  be  heirs  to  the  estate  in  Iowa, 
and  thei-efore  had  no  interest  in  tlie  proceeding  for  parti- 
tion, and  iihould  not  have  been  made  parties,  or  notified  by 
publioatitm.  Docs  our  constitution  change  this  rule,  and 
are  they  by  that  instninient  endowed  with  an  inheritable 
capacity  i  Tlie  ordinance  of  1787,  and  statutes  of  the  Ter- 
ritory of  Iowa  including  those  of  Michigan,  and  Wisconsin 
in  force  in  the  Territory,  did  not  alter  the  nile  of  the  com- 
mon law.  Xeither  by  common  law,  nor  by  tliese  statutes, 
could  alien  residents,  or  non-residents  take  land  by  descent 

The  statute  regulating  the  descent  of  property  in  Iowa,  at 
the  adoption  of  the  constitution,  was  that  of  February  13, 
1843,  and  provides  that  tlie  lands  of  any  person  dying 
intestate,  shall  des'^'end  in  equal  shares  to  his  children. 
This  evidently  means  such  children  as  have  inheritable 
blood;  for  it  being  an  inflexible  rule  at  common  law,  tliat 
aliens,  resident  or  non-resident,  are  not  heirs,  cannot  take 
by  descent,  nothing  less  than  a  plain  and  express  provis- 
ion in  relation  to  them  will  change  this  rule.  Then  at  the 
adoption  of  the  constitution  the  common  law  doctrine  pre- 
vailed. 

The  22  §,  1  Art.,  is  as  follows:  "Foreigners  who  are,  or 
who  may  hereafter  become  residents  of  this  State,  shall 
enjoy  the  same  rights  in  respect  to  the  possession,  enjoy- 
ment and  descent  of  property,  as  natiiral  born  citizens," 

Here  is  a  material  change  in  favor  of  the  foreigner.  It 
being  a  part  of  the  wise  policy  of  our  government  to 
encourage  the  emigration  and  settlement  of  foreigners;  to 
place  them  as  nearly  as  possible  upon  an  equal  footing 
with  native  born  citizens,  to  secure  to  them  the  possession 
and  inheritance  of  real  property,  this  wholesome  provisiim. 
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was  engrafted  into  the  fundamental  law  of  the  state.  But 
it  will  be  observed  that  this  applies  only  to  resident  for- 
cifl^ers,  and  those  who  may  become  resident.  Before  the 
adoption  of  the  constitution  none,  except  native  and 
adupted  citizens,  could  inherit  by  descent.  Since  the  con- 
stitution, resi  dents^  though  aliens,  occupy  the  same  position, 
in  this  respect,  as  native  born  citizens.  So  far  as  non-re^i- 
dent  aliens  are  concerned,  while  they  remain  such,  the 
common  law  is  unchanged.  If  they  become  residents  of 
lawa,  they  then  enjoy  the  same  rights  of  property  as  native 
bom  citizens. 

But  it  must  not  be  supposed  from  this,  that  the  children 
of  Stemple,  in  Prussia,  at  the  time  of  his  death,  could  come 
here  and  chiim  a  portion  of  this  property.  It  is  necessary 
tliat  foreigners,  claiming  to  take  land  by  descent,  should  be 
resident  liere  at  the  time  of  tJie  descent  cast.  An  estate 
refits  in  the  heirs  at  law  immediately  on  the  docdh  of  the 
ancestor.  It  does  not  remain  in  abeyance;  if  it  did,  it 
might  always  bo  remain.  They  certainly  cannot  share  the 
estate  while  they  remain  in  Prussia;  and  can  it  be  conject- 
ured that  they  may  become  residents  of  Iowa,  and  upon 
tliat  conjecture  suspend  the  operation  of  the  descent?  We 
tiiink  the  constitution  means  no  such  thing,  but  it  merely 
places  those  foreigners  who  were  in  the  State  at  the  time  of 
its  adoption,  and  those  who  should  afterwards  come  in  as 
residents,  upon  the  same  equity.  The  right  to  inherit 
depends  upon  the  existing  state  of  allegiance  at  the  time  of 
tlie  descent  cast,  and  the  capacity  to  take  must  then  exist 
Orser  v.  Iloag,  3  Ilill.,  79;  People  v.  Conhlin,  2  Hill.,  67. 

We  are  of  the  opinion  that  the  court  erred  in  deciding 
that  the  children  in  Prussia  were  entitled  to  notice. 

Judgment  reversed. 

Dissenting  opinion  hy  Greene,  J.  I  cannot  agree  with 
tlie  majority  in  this  case.  True,  their  opinion  is  authorized 
by  the  statutes  and  decisions  of  England  and  New  York, 
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bat  I  cannot  consider  it  in  harmony  with  the  statute  and 
liberal  policy  of  Iowa. 

To  assume  that  because  the  legitimate  child  and  heir  of 
an  intestate  be  bom  outside  of  certain  geographical  limits, 
he  thereby  forfeits  all  inheritable  rights,  which  naturally, 
and  in  strict  justice  belonged  to  him,  is  without  any  found- 
ation in  reason,  and  an  outrage  upon  the  equality  and 
rights  of  men.  No  doubt  such  a  policy  would  be  readily 
indorsed  hy  the  selfish  dictates  of  crowned  heads,  to  which 
tlie  property  would  escheat;  but  surely  it  is  alike  repug- 
nant to  sound  integrity,  to  the  rights  of  pei-sons,  and  to  tlie 
enlightened  sentiments  of  the  age.  It  is  inconsistent  with 
the  great  truths  and  principles  of  right,  upon  which  most 
of  the  common  law  is  founded.  It  is  one  of  the  few 
remaining  despotic  features  of  that  law  which  is  repulsive 
to  American  institutions,  and  which  should  receive  no 
countenance  from  American  courts. 

"What  foundation  is  there  for  the  difference  made,  at  com- 
mon law,  between  inheritable  and  non-inheritable  blood  1 
Why  this  great  disparity  in  the  blood?  Is  there  any  rea- 
son for  it  in  fact  or  in  law?  The  law  is  said  to  be  the  per- 
fection of  reason.  Reason  is  the  soul  of  the  law,  and 
where  the  reason  for  a  law  ceases,  so  does  the  law  itself 
The  reason  for  this  prerogative  of  the  crown  ceased  with 
our  declaration  of  indei)endence,  and  our  republican  forms 
of  government.  From  that  time  the  rights  of  all,  both  native 
and  alien,  were  encouraged  and  protected  by  our  more 
equal,  just  and  catholic  systems  of  law.  Our  constitution 
and  laws  are  made  for  the  people^  whose  persons  or  prop- 
erty may  come  within  their  supervision,  and  not  for  tlte 
dtizen  or  resident  only.  The  rights  of  property  in  a  non- 
rosident  are  distinctly  recognized  by  our  laws.  The  first 
article  of  our  state  constitution  declares  that,  "  all  men — 
have  certain  unalienable  rights — among  which  are  those  of 
acquiring^  possessij^g  and  protecting  property^  and  obtaiiv- 
ing  safety  and  happinessP 
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What  dearer  or  more  unalienable  right  has  a  parent  than 
that  of  acquiring  and  protecting  property  for  his  offspring  ? 
What  contributes  more  to  his  pursuit  of  happiness.  Sm'ely, 
under  such  a  declaration  of  rghts,  so  comprehensive  and 
universal  in  its  application,  there  can  be  neither  reason, 
propriety,  nor  justice  in  thus  excluding  the  non-resident 
child  from  the  property  acquired  for  him,  by  his  resident 
father.  In  Iowa,  at  least,  this  relic  of  despotism  and  injurt^ 
ice  should  have  no  vitality  as  a  principle  of  common  lavt^. 

It  IS  not  only  repugnant  to  the  declaration  of  rights,  but 
to  my  mind  it  is  in  direct  conflict  with  the  prevailing 
spirit,  and  also  the  express  letter  of  the  constitution.  Art. 
1,  §  22,  guarantees,  that  "  foreigners  who  are  or  who  may 
hereafter  become  residents  of  this  State  shall  enjoy  the 
same  riglits  in  respect  to  the  possession,  enjoyment  an<l 
descent  of  property,  as  native  born  citizens."  My  leaniod 
brotlier  well  remarks :  "  Here  is  a  material  change  upon 
common  law  in  favor  pf  the  foreij^ner ; "  and  speaks  truly 
of  die  wise  policy  of  our  government  to  encourage  the 
imigration  of  foreigners,"  &c.,  but  I  cannot  indorse  his 
conclusion,  nor  the  constniction  which  the  majority  place 
upon  tliat  section  of  our  constitution.  The  opinion  shows 
that  C.  W.  Stemple,  the  fai^hcr,  was  a  resident  of  tliis  State 
at  tlie  time  of  his  death.  Does  it  not  follow  tlien  that  he 
had  the  same  rights  in  respect  to  the  possession,  enjoyment 
and  descf^nt  of  property  as  a  native  horn  citizen.  The  same 
rights  and  the  same  rules  of  descent  are  insured  to  this 
redident  foreigner,  as  to  the  native  bom  citizen.  His 
estate  is  to  descend  in  the  same  way,  under  the  san^e 
laws  and  subject  to  the  same  distribution.  If  this  section 
was  limited  to  the  possession  and  enjoyment  of  property, 
there  would  be  more  propriety  in  limiting  its  construction 
to  the  party,  and  act  of  inheriting.  But  the  section  goes 
much  farther.  It  insures  to  the  resident  foreigner  the 
same  rights  as  to  the  transmission  of  his  property,  "  the 
same  rights  in  lejpect  to  the  descent" — to  his  heirs  as  a 
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native  bom  citizen.  It  not  only  insures  possession  and 
enjoyment  to  the  resident,  while  living,  but  it  also  insureft 
tlie  same  rights  in  respect  to  the  descent  of  his  pix)pertT, 
when  dead.  These  rights  apply  not  only  to  the  i^arty  who 
may  inherit  or  possess  the  estate,  but  also  to  the  party 
from  whom  the  e?,tate  descends,  and  it  makes  the  blood  of 
tliat  parent's  child  inheritable  wherever  that  blood  may 
be.  As  the  blood  of  the  fountain  is  made  inheritable, 
that  which  flowed  from  it  is  equally  so. 

I  object  also  to  the  construction  given  to  the  statute 
regulating  descents-  Tliere  is  nothing  equivocal  in  the 
language.  It  expressly  declares  that,  "  when  any  person 
shall  die  seized  of  any  lands,  &c.,  not  having  lawfully 
devised  the  same,  tliey  sliall  dencend  subject  to  his  debts, 
in  manner  following:  First,  In  equal  shares  to  his  chlldr 
ren^  "  A:c.  But  we  are  told  "  this  evidently  means  such 
children  as  have  inheritable  blood."  Kev.  Stat.  722,  §1.. 
Where  is  the  evidence  for  this  strange  meaning  ?  Does 
the  constitution  or  the  letter  or  spirit  of  the  statute  indicate 
any  other  meaning  than  that  which  is  expressed  in  such 
clear  terms?  If  a  child  is  born  in  Prussia,  is  he  any  less 
the  child,  the  descendant  of  the  parent  than  the  son  bom 
in  Iowa,  or  is  the  blood,  or  the  rights  of  the  one  any  less 
legitimate  or  inheritable  than  the  other?  To  propose 
questions  so  self-evident  is  but  to  answer  tliem. 

But  even  under  the  construction  placed  upon  the  consti- 
tution and  statute,  by  the  majority,  it  must  be  admitted 
that  those  children  residing  in  Prussia,  had  a  conditional 
interest  in  the  land.  They  might  hereafler  become  resi- 
dents of  the  state.  Code  545,  §  23,  and  thus  remove  the 
non-inheritable  taint  from  their  blood.  They  had  then,  at 
least,  a  contingent  remainder  in  the  land,  and  therefore 
they  should  have  had  their  day  in  court.  They  were  enti- 
tled to  notice.  With  that  notice  they  might  have  estab- 
lished their  rights  under  the  constitution  and  laws  of  th© 
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State.    I  think,  therefore,  that  the  court  below  ruled  cor- 
rectly, and  that  the  decree  should  be  affirmed. 

jE  Johfisten^  for  appellant. 


Bailey  v.  Hearn. 

Upon  a  proper  showing  where  there  are  no  intervening  rights,  in  the  exer- 
cise of  a  Bound  discretion,  a  court  may  open  its  own  judgments  and  set 
them  aside  when  improperly  or  wrongfully  obtained.  This  discretion 
not  interferred  with  by  the  Code. 

Appeal  from,  the  Lee  District  Court. 

Ojnnion  by  Kinney,  J.  Hearn  having  foiled  to  plead, 
answer,  or  demur,  a  decree  was  entered  against  him  at  the 
April  term,  1852.  Before  the  next  term  of  the  court,»he 
filed  a  petition  to  open  and  set  aside  the  decree.  The  peti- 
tion was  demurred  to,  the  demurrer  overruled,  and  the 
decree  and  judgment  of  the  court  of  the  preceding  term 
ordered  to  be  opened  and  set  aside,  and  the  cause  set  down 
for  hearing.    From  tliis  decision  Bailey  appealed. 

An  elaborate  argument  is  submitted,  and  numerous 
authorities  cited,  to  show  that  the  district  court  exercised 
an  unwarrantable  power  in  setting  aside  the  decree.  Chap- 
ter 106  of  the  Code  is  also  relied  upon  ae  containing  sec- 
tions at  variance  with  the  decision  of  tbe  court.  Unless 
strictly  forbidden  by  statute,  it  is  always  a  matter  of  dis- 
cretion with  the  court  to  0]>en  its  own  judgments,  and  set 
them  aside  when  improperly  or  wrongfully  obtained.  In 
doing  this,  courts  should  exercise  a  sound  discretion,  but 
the  power  to  exercise  such  discretion,  is  undoubted  upon 
proper  showing,  when  there  are  no  intervening  rights. 
This  power,  we  do  not  think,  is  wrested  from  the  courts  in 
pases  like  the  one  before  us. 
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Code  §  1853,  provides  that  "  when  the  proceedings  are  of 
an  equitable  character  the  court,  upon  reading  the  plead- 
ings and  proof,  and  hearing  the  testimony  offered,  shall 
render  such  judgment  as  is  consistent  with  the  rules  here- 
tofore observed  in  chancery  cases."  Tliis  section  is  appli- 
cable to  all  proceedings  in  chancery,  whether  it  be  when 
the  cases  are  originally  presented  on  their  broad  merits,  or 
upon  pleadings  and  proof  to  set  the  judgments  aside. 

We  arc  strengthened  in  our  view  of  the  construction  of 
tliis  section,  from  the  fact  that  the  chapter  is  entitled  "judg- 
ment by  default,"  and  this  is  the  only  section  upon  the  sub- 
ject of  equity  practice.  The  right  of  a  court  over  its  own 
judgments,  to  correct  the  injustice  whicli  is  often  done  to  a 
defaulting  defendant,  in  chancery  cases,  we  think  is  not 
interferred  with  by  the  Code.  Such  right  is  almost  indis- 
pensable, for  the  administration  of  justice,  and,  unless  taken 
away  by  plain  and  express  provision  of  statute,  attaches  to 
the  court  as  an  inherent  and  necessary  power.  It  will  he 
observed  that  the  judgment  defendant  in  this  case  did  not 
sleep  upon  his  rights,  or.  delay  his  application  to  set  the 
the  judguient  aside.  His  petition  was  filed  soon  after  the 
term  at  which  the  judgment  was  obtained,  and  the  first 
term  thereafter  the  judgment  was  opened  and  set  aside, 
and  the  defendant  allowed  to  make  his  defence.  Having 
stated  that  the  court  had  the  power  to  do  this,  and  that  it  is 
an  inherent  and  necessary  discretion,  we  have  only  to  Ioi»k 
into  the  facts,  and  ascertain  whether  they  justifj^  the  actiun 
of  the  court.  These  facts  it  is  unnecessary  to  review,  but 
after  the  most  careful  examination,  we  are  free  to  say  tliai 
the  petitioner  made  out  a  strong  case,  and  such  an  one  as 
clearly  showed  that  the  judgment,  if  permitted  to  stand, 
would  operate  greatly  to  the  prejudice  of  his  rights. 

We  therefore  conclude  that  the  court  did  not  err  in  the 
decision. 

Judgment  afiirme^- 

Ranhin  c6  Love^  for  appellant. 

Reeves  c&  M'dltr^  for  appellee. 
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Powell  et  al.  v.  Spaulding  et  al. 

Hie  supreme  court  bas  no  original  jurisdiction  either  at  law  or  in  equitj. 

It  can  only  review  and  correct  those  proceedings  which  have  been  pacaed 

upon  by  the  court  below. 
STtdence  of  proceedings   below,  dehon  the  record,  not  admissible  in  the 

aupreme  court 

Appeal  from  Zee  District  Court. 

Opinion  ly  Greene,  J.  A  motion  is  made  by  appellantH 
to  set  aside,  and  declare  void,  the  decree  rendered  in  this 
case  by  the  district  court.  In  support  of  this  motion,  it  is 
alleged  that  the  decree  is  irregular,  and  abusive  of  the 
powers  of  that  court;  that  the  records  were  fraudulently 
taken  from  the  Muscatine  to  the  Lee  district  court;  that  the 
golicitor  for  complainant,  who  appeared  and  conducted  the 
proceedings  below  had  no  authority  to  do  so;  that  the  pro- 
ceedings under  which,  the  decree  was  rendered  against  com- 
plainants below  were  all  fraudulent;  and,  that  the  trial  was 
had  without  producing  the  evidence  of  complainants'  rights, 
and  without  their  knowledge  or  approbation.  To  establish 
these  facts  the  apj)ellants  propose  to  submit  a  number  of 
affidavits  and  the  appellees  propose  to  disprove  the  facts 
by  counter  affidavits. 

The  question  arises,  has  this  court  power  to  entertain 
such  an  investigation  ?  Are  we  authorized  to  resolve  our* 
selves  into  a  jury,  hear  evidence,  determine  what  facts  are 
proved,  and  decide  an  issue  not  submitted  to  the  court 
below?  The  answer  is  obvious.  We  have  no  such  juris- 
diction.  It  is  entirely  foreign  to  the  appellate  and  correct- 
ive powers,  to  which  this  court  is  limited  by  the  constitution. 

As  a  court,  we  have  no  original  jurisdiction,  either  at 
law  or  in  equity.  We  can  only  review  and  correct  those 
proceedings  which  have  been  passed  upon  by  the  court 
below;  and  the  only  authentic  evidence  of  those  proceed- 
ings  is  the  transcript  of  the  record  in  each  case.  It  haa 
27 
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been  repeatedly  decided  that  evidence  of  proceedings 
dehors  the  record,  is  not  admissible,  and  that  evidence  or 
depositions,  filed  sabse^nent  to  the  decision  below,  will  be 
excluded. 

But  it  is  contended  that  this  motion  should  be  enter- 
tained, under  the  Code,  §  1563,  which  declares  that  the 
supreme  court  has  a  general  supervision  over  the  district 
court,  to  prevent  and  correct  abuses  where  no  other  remedy 
is  given  by  law.  Although  diis  court  may  exercise  a 
supervisory  control  over  the  district  court,  and  over  all 
inferior  judicial  tribunals,  still  that  power  must  be  exer- 
cised in  the  manner  provided  by  law,  and  only  to  a  super* 
visory  extent.  In  a  supervision  of  their  proceedings,  we 
can  act  only  upon  the  proceedings  themselves  as  evidenced 
by  the  record,  and  not,  a^  they  may  be  shown  to  us,  by 
extrinsic  proof. 

The  power  given  to  this  court,  by  the  Code,  to  prevent 
and  correct  abuses,  where  no  other  remedy  is  provided,  can 
confer  no  original  jurisdiction.  The  constitution  provides 
that  ^^  the  supreme  court  shall  have  appellate  jurisdiction 
only  in  all  cases  in  chancery,  and  shall  constitute  a  court 
for  the  correction  of  errors  at  law,  under  such  restrictions 
as  the  general  assembly  may  by  law  prescribe."  The  gen- 
eral assembly  may  provide  regtrictions  for  the  manner  of 
exercisiDg  that  exclusively  appellate  and  corrective  juris* 
diction,  but  cannot  enlarge  it,  nor  confer  an  original  power, 
which  is  so  expressly  inhibited  by  the  constitution.  This 
court,  theu,  can  only  proceed  to  prevent  and  correct  abuses 
in  an  appellate  capacity,  by  a  supervisory  control  over  the 
very  subject  matter  about  which  the  abuse  is  charged. 

Besides,  the  abuse  complained  of  in  this  case,  is  not  without 
remedy.  If  the  decree  was  rendered  under  the  fraudulent 
circumstances  alleged,  a  court  of  chancery  will  aflFord  relict 

Motion  overruled, 

J.  0.  HaU  and  C.  H.  PMjps^  for  appella»t9^ 

JL  T*  Heidf  for  appelleesp 


6TTPRIf:ME   COURT  «A45C€;.  419 

"  '■ ■      "■■■■■»  -J       '       '  '    '  '  ■    —     ■    I        ■ 

Larabj  v.  Betd. 


Laraby  V.  Beid. 

^o  defeat  a  aberiff  *8  deed  under  the  rerenue  law  of  1844,  it  may  be  abown 
that  the  asaeasment  list  was  not  filed  before  June  15th,  1844  ;  that  the 
ooontj  and  territorial  list  was  not  retorned  before  the  first  Monday  in 
January,  1845 ;  and  that  the  owner  of  the  land  had  personal  property  in 
1844  and  afterwards.    GasENR,  J.,  eorUra. 

Ebbob  to  Zee  District  Court. 
Opinion  hy  Kinney,  J.  Reid  sued  Laraby  in  an  action 
lOf  right  to  secure  certain  lands  described  in  his  declaration. 
He  relied  upon  the  validity  of  a  tax  title  deed.  Having 
introduced  the  treaty  of  the  4th  of  August,  1834,  between 
the  United  States  and  the  Sac  and  Fox  Indians,  and  the  act 
of  Congress  of  80th  of  June,  1834,  entitled  "an  act  to  relin- 
quish the  revisionary  interest  of  the  United  States  in  a 
certain  reservation  lying  between  the  rivers  Mississippi  and 
Des  Moines,"  he  then  offered  in  evidence  a  deed  dated  on 
the  25th  day  of  June,  1847,  from  Eobert  A.  Eussell,  col- 
lector and  treasurer  for  the  county  of  Lee,  which  purported 
to  convey  ^e  land  in  question  to  the  plaintiff.  This  deed 
was  made  upon  a  sale  for  delinquent  taxes  for  the  year 
1844.  The  defendant  moved  to  exclude  said  deed  as  evi- 
dence of  title  because  £aid  order  of  sale  therein  recited,  did 
not  conform  to  the  ordei*  prescribed  by  statute ;  but  the 
court  ov€^uled  the  defendant's  objection  to  which  he  ex- 
cepted, ^he  defendant  then  offered  to  show  that  the  origi- 
jtol  assessment  list  was  not  filed  in  the  officei  of  the  clerk  of 
the  county  commissioner,  on  or  before  the  fifteenth  day 
of  June,  1844,  by  the  assessor,  also  that  the  levy  of  the  tax 
oi*1844,  was  unauthorized  by  law,  also  that  the  treasurer  did 
not  return  his  county  and  territorial  list  on  or  before  the 
'firstMonday  of  January,  1845,  also  that  there  were  in  1844 
and  afterwards,  upon  said  premises  personal  property  sub- 
ject to  execution  and  sale,  sufficient  to  pay  said  taxes  an^ 
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costs  of  1844.  To  the  admission  of  which  evidence  the 
plaintiff  to  each  and  every  part  thereof  objected,  and  the 
court  sustained  the  objection;  to  all  of  which  defendant 
excepted.  The  court  then  instructed  the  jury  that  the  pa- 
pers and  documents  produced  in  evidence  by  the  plaintiff 
showed  that  the  legal  title  to  the  land  in  question  was  in  tlie 
said  plaintiff. 

"We  think  the  court  erred  in  excluding  the  testimony 
offered  by  the  defendant.  The  collector's  deed,  at  best,  was 
but  prima  facie  evidence  of  title,  and  the  legality  of  all 
prior  proceedings  upon  which  it  had  to  depend  and  rest  for 
its  vitality  and  support.  The  court  should  have  peimitted 
the  evidence  offered  by  defendant  to  rebut  the  prima  facie 
caso  made  by  the  deed,  and  to  show  that  it  had  no  foundation 
in  law.  The  statute  required  certain  things  to  be  performed 
as  conditions  precedent  to  the  sale  and  deed,  none  of  which 
were  conclusively  proved  by  the  recitals  in  the  deed. 
If  the  defendant  could  show  that  any  one  of  the  essential 
requirements  had  not  been  observed  by  the  officer,  the  sale 
was  void  ;  the  deed  mere  waste  paper. 

In  all  cases  of  this  kind  the  courts  with  great  uniformity, 
have  held  that  a  rigid  compliance  with  the  essential  pro- 
visions of  the  statute  was  necessary  to  impart  title.    No  legal 
presumptions,  or  iutendmcnts  are  favored.     7  Wend.  148 
13  ib.,  465  ;  20  ib.,  241 ;  7  Cow.,  88  ;  4  Hill,  81, 84,  86, 99 
2  Ind.,  424;  4  Peter's  K,  349;  7  Howd.,  181;  9  Howd.,  258 
4  Scam.,  (50. 

But  the  defendant  offered  to  prove  that  he  had  personal 
property  subject  to  execution  at  the  time  the  land  was  sold 
for  taxes.  This  the  court  should  have  permitted.  Laws  of 
1844,  p.  34,  §§  37,  47.  Stead  v.  Course,  2  Peter  Cond., 
153.  In  this  case  the  court  not  only  hold  to  the  above  doc- 
trine, but  say  that  the  collector  must  act  in  conformity  with 
the  law  from  which  his  power  is  derived,  and  ih^ purchaser 
is  bound  to  inquire  whether  he  has  so  acted.  See  also  on 
the  subject  of  the  levy  and  sale  of  personal  property, 
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TAcUoher  v.  Powells  5th  Cond.,  82,  33.  OantlySy  Leasee  r. 
Ewmg^  3  Howd.,  713 ;  Parker  v.  Smithy  4  Black.,  70. 
But  as  all  the  questiong  which  are  presented  by  this  record, 
underwent  a  full  examination  by  this  court  in  the  case  of 
Scott  V.  Bdbcockj  *  recently  decided,  in  the  third  district ; 
it  is  not  necessary  to  extend  this  opinion.  The  majority 
of  the  court  are  satisfied  with  that  decision,  which  wrs 
made  upon  the  most  mature  reflection,  and  after  holding 
the  case  for  several  months  under  advisement. 

Judgment  reversed. 

Dissenting  Opinion  hy  Greene,  J.  TIic  evidence  oifered 
-against  the  sale  and  deed  in  this  case  was,  I  think,  very 
properly  ruled  out  by  the  court  below,  for  two  reasons. 

1.  K  the  party  could  prove  the  facts  as  he  proposed,  it 
could  not  invalidate  the  deed,  because  those  facts  would  not 
indicate  a  material  departure  from  the  law;  and  the 
parole  proof  offered  was  in  direct  conflict  witli  the  records 
in  the  case. 

2.  The  law  expressly  declares  that  "Sales  made  and 
deeds  executed  by  treasurers  as  aforesaid  shall  have  the 
same  force  and  effect,  and  be  of  the  same  legal  validity,  as 
sales  upon  executions  from  district  courts  and  deeds  made 
by  sheriffs  upon  such  sales."  Laws  of  184:4,  38,  §  66.  I 
regard  the  opinion  in  this  case,  and  in  Scott  v.  Bdbcock^  as 
in  direct  conflict  with  the  above  section  of  tlie  law  and  witli 
tlie  leading  decisions  in  relation  to  judgment  sales. 

Geo.  C.  DixoUy  for  plaintiff  in  error. 

iZI  T,  Reid^pro  se. 
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Judgment  of  partition,  effectual  and  conclusive  npdn  all  persons  wbatso^ 
ever ;  and  any  fraud  in  soch  partition  can  only  be  avoided  by  bira  vbo 
had  a  prior  interest  in  the  estate,  and  not  by  him  who,  subsequent  to  such 
fraud,  purchased  such  interest 

Where  a  petition  seeks  to  set  aside  a  judgment  of  partition  for  fraud,  and 
where  there  were  intermediate  purchasers  under  the  partition,  notice  of 
auch  fr?.ud  should  be  alleged  against  them  as  well  as  against  the  defendant. 

A  purchaser  with  notice  will  be  protected  if  he  derive  title  from  a  bona- 
Jidc  purchaser  without  notice. 

A  trust  will  not  be  implied  or  presumed  unless  suppc^ted  by  strong  circum- 
stances showing  that  such  trust  was  intended. 

W&cre  a  petition  seeks  a  recovery  by  virtue  of  a  trust,  it  should  be  sub- 
stantially charged  with  reasonable  certainty. 

A  title  made  certain  by  a  judgment  of  partition  cannot  be  coUateraUy 
changed,  nor  can  such  judgment  be  impeached  by  the  same  petitioii' 
which  claim  rights  under  it. 

AvvEAi,  from  Lee  District  Courts 
Opinion  iy  Greene,  J.  The  petition  in  thi»  case  wa0 
filed  under  the  Code,  for  the  undivided  half  of  share  sixtjy 
in  the  Half  Breed  lands  in  Lee  county.  The  petition  claims 
tiiat  Elizabeth  Cardinal,  as  sister  of  £.  Antaya,  a  Sac  and 
Pox  half  breed,  was  in  her  lifetime  entitled  to  a  share  in 
tlie  Ilalf  Breed  tract;  that  on  her  death  she  left  several  chil" 
dren,  and  among  them  Eustace  and  Julian;  that  all  thd 
children,  except  Julian,  died  previous  to  April  14, 1840,  at 
which  time  the  petition  was  filed  for  a  partition  of  the  tract; 
that  the  judgmeirt  of  partition  was  rendered  at  the  April 
term,  1841,  of  the  district  court,  and  at  the  October  term, 
following,  ^^  the  tract "  was  divided  into  one  hundred  and 
one  shares,  of  which  E.  D.  Ayres  received  a  half  shar* 
under  £.  Cardinal,  through  her  son  Eustace;  that  when  said 
partition  was  made  said  Julian  was  a  minor  and  a  non-resi- 
dent, had  no  notice,  no  guardian  appointed,  and  that  hl^ 
rights  were  in  no  manner  recognized  by  the  partition,  thai 
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said  half  share  was  drawn  by  £.  D.  Ajres  in  his  own 
wrong,  and  in  fraud  of  the  rights  of  Julian;  that  Septem- 
ber 16, 1841,  Ayres  conveyed  to  O.  S.  H.  Peck;  that  April 
13, 1842,  Peck  conveyed  to  H,  Taylor;  that  September  8, 
1843,  Taylor  conveyed  to  J.  Claypool;  on  16th  January, 
1847,  Claypool  conveyed  to  II.  T.  Held,  and  that  Eeid  pur- 
chased with  full  notice  of  the  rights  and  equities  of  Julian 
Cardinal.  The  petition  states  that  February  25,  1848, 
Julian  made  a  deed  of  the  share  to  P.  A.  K.  Brace  and  A. 
B.  Coy,  both  of  whom  soon  after  died  and  left  their  wives 
and  cliildren  their  heirs  and  claimants  in  this  proceeding. 
The  petitioners  claim  that  they  are  entitled  to  the  half  share 
purchased  by  Reid  from  Claypool,  and  to  the  rents  and 
profits  from  the  date  of  purchase.  The  record  of  partition 
is  made  a  part  of  the  petition.  Defendant's  demurrer  to 
this  petition  was  sustained.  Several  causes  of  demurrer  are 
assigned. 

1.  Because  the  plaintifis  complain  of  a  fraud  against 
Julian  Cardinal,  from  whom  they  claim  to  have  purchased 
after  the  alleged  fraud  was  committed,  of  which  Julian 
himself  never  complained.  This  objection  might  not  in  all 
cases  avoid  the  charge  of  fraud.  But  in  a  case  like  the 
present,  where  the  complainants  set  up  a  mere  naked,  equit- 
able and  uncertain  interest  against  a  legal  title  fully  and 
conclusively  adjudicated,  the  party  assigning  such  interest 
should  have  made  some  demonstration  of  right  to  the  prem- 
ises, something  to  show  that  he  did  not  acquiesce  in  the 
judgment  of  the  court,  and  did  not  abandon  aU  right  of  pos- 
session or  enjoyment  of  the  premises.  He  should  have 
asserted  some  right,  not  yielded,  upon  which  his  own  claim 
could  have  rested,  before  a  court  of  equity.  We  learn  from 
Judge  Story  that  "  it  has  been  laid  down  as  a  general  rule 
that  where  an  equitable  interest  is  assigned,  in  order  to 
give  the  assignee  a  loeus  standi  judicio  in  a  court  of 
equity,  the  party  assigning  such  right  must  have  some 
substantial  possession,  and  some  capability  of  personal 
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enjoyment,  and  not  a  mere  naked  right  to  overset  a  legal 
instrument,  to  maintain  a  suit."   2  Story,  Eq.  Jur.,  §  1040,  g. 

The  judgment  of  partition,  from  which  Reid's  title  is 
derived,  has  at  least  the  force  of  the  most  absolute  "  legal 
instrument,"  and  as  the  petition,  in  this  case,  does  not  show 
that  the  assignor  of  complainants  had  any  substantial  pos- 
session or  power  of  enjoyment,'  may  not  their  power  to 
maintain  the  suit  be  well  questioned? 

The  proceedings  in  partition  were  open  to  all ;  no  one 
was  excluded  from  showing  rights,  or  from  controverting 
the  rights  of  others.  .  T!ic  great  object  of  the  proceeding 
was  to  ascertain  the  owners,  whether  infant  or  adult,  and  to 
adjudicate  and  award  to  each  his  share.  The  judgment  <rf 
partition  became  ^'  firm  and  eifectual  forever,"  and  "  conclu- 
sive upon  all  persons  .whatsoever."  Eev.  Stat.  463,  §§  35, 
36;  Wriffht  v.  JUarsh,  et  al,  2  G.  Greene,  94, 110.  Had  the 
judgment  been  fraudulent  or  erroneous,  the  injured  party 
had  his  remedy,  either  before  the  district  court  or  on  appeal 
'  to  the  supreme  court.  If  iraudulent  at  all,  it  conld  only 
liave  been  so  between  the  parties  to  the  judgment;  and  the 
injured  party,  alone,  should  be  permitted  to  apply  for  the 
remedy.  After  such  negligence,  after  it  may  be  fairly  pre- 
sumed that  the  injured  party  has  waived  all  objection,  a 
subsequent  purchaser  should  not  be  permitted  to  revive 
such  dormant  and  doubtful  rights.  Interminable  litigation 
should  not  be  thus  encouraged,  either  at  law  or  in  equity. 

That  a  fraud  can  only  be  avoided  by  him  who  had  a 
prior  interest  in  the  estate,  and  not  by  him  who,  subsequent 
to  the  fraud,  purchased  the  estate,  was  recognized  in  French 
v.  Shotwelly  5  John.  Ch.,  555,  565,  as  a  principle  of  com- 
mon law.  Upton  V.  Bassitt,  Co.  Eliz.  445.  If  for  the 
purpose  of  discouraging  excessive  controversy  and  ground- 
less litigation,  if  to  promote  repose  and  security  in  titles, 
this  has  become  a  principle  of  law,  its  application  to  cases 
like  .the  present  cannot  be  questioned. 

2.  The  petition  is  also  objected  to  because  it  does  noi 
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allege  notice  of  the  fraud,  to  Peck,  Taylor  and  Claypool, 
nor  does  it  charge  that  they  had  any  knowledge  of  th« 
equities  claimed  for  Julian  Cardinal  and  his  assigns. 
From  the  petition,  it  must  be  inferred  that  those  persons 
through  whom  the  defendant  derived  his  title,  were  respec- 
tively innocent,  bona  fide  purchaser,  and  grantors.  It  is 
only  averred  that  Reid,  the  present  owner,  had  notice  of 
any  conflicting  Jnterest.  In  this  particular  we  consider  the 
petition  fatally  defective.  To  make  a  prima  facie  case 
against  Keid,  all  the  grantors  subsequent  to  Ayers  should 
have  been  charged  with  notice. 

The  principle  will  not  be  controverted  that  a  purchaser, 
with  notice,  will  be  protected,  if  he  derived  his  title  from  a 
bona  fide  purchaser  without  notice.  1  Story,  Eq.  Jur.,  §§ 
409,  410. 

It  was  held  in  Varick  v.  Briggs^  6  Paige,  323,  that  a  pur- 
diaser,  with  notice,  who  took  title  from  a  bona  fide  pur- 
chaser, entitled  to  protection,  without  notice,  is  himself 
entitled  to  protection  against  previous  equities,  which  were 
invalid  as  against  the  innocent  grantor. 

But  it  is  said  in  the  case  at  bar,  that  Ayers  was  a  trustee 
of  Julian  Cardinal,  as  shown  by  the  written  instrument 
under  which  Ayres  claimed  title  in  the  partition  suit,  and 
that  all  subsequent  purchasers  were  bound  to  take  notice  of 
that  instrument.  Even  if  this  instrument  created  the  rela- 
tion of  trustee  and  cestui  que  trust  between  Ayers  and 
Julian,  we  are  at  a  loss  to  know  how  this  fact  could  impart 
notice  to  subsequent  purchasers.  The  judgment  of  parti- 
tion is  conclusive  without  the  instrument;  it  was  introduced 
as  evidence  only,  and  may  have  conduced  to  establish 
Ayers'  right  to  the  interest  awarded  to  him;  but  it  did  not 
in  consequence  become  a  part  of  the  record  and  judgment, 
nor  was  it  made  a  perpetual  notice  that  Ayers'  claim  wa« 
confirmed  on  insufficient  proof.  It  would  be  a  strange  anon>- 
aly,  if  such  an  exhibit,  a  mere  paper,  or  matter  of  evi- 
dence in  a  case,  should  be  invested  with  such  publicity  and 
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conclusiveness.  It  amonnts  to  but  little  less  than  absurdity 
to  say  that  all  parties  interested  mast  go  behind  a  final 
judgment,  investigate  the  evidence  and  exhibits,  and  from 
them  take  notice  that  parties  to  the  sivit  had  entirely  differ- 
ent rights  from  those  established  by  the  judgment. 

In  this  case,  however,  that  extraordinary  course  might 
bo  adopted  without  endangering  the  judgment,  for  the  in- 
Btrument  referred  to  amounts  to  something  more  than  a 
powder  of  attorney.  It  gave  Ayers  not  only  tlie  authority 
to  prosecute  and  obtain  the  claim  of  E.  Cardinal  in  tlie 
half  breed  tract,  but  he  is  also  expressly  authorised  to 
"  receive  and  take  a  legal  title  for  his  use  and  benefit  of  all 
my  share  of  said  land  as  one  of  the  heirs  of  said  Elizabeth 
Cardinal,  and  I  do  by  these  presents  give,  grants  bargain 
and  sell  to  the  said  E.  D.  Ayers  all  my  right  and  title  to 
teid  land  for  his  own  proper  use,  behoof  and  benefit,  for 
value  received  of  him*"  This  instrument  makes  no  resert 
vation,  it  creates  no  trust  estate.  Tlie  grant  is  made  ab- 
solute by  unequivocal  words,  without  any  reservation  of 
rights  or  equities  to  the  grantor  or  any  other  pereon.  If 
then  this  conveyance  had  been  made  matter  of  recoi*d  so 
as  to  amount  to  constructive  notice,  it  falls  far  short  of  show- 
ing the  relation  of  trustee  and  cestui  que  trust.  Under  no 
rule  of  construction  or  inference  of  law  can  a  trust  be 
derived  from  that  instrument.  A  timst  w^ill  not  be  inir 
plied  by  law,  nor  be  presumed  by  a  court,  only  in  cases 
of  urgent  necessity,  supported  by  strong  circumstances 
diowing  that  a  trust  was  intended  by  tlie  parties. 

We  are  therefore  clearly  of  the  opinion  that  the  petition 
upon  the  question  of  notice  to  intervening  purchasers  ifi 
materially  defective. 

3.  Tlie  petition  is  also  defective  in  not  showing  the  /ela- 
tion of  trustee^  and  cestui  que  trusty  between  Cardinal  and 
Ayers.  As  the  complainants  seek  to  recover  by  virtue  of 
that  relation,  and  as  it  is  one  that  will  not  be  inferred  or 


fflTPKKMB    aOlTRT    CASi;S.  487 

Piggott  tf.  Addicks. 

preBUBQed,  2  Stoiy  Eq.  Jur.  §  1195  n.  2.,  it  should  be  snb- 
stantiallj  charged  with  reasonable  certainty.   Code  §  1734. 

4.  The  petition  shows  that  by  the  judgment  of  partition 
tJie  title  to  the  half  share  in  question  was  confirmed  in 
Ayers.  It  does  not  seek  to  set  this  judgment  aside  under 
a  general  nor  even  by  a  direct  charge  of  fraud,  DeLouis 
T.  Meek^  2  G.  Greene,  56,  and  still  it  collaterally  seeks  to 
change  a  title  that  was  rendered  absolute  and  conclusive  by 
that  judgment.  Tliis  cannot  be  done^  WrigJit  v.  Marshy 
Lee  and  Delavan^  2  G.  Greene,  94.  Nor  can  a  judgment  be 
referred  to  and  relied  upon  as  evidence  in  support  of  a 
petition  and  still  be  impeached  by  \t,  1  McLean,  175. 
See  also,  2  Edwards'  Ch.  261,  262;  7  John's  Ch.  182;  2 
Peters,  257;  3  ib.  193;  10  ib.  474;  as  to  the  conclusive- 
ness of  such  judgments  in  collateral  proceedings. 

We  conclude  then  that  the  court  below  did  not  err  in 
wistaining  the  demun*er  to  the  petition  in  this  case. 

Judgment  affirmed. 

Geo.  C*  Dixon  and  Smith  ds  McICinley^  for  appellants- 

JT.  T,  lieid,  pro  8e. 


Piggott  v^  Addicks. 

A  petition  to  set  tfaide  »  judgment  is  defective,  unless  it  avers  thM  the  judg- 
ment is  unjust  and  oppressive,  and  that  there  is  a  good  defense. 

The  door  of  equity  is  open  onlj  to  such  as  have  besn  or  may  be  injured, 
and  the  injury  sustained  or  apprehended  should  be  clearly  set  forth  in 
the  petition. 

Where  a  party  has  a  plain  and  adequate  remedy  at  law,  he  eanaot  resort  to 
chancery. 


Itm  748 


438  BURLIKGTON,    HAY,    1853. 

Piggott  9.  Addicks. 


Appeal  from  the  Lee  District  Court. 

Opinion  hy  Kinney,  J.  A  judgment  having  been  ren- 
dered in  the  court  below  in  favor  of  Addicks,  Van  Dusen, 
and  Smith,  against  Piggott  in  attachment  proceeding,  hd 
filed  a  petition  in  chancery  to  set  it  aside,  stating  among 
otlier  tilings  that  no  service  actual  or  constructive  was  ever 
made  upon  hira;  that  one,  William  McLennin,  a  practig- 
ing  attorney  of  the  court  appeared  without  any  authority 
and  filed  a  demurrer  which  was  the  only  appearance  in 
the  case  on  tlie  part  of  the  defendant.  The  petitioner  also 
charges  that  the  appearance  of  McLennin  was  at  the 
especial  instance  and  request  of  the  attorneys  for  the  plain- 
tiif,  they  w(5ll  knowing  that  one  Tliomas  W,  Claggett  was 
the  attorney  for  the  defendant  in  the  said  attachment  pro- 
ceeding. 

Hie  petition  was  demurred  to,  and  the  following  causes 
among  others  specially  assigned. 

"Tlie  petition  does  not  state  that  the  sum  of  money  for 
which  the  judgment  was  rendered  was  not  due  to  tlw 
l>hiintiffs,  or  that  the  judgment  operated  oppressively  upon 
the  defendant,  or  that  he  had  any  defence  at  law. 

"  Tlio  petition  does  not  allege  that  the  party  resorted  to 
his  legal  remedy,  viz :  a  motion  to  set  aside  the  judgment, 
and  the  petitioner  has,  and,  had  such  remedy  and  can  avail 
himself  of  it." 

Tlie  demurrer  was  sustained,  and  as  we  think,  correctly. 
Either  of  the  causes  of  demurrer  are  fatal  to  the  bill.  Be- 
fore the  plaintiff  should  be  permitted  to  set  aside  the 
judgment  it  was  incumbent  upon  him  to  state  in  his  petition 
that  it  was  unjust,  and  tliat  he  did  not  owe  the  amount  for 
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which  judgment  was  rendered.  There  is  no  propriety  in 
letting  aside  a  judgment  and  opening  the  door  for  further 
litigation  if  the  result  is  to  be  the  same.  Such  a  proceed- 
ing would  only  delay  the  creditor  in  tlie  collection  of  an 
honest  debt,  and  be  of  no  possible  advantage  to  the  debtor. 

If  it  had  appeared  by  the  showing  of  the  jJaintiff  that 
he  had  a  meritorious  defense  to  the  claim,  or  any  part  of 
it,  and  that  he  had  been  deprived  of  making  such  defenso 
by  the  unauthorized  appearance  of  an  attorney,  then  upon 
a  proper  application,  the  court  should  have  opened  the 
judgment  for  the  purpose  of  permitting  such  defense. 
But  there  is  no  pretence  of  defense,  or  that  the  judgment 
is  not  just,  or  that  it  could  in  any  manner  be  reduced  upon 
a  second  trial,  llie  door  of  equity  is  only  open  to  such  as 
have  been  or  may  be  injured,  and  before  chancery  will 
take  jurisdiction,  the  injury  sustained  or  appreliended 
should  be  cleaily  set  forth  in  the  petition.  The  appear- 
ance of  McLenuin  as  counsel,  is  prima  facie  evidence  that 
ho  had  authority  from  the  defendant  to  do  t^o,  and  before 
his  act  as  counsel  could  be  avoided  it  was  necei^sary  to 
show  in  till  petition  that  an  injury  resulted  from  such  ap- 
pearance. This  doctrine  is  well  and  ably  settled  in  th6 
case  of  Denton  v.  Noycs^  G  Jolm.  li.,  295. 

But  the  petitioner  having  a  plain  and  adequate  remedy 
at  law,  he  cannot  resort  to  chancery. 

1st.  He  has  a  remedy  against  the  attorney,  and  from 
Bught  that  appears,  be  is  able  to  respond  to  all  damaged 
which  the  plaintiff  has  sustained  in  consequence  of  an 
improper  appearance.  If  from  insolvency,  or  other  cause, 
an  adequate  redress  could  not  be  obtained  by  proceeding 
against  the  attorney,  and  if  there  is  no  other  legal  remedy, 
then  a  court  of  equity,  if  the  party  has  been  injured,  will 
afibrd  reliefc  But  as  the  court  below  has  control  of  its  own 
records,  the  party  had  a  right,  within  any  reasonable  time, 
while  the  judgment  remained  unexecuted,  and  while  there 
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were  no  intervening  rights,  to  appear,  and  on  a  proper 
showing,  have  the  ju(^ment  set  aside* 

Jj^gn^e^t  affirmed,. 

Geo.  C.  Dixon^  for  appellant 

Zo»e  <&  BankiTij  for  appellee. 


Wise  v,  Ray.* 

3g  430 
130   173  ira  signatoro  is  appliflatble  to  the  substance  of  Che  written  ag^reeroent  and 

is  put  there  by  the  party  or  by  his  authority^  it  is  good  whether  at  th* 

top,  in  tUe  middle,  or  at  the  bottom  of  the  instrument 

Where  an  instrument  is  written  by  R.  and  subscribed  by  W.,  and  stipor 

lates  that  W.  has  sold  and  agrees  to  deliver  porjc  to  R.  at  tlie  place  and 

price  mentioned  the  undertaking  i  a  mutuaL 

Appeal  from  Zee  Distriet  Court. 

Oj)inioji  hy  Greene,  J.  Assumpsit  by  Francis  S.  Hay 
against  J^imcs  Wise.  The  written  contract,  on  which  suit 
is  brought,  is  as  follows: 

"I  have  this  day  sold,  and  agree  to  delirer,  to  F.  S.  Ray, 
at  Patterson,  Timbermau  &  Co.'s  slaughter  house,  in  Keo^ 
kiik,  live  hundred  strictly  corn-fatted,  merchantable  hogs, 
at  the  following  prices:  For  all  hogs  weighing  one  hundred 
and  fifty  pounds,  up  to  one  hundred  and  seventy-five 
pounds,  two  dollars;  one  hundred  and  seventy-five  poundg 
up  to  two  hundred  pounds,  two  dollars  and  twenty-five 
cents;  two  hundred  pounds  and  over,  two  dollars  and  sev- 
enty-five cents  per  hundred  pounds  net,  all  to  be  delivered 
by  the  20th  December  next.  This  2l8t  day  of  November, 
JL850.  James  Wise." 

^mnney,  J,^  took  no  part.ia  thii  dec|i8.ion. 
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Ple«^  general  issue;  verdict  for  the  plaintiff,  and  damagei 
assessed  at  eight  hundred  dollars. 

Upo«  the  trial  several  instructions  were  asked  by  defend^ 
ant,  and  refused  bj  the  court;  but  these  instructions  mainly 
turn  upon  one  point  It  is  objected  that  the  instrument 
sued  on  is  not  a  valid  contract,  that  it  is  a  mere  memoran- 
dum signed  by  defendant  alone,  and  contains  no  stipulation 
which  binds  plaintiff;  that  it  is  defective  in  not  showing 
nmtuaUty  or  consideration;  that  it  does  not  come  within  the 
statute  of  frauds. 

It  is  assumed,  and  not  denied,  that  Eay's  name,  which 
appears  in  the  body  of  the  instrument,  was  proved  on  the 
trial  to  be  in  his  own  hand  writing;  and  this  proof  would 
have  been  presumed  in  favor  of  the  decision  below,  if  nothr 
ing  appeared  in  the  record  to  the  contrary. 

The  fact  that  Kay's  signature  is  in  the  body  of  the  mem- 
orandum, cannot  inapair  hie  liability.  It  is  a  signing  within 
the  statute  of  frauds.  If  the  terms  of  the  contract  are  in 
writing,  and  the  names  of  th<3  parties  appear,  it  is  sufficient 
to  satisfy  the  statute,  without  regarding  form.  The  point  is 
well  settled,  that  it  is  immaterial  in  what  pajrt  of  a  memo*- 
randum  the  name  of  a  party  appears.  If  applicable  to  the 
substanoe  of  the  written  agreement,  and  is  put  there  by  the 
party,  or  by  his  authority,  it  is  good,  whether  at  the  top,  in 
the  middle,  or  at  the  bottom  of  the  instnijaaent.  2  Bos.  and 
Pull.,  238;  3  Atk.,  503;  Clason  v.  BaUey,  14  John.,  486; 
MoComb  V.  Wright,  4  John.  Ch.  E.,  658,  661. 

In  Penniman  v.  HartBhorn  et  al.,  13  JIass.,  87,  a  memo- 
randum for  the  sale  of  merchandise^was  held  to  be  binding 
upon  the  parties,  whose  signature  was  above  and  not  below 
the  body  of  the  memorandum.  The  instrument  was  in 
these  words: 

"  Hartshorn  and  Arnold  of  Providence.  I  have  sold  t^^ 
4lie  above  gentlemen  39  bales  upland  cotton  at  40  cents— <- 
18O  days  for  approved  security.  Stt.as  PennimAiSC 

PecembfiT  13th,  J813/' 
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In  deciding  that  Ilartshom  and  Arnold  were  liable  on 
this  instrument  the  court  say:  «It  is  well  known  that  such 
a  signing  has  been  held  good  in  instruments  of  much  mow 
hnportance  and  solemnity." 

The  memorandum  in  the  present  case  is  at  least  at 
strong,  as  mutual,  as  expressive  of  consideration  as  the 
above.  The  instrument  expressly  stipulates  that  Wise  has 
eold  and  agrees  to  deliver  the  pork  to  Ray  at  the  place 
and  at  the  prices  therein  mentioned.  The  undertakings 
are  mutual ;  the  one  is  required  to  deliver  and  the  other 
to  take  the  pork  under  the  agreement.  Tliis  case  then 
materially  differs  from  that  in  4  John.,  236,  in  which 
defendant  made  a  written  memorandum  giving  plaintiff 
the  refusal  of  a  fann  at  a  certain  price.  The  plaintiff  did 
not  agree  to  buy  the  farm  but  if  he  did  purchase  he  wm 
to  pay  the  price  named. 

That  tlie  memorandum  in  the  present  case  is  sufficient  to 
bind  both  parties,  is  conclusively  established  by  Olason  v. 
Bailey,  U  John.,  484,  and  the  authorities  cited  by  the 

court. 

In  a  recent  Vermont  case  it  was  decided  that  it  is  not 
necessary  tliat  the  consideration  should  appear  upon  tho 
face  of  tlie  written  contract,  as  it  may  be  proved  hy  paroU 
or  may  be  inferred  from  the  terras  and  obvious  import 
of  the  contract.  It  was  also  decided  that  accepting  and 
adopting  a  written  contract,  by  a  party  who  has  not 
put  his  name  to  it,  binds  such  party  the  same  as  if  ho  had 
signed  the  contract.    Fatchin  v.  Swift,  21  Verm.,  292. 

*Ve  conclude  then,  that  tlie  contract  in  the  present  case, 
is  mutual  and  within  the  statute  of  frauds,  and  that  the 
court  did  not  err  in  refusing  the  instructions. 

Judgment  afBrmed. 
SaU  <&  Phelps,  for  appellant 
.    Heeves  d  Miller  and  G.  C.  Dixon,  for  appellee. 
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Abmstrono  et  al.  v.  Soorr  et  oL 

X  oomplainant  cannot  preclude  respondent  from  answering  under  oath. 

Zf  a  twoni  answer  is  waived,  it  does  not  affect  the  right  of  respondent  to 
file  such  answer,  nor  impair  its  weight  as  evidence. 

Where  a  deed  of  trust  provides  that  thirty  days  notice  shall  be  giyen  >b 
•ome  newspaper,  prior  to  sale,  the  publication  should  be  continued  weekly 
until  the  thirty  days  has  expired,  between  the  first  and  last  publication. 

Appeal  from  Des  Moines  District  Court. 
Opinion  by  Kinnby,  J.  Bill  filed  by  Scott  and  Teates 
Ugainet  Armstrong  and  Noble  et  al,.,  to  enjoin  them  from 
gelling  a  part  of  lot  number  fifty-six,  in  the  city  of  Burling- 
ton. Injnnction  issued,  and  by  decree  of  the  court  made 
perpetual.  Having  carefully  investigated  all  Ihe  facts  in 
the  case,  as  disclosed  by  the  testimony  of  the  respective 
witnesses,  and  finding  that  they  fully  sustain  the  decree,  wt- 
will  briefly  notice  two  questions  of  law  raised  in  the  argr- 
ment  1st  The  bill  calls  for  a  sworn  answer  from  some  of 
the  defendants,  but  expressly  waives  an  answer,  under  oatb, 
from  Armstrong  and  A.  O.  David.  Armstrong  files  a 
sworn  answer,  and  it  is  now  contended  that  inasmuch  a? 
gucb  answer  was  waived  by  the  complainants,  that  it  cau- 
not  be  received  as  evidence.  "We  do  not  so  nnderstanvl 
the  law.  The  practice  of  waiving  an  answer  nnder  oatU 
originated  in  the  state  of  New  York,  by  virtue  of  an 
express  provision  in  the  statute — videji.  Y.  E.  S.,  p.  175,  § 
44.  This  provision.  Chancellor  Walworth  says,  was  incor- 
porated in  the  revised  statutes  at  his  suggestion,  and  it 
introduced  a  new  principle  into  the  system  of  equity  plea(.l- 
ing.  It  was  intended  to  leave  it  optional  with  the  com- 
plainant to  compel  a  discovery  in  aid  of  the  suit,  or  to 
waive  the  oath  of  the  defendant  if  the  complainant  wns 
nnwilling  to  rely  upon  his  honesty,  and  chose  to  establish 
his  claim  by  other  evidence.  Burrus  v,  LooTcer^  4  Paic^, 
227.  Hera  is  the  origin  of  that  practice  which,  we  believe, 
28 
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has  to  Bome  extent  been  adopted  in  our  state.  It  is  pnrelj 
statutory — an  innovation  upon  long  established  chancery 
pleadings,  and  must  be  exclusively  confined  to  those  states 
that  have  adopted  it  by  legislative  enactment  It  is  not 
necessary,  at  this  late  period,  to  adduce  reasons  in  support 
of  the  practice  permitting  the  defendant  to  answer  under 
oath,  and  such  answer  to  be  taken  as  testimony.  We  con- 
sider it  a  valuable  feature  in  equity  proceeding,  and  one 
that  cannot  be  dispensed  with  without  operating  oppress- 
ively upon  chancery  defendsyats.  Its  antiquity,  constituting 
as  it  does,  one  of  the  distinctive  features  between  common 
law  and  chancery  practice;  the  protecticm  which  it  aflbrds 
to  those  from  whom  discovery  is  sought;  the  only  opportu- 
nity which  it  gives  to  purge  the  conscience;  the  continued 
acquiescence  in  such  a  jvracticc,  only  interrupted  by  statutCi 
arc  strong  arguments  in  favor  of  its  observance.  We  ihen 
lay  down,  as  the  settled  doctrine, that  a  complainant  cannot 
deprive  a  respondent  from  answering  under  oath.  That 
notwithstanding  such  oath  may  be  waived  in  the  bill,  jet 
ho  has  a  right  to  file  a  sworn  answer,  and  such  answer  will 
be  entitled  to  the  same  weight  as  evidence,  as  though  the 
comphiinant  caJled  for  an  answer  under  oath.  But  admit- 
ting the  answer  of  Armstrong  as  tcstimonj,  there  is  still 
Buliiciont  evidence  to  justify  tlio  decree. 

2d.  It  was  by  virtue  of  a  deed  of  trust  that  the  property 
was  offered  for  sale.  This  sale,  as  before  observed,  was 
enjoined,  and  by  decree  of  the  court  made  perpetual.  The 
deed  of  trust  provides  that  the  trustee  shall  lirst  give  thirtv 
diiys  nc»tice,  &v:.,  in  some  newspaper  published  in  the  citj  of 
Uurlington.  But  one  publication  was  made,  and  the  ques- 
tiv)n  is,  wheihcr  the  trustee  was  not  bound  to  continue  the 
i)ubrKatio!i  in  each  weekly  number  of  the  paper  until  the 
thirty  days  htid  expired.  This  we  bollcre  to  have  been  the 
intention  of  t!ic  piirticr..  Tlio  notice  should  net  only  have 
boon  publislicd  tl.irry  days  bcfbro  the  day  of  sale,  but  such 
pubUi:..t!oa  bhoiild  h:u-o  b^-n  coatinuei     fiui^pcse  the 


8TJPBXXX    OOIXRT    0A8S«.  4j^ 

IMBMii  ■  "       '  ■  '  ■  ■!   !■■         Ill  III  I      Mil 

Uc  Aalcj  9.  State. 

■iy»wi'  ■  ■■  ■  ' "'  '  .  •"  "' ' '  '"        ■"  ■  ■  ■ 

motice  had  onlj  appeared  in  one  copj  of  the  paper,  and 
aappreesed  in  all  the  other  issues,  would  it  hare  been,  ift 
Qontemplation  of  law,  a  newspaper  notice!  and  jet  anotiee 
fldrty'days  prior  to  the  time  of  sale  might  appear  to  hav» 
been  given.  The  object  of  all  such  notices  is  to  advise  tbs 
public,  and  when  the  law  requires  notice  to  be  published 
for  a  certain  number  of  weeks  before  sale  shall  take  place, 
It  does  not  merely  mean  that  after  the  first  publication  the 
officer  shall  be  permitted  to  sell,  if  the  necesssarj  time  has 
intervened.  It  is  as  ii&dispensable  that  the  publication 
•hould  be  continued,  as  that  the  required  time  should  elapse. 
The  same  construction  ahould  be  given  to  this  deed  of 
trust  As  there  was  but  one  publication,  and  no  more,  the 
trustee  had  no  more  powder  to  sell  than  if  he  had  uot  f»b- 
lished  at  all.  Thirty  days  sliould  have  elapsed  between 
the  first  and  last  publication,  as  .upon  giving  4;his  notice 
'    depended  his  power  to  S€jJl. 

Peoree  affirmed* 

David  Borer f  for  appellaut 

Zr.  W.  Starr  and  J.  G  Ifall^  for  gppdlee. 


McAuLEY  V.  Statb. 

A  party  has  no  eight  to  use  force,  unless  really  neoessarj  to  protect  his 

possession  or  property. 
Aa  assault  not  justified  by  a  mere  suspicion  or  fear  of  an  encroachments 

Error  to  Henry  District  Court. 
Opinion  hy  Greene,  J.    James  Mc  Auley  was  sued  before 
a  justice  of  the  peace  for  an  assault  and  battery  on  Leon- 
ard Farr.    The  defendant  was  found  guilty  and  fined  five 
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dDlIara«  He  took  an  appeal  to  the  district  court,  wlier^  ^ 
Terdict  of  guilty  was  again  returned  and  a  fine  of  fimi 
dollars  assessed. 

On  request  in  behalf  of  the  state,  it  appears  that  tifii 
court  instructed  the  jury  that  "  if  Farr  had  a  right  tomakv 
improvements  on  the  farm  that  would  not  interfere  wiA 
the  farming  operations  of  McAuley,  he  had  a  right  to  enter 
on  the  farm  for  that  purpose,  and  defendant  had  no  righl 
to  resist  him  by  force,  if  he  came  to  make  improvemenli, 
unless  he  actually  commenced  making  improvements  thai 
interfered  with  said  farming  operations :  and  that  if  Fair 
had  a  right  to  enter  on  the  farm  for  the  purpose  of  making 
improvements,  he  had  constructive  possession,  so  far  as 
relates  to  tlie  making  of  said  improvements."  It  is  now 
ssserted  that  the  court  erred  in  giving  this  instruction. 
Ihe  proposition  is  self-evident,  that  if  a  person  has  a  right 
to  enter  a  close  for  any  given  purpose,  he  cannot  be  treated  ' 
as  a  trespasser  unless  he  abuses  that  right.  It  does  not 
appear  from  the  record  that  Farr  had  attempted  to  go 
beyond  the  limit  of  his  right.  In  that  particular  the  align- 
ment of  counsel  is  not  sustained  by  the  record, 

Tlie  defendant  below  had  no  right  to  uee  force  unless  it 
was  really  necessary  to  protect  his  possession  or  to  prevent 
an  injury  to  his  property.  A  fear  or  mere  suspicion  that 
Farr  might  encroach  upon  his  possession  could  not  justify 
the  assault. 

Judgment  affirmed. 

J.  C*  Ually  for  plaintiff  in  error. 

J.  T.  Ifortonj  for  the  State. 
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Lbwis  et  al.  v.  Mull  et  oL 

IVliert  a  reeognisanco  is  •ntered  into  before  the  clerk  and  approTcd  bjr  htir, 
«id  it  otberwiee  in  compliance  with  the  ttatate,  it  aball  liavo  tbe  e£BbcC 
of  a  judgement  eonfeseed. 

A  Wad  under  seal  cannot  operate  m  a  judgnMiit  eonfeMed»  beeauae  it  Ja  Bot 
»MC0gaisance  ai  provided  by  statute. 

Error  to  Zee  District  Court 
Opinion  hy  KifiTNET,  J.    Jadgment  was  rendered  in  thi* 
«ue  in  the  district  court  against  Guny  Lewis,  whereupon 
he  sued  out  a  writ  of  error  to  the  supreme  court,  and  entered 
into  a  hond,  himself  as  principal,  witli  a  number  of  ind> 
riduals  as  sureties,   conditioned  that  said  Grarrj  Lewis 
Should  prosecute  said  writ  of  error  to  efi'ect  and  pay  all 
money  that  might  be  tliereon  adjudged  against  him,  and 
sll  damages  tliat  might  be  awarded,  and  otherwise  abide 
the  judgment  of  said  court,  &e.    In  such  event  the  recog- 
nizance was  to  be  void.    In  witness  whereof  the  parties  . 
•et  their  hands  and  seals,  signed  and  sealed  in  due  form  by  . 
the  principal  and  sureties.    Dated,  the  20th  day  of  Febru- 
ary,  A.   D.,  1849.    Approved  and  filed,   22nd   day  of 
February,  1849.    P.  II.  Babcock,  Clerk.    The  case  came 
up  to  the  supreme  court,  whereupon  the  judgment  of  the 
district  court  was  affirmed,  emd  jprocedefido  awarded  to  the 
court  below.    Mull  for  tlie  use  of  Sutliff,  then  sued  out 
eweution  on  tlie  bond,  the  conditions  of  which  we  have 
given  above,  against  the  principal  and  sureties.     Tbe 
execution  defendants  came   into  court  and    filed  their . 
motion  to  quash  the  execution  for  the  reason  tliat  it  was 
improperly  issued  against  said  sureties.    This  motion  the 
court  overruled.    Upon  this  ruling  error  is  assigned,  which 
raises  the  only  question  for  our  determination.    In  support 
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of  the  decifiion  below  it  is  contended  by  counsel  for  de- 
fendant in  error,  that  the  instrument  given  by  Lewis  and 
his  sureties  is  a  recognizance,  and  therefore  as  the  condi- 
tions of  it  have  not  been  kept  and  observed  by  Lewis  that 
the  parties  to  whom  it  was  given  bad  a  rigbt  to  issue  execu«- 
tion  upon  it  without  first  bringing  suit  K  the  principal 
and  his  sureties  had  entered  into  such  a  recognizance  as  is 
required  by  statute  in  such  cases,  the  position  of  counsel 
would  be  correct. 

The  statute  provides  that  "no  writ  of  error  shall  stay  or 
iupercede  the  execution  upon  any  judgment  of  the  district 
court,  unless  the  party  applying  for  the  same,  or  some 
responsible  person  for  him,  shall  enter  into  recognizano© 
before  the  clerk  of  the  court  where  the  original  judgment 
M^tLB  rendered,  with  sufficient  sureties,  to  be  by  said  clerk 
approved,  in  twice  the  amount  of  the  judgment  rendered^ 
conditioned  that  the  plaintiff  in  error  will  prosecute  such 
writ  with  eifect,"  &c.  The  following  section  provides,  **  that 
such  recognizance  shall  have  the  effect  of  a  judgment  con- 
fessed for  the  amount  of  the  penalty,  and  shall  be  a  lien 
upon  the  real  estate  of  the  recognizees  in  the  county  where 
the  same  is  executed  and  filed,  as  ordinary  judgments. 
Laws  of  1844,  pp.  7,  8,  §§  16, 17.  We  do  not  think  that  the 
instrument  in  this  case  is  a  recognizance  in  contemplation 
of  the  statute.  The  recognizance  must  be  entered  into 
before  the  clerk:  that  is.  the  parties  must  appear  before  that 
officer,  and  in  his  presence  sign  the  recognizance,  and  then 
it  must  be  approved  by  him  and  filed.  The  paper  before 
us  appears  to  have  been  signed  and  approved  on  different 
days,  clearly  repelling  all  presumption  that  the  principal 
and  sureties  appeared  before  the  clerk,  and  entered  into  it 
in  his  presence.  The  clerk  cannot  be  presumed  to  be 
acquainted  with  the  signatures  of  those  whose  namee 
appear  to  such  instrument,  and  hence  the  safety  ef  the 
party,  to  whom  such  obligationa  are  payable,  requa-ee  tkal 


r 


StrPBEMB    OOUBT   OASXS. 


m' 


Lewis  9.  If  all. 


fbe  BuretieB  shall  Biga  the  recognizance  in  the  presence  of 
the  clerk,  otherwise  the  door  is  opened  for  frand  to  thosa 
who  are  base  enongh  to  resort  to  forgery  for  the  purpose  of 
Buperseding  execution  upon  judgments  obtained  in  the  dis* 
trict  court.  It  is  plain,  we  think,  from  the  language  of  the 
statute,  that  the  legislature  never  intended  that  the  recogni- 
sance should  be  signed  out  of  doors,  and  then  brought 
before  the  clerk  for  his  approval.  It  is  inconsistent  with 
the  legal  signification  of  the  obligation,  that  it  should  be 
entered  into  in  any  other  manner  than  before  a  judicial 
officer.  A  recognizance  is  defined  to  be  an  acknowledg- 
ment, before  some  judicial  ofticer,  of  a  previous  indebted- 
ness. The  statute  has  so  far  changed  the  common  law  upon 
this  subject)  as  to  permit  it  to  be  entered  into  upon  a  piece 
of  paper,  as  is  evident  from  the  word  "filed,"  instead  of 
making  it  a  matter  of  record.  If  it  was  not  for  this  word  - 
^  filed,''  nothing  less  than  an  acknowledgment  of  indebted* 
ness,  with  the  usual  conditions  entered  of  record  before  a 
judicial  oflicer,  would  be  a  recognizance.  But  so  far  as  to 
permit  tlie  recognizance  to  be  written  out  and  signed  by 
the  parties,  and  filed  by  the  clerk,  we  are  permitted  by  the 
statute  to  depart  from  the  common  law,  but  no  farther. 
The  instrument  in  this  case,  is  in  no  sense  a  recognizance. 
The  date  of  its  execution  and  approval,  upon  different  days, 
is  not  the  only  evidence  against  it,  but  it  is  in  the  usual  • 
form  of  a  bond,  and  sealed  by  the  parties  making  it.  True, 
it  is  called  a  recognizance,  but  this  is  a  misnomer,  and  can- 
not make  it  anything  different  from  what  it  really  is.  In. 
various  decisions  made  by  this  court,  we  have  kept  up  the , 
distinction  between  bonds  and  recognizances,  and  one 
important  distinction  is  that  while  the  former  are,  and  muBt 
of  necessity  be,  under  seal,  the  latter  are  not  aud  need  not 
be  sealed  by  the  parties  making  them. 

As  the  instrument  in  this  case  is  not  a  recognizance,  it 
could  not  have  the  effect  of  a  judgment  confessed,  or  oper- . 
ate  as  a  lien  upon  the  property  of  those  who  signed  it,  and 
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hmee  the  party  had  no  right  to  sue  out  an  executknit  a»l 
tha- motion  to  quash  Bhonld  hare  baen  snatained. 

Judgment  rerened* 

J.  G.  SaUj  for  plaintiff  in  error. 

Z»  B.B$eve»j  for  defendants. 


Walkbb  v.  Stanwis  €i  al. 

Lend  was  sold  on  execution  in  July,  1844,  for  $31.43,  the  BinmiBt  ofclerk'p 
and  slieriff'sjees,  but  the  deed  was  not  executed  and  recorded  till  Kotcib* 
ber,  1848.  An  aliaa  execution  was  issued  on  the  same  jndfi^ment  In 
December,  1844,  and  yras  signed  bj  the  same  person,  as  clerk,  who 
1>ought  under  the  first  execution,  and  the  same  fee  bill  for  wLich  the  land 
was  first  bid  off  was  attached  to  and  claimed  under  the  alias  executinn. 
The  land  was  sold  under  the  alias  to  A.  in  February.  1845,  and  the  deed 
executed  to  him  in  Julj,  and  recorded  in  August,  1846.  It  was  prored 
that  the  plaintiff  said  soon  after  the  first  sale  that  he  should  abandon  the 
purchase.  Held  that  the  court  below  was  justified  in  charging  the  jury 
that  title  to  the  property  was  not  in  the  plaintiff. 

A  party  cannot  object  to  testimony  introduced  by  himselCi 

Ebbos  to  Zee  District  Court, 
Opinio7h  ly  Obeenb,  J.    An  action  of  right  by  J.  G. 
Walker  against  John  Stannis  and  Solomon  Booth.    Plea 
general  issue;  yerdict  and  judgment  for  the  defendants, 
rendered  in  November,  1849. 

On  the  trial  the  plaintiff  read  in  evidence  the  record  of 
a  judgment  in  partition,  showing  title,  to  the  premises  in 
dispute,  to  be  in  John  O'Roarke  and  Patrick  Walsh.  He 
also  read  a  judgment  rendered  in  Lee  district  court,  against 
said  O'Rourke,  in  favor  of  Wood  &  Abbott,  on  the  7th 
Oetober,^lS43|  for  the  sum  of  91,579.98|  and  an  ezecntioo 


r 


SUPRBKX  OOUBT  OiiSXS.  ^f 

Walkwr «.  Stonnit. 

dated  J!i]ie*14th^  1844,  uraed  on  said  judgment  By  tll» 
letam  it  appears  that  tbe  sheriff  sold  to  the  plaintiff  for  t&» 
aom  of  $21.48,  amount  of  cleric's  and  sheriff's  lees,  tRa 
undivided  half  of  share  thirtj-nine,  as  designated  in  the  par- 
tition of  the  Half  Breed  lands,  which  share  includes  the  lots 
in  controversj.  Under  this  sale  the  deed  was  not  execntad 
until  November  23, 1848,  and  filed  for  record  on  the  satna 
day. 

The  defendants  read  in  evidence  an  alias  execution  issued 
oil  the  same  judgment,  and  sigued  by  the  plaintiff,  aa 
deputy  clerk,  dated  December  4th,  1844.  To  this  execo* 
tion  was  attached  a  bill  of  the  same  clerk*s  and  sheriff^ 
fees,  for  which  the  land  was  bid  off  on  the  first  execution. 

The  land  was  sold  to  James  Abbott,  on  the  alias  execu- 
tion, for  1915,  on  the  8th  February,  1845.  The  sheriff's 
deed  was  executed  to  Abbott,  July  28, 1846,  and  filed  for 
record  on  tbe  5th  of  August,  ibllowing. 

After  the  defendants  closed  their  testimony,  the  plaintiff 
called  H.  T.  Beid,  Esq.,  as  a  witness,  and  he  stated  that  ha 
acted  as  attorney  in  obtaining  judgment  against  O'Bourke^ 
and  that  he  purchased  the  property  under  the  alias  execu- 
tion for  Wood  &  Abbott  On  cross-examination,  by  defend- 
ant's counsel,  he  further  stated,  that  immediately  after  tha 
purchase  under  the  first  execution,  the  plaintiff  told  him 
that  he  should  abandon  his  purchase  and  would  not  take  a 
deed. 

At  the  request  of  defendant's  counsel,  the  court  instructed 
the  jury  that  the  evidence  offered  in  the  case  showed  thai 
title  was  not  in  the  plaintiff  at  the  commencement  of  this 
suit 

This  instruction  {cnm  the  principal  objection  urged  to 
the  proceedings  below. 

The  plaintiff  claims  that  Beid's  testimony  was  improp- 
erly admitted.  But  plaintiff  cannot,  with  propriety,  object 
to  testimony  which  he  himself  introduced.  He  wished  to 
ihow  that  Beid  was  the  attorney  of  Wood  &  Abbott,  and 
c* 


4iS  BURLINGTOy,    MAT,    1859. 

Walker  v.  Stannis. 

tberebj  had  notice  of  the  first  ezecation  sale.  The  defend* 
•nts  clearly  had  a  right  to  elicite  all  he  knew  upon  thai 
.subject  bj  a  cross-examination,  oa  which  it  appears  that  he 
had  notice  of  plaintiff's  intention  to  abandon  the  purchase 
and  not  take  a  deed.  The  testimony  of  a  witness  cannot 
be  exckided  merely  because  he  does  not  meet  Ike  expecta^ 
tkws  of  the  party  who  had  him  sworn. 

There  is  no  evidence  tending  to  show  that  Abbott  had 
actual  or  even  constructive  notice  of  any  prior  sale;  no  part 
of  the  judgment,  in  favor  of  Wood  &  Abbott,  had  been 
satisfied,  no  satisfaction  was  entered  even  for  the  clerk^a 
aad  sheriff's  fees,  as  they  were  claimed  by  the  plaintHf  him* 
self,  as  deputy  clerk,  in  issuing  the  second  executicmv  Tlie 
consideration  money  had  not  been  paid,  nor  had  the  sher- 
iff's deed  been  executed  to  the  plaintiff  at  the  time  Abbott 
purchased.  All  the  circumstances  conduced  to  show  that 
if  there  was  a  purchase  under  the  first  execution,  it  had 
been  entirely  abandoned  by  the  plaintiff'.  If,  then,  Wood 
<fc  Abbott  had  notice  of  the  first  sale  through  their  attor- 
ney, Eeid,  they  were,  through  the  same  medium,  equally 
notified  of  its  abandonme»tr 

Abbott's  title  was  perfected-,  and  his  deed  duly  recorded 
naore  than  two  years  before  the  plaintiff  obtained  a  deed 
from  the  sheriff.  Abbott  acquired  a  pei*fect  legal  title 
while  plaintiff  was  sleeping  on  his  assumed  rights,  and  long 
before  he  made  any  effort  to  establish  any  tide  in  himself. 

In  Hopping  v.  Bumam^  2  G.  Greene,  39,  we  decided 
that  a  deed  for  land,  which  is  first  filed  lor  record,  will  pre- 
rail  over  a  prior  executed  deed  without  actual  notice..  But 
in  this  case  Abbott's  deed  was  not  only  first  recorded,  but  it 
was  first  executed,  and  it  is  not  pretended  that  he  had 
actual  notice  of  the  first  execution  sale^  and  hence  with 
miKrh  more  reason  should  his  deed  prevail  over  the  plain- 
tiff's. 

We  conclude,  then,  that  upon  the  face  ef  the  deeds,  and 
the  dates  of  the  recording,  and  independent  of  Reid'a  testt** 
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moDj,  the  court  did  not  err  in  deciding  that  the  title  wa» 
<mt  of  the  plaintiff 

Judgment  affirmed. 

'  Beeves  dk  jUdXer^  lor  plaintiff  m  error 

2>.  Rorer  and  JK  T.  Reidy  for  defendiant. 


PowELir  et  at.  V.  Spaulding  et  aL 

Wkere  there  is  unity  of  interest,  as  to  the  oliject  to  be  Attained  by  a  biJi  iv 
equity,  tbo  parties  seeking  redress  may  join  in  the  snme  coinpl^nt. 

Where  the  land  of  an  intestate  is  in  charge  of  an  administmtor,  he  may  B« 
made  a  joint  party  to  a  bill  in  chancery  in  relation>to  tl\at  Ibnd,  the  same- 
as  the  real  party  in  interest 

A  bill  is  not  niultifarious  where  all  the  parties  are  interested  in  the  sams 
claim  of  right,  and  where  the  relief  sought  is  of  Uic  s&me  general  char<^ 
acter. 

Where  the  exhibits  referred  to  in  a  bill  are  matters  of  public  record,  they 
need  not  be  filed  in^coift. 

A  bill  has  equity,  which  seeks  to  set  aside  a  judgment  of  partition  on  the 
ground  of  fraud,  and  alleges  the  fraud  generally ;  and  also  specially 
charges  the  facts  and  circumstances  of  fraud,  under  which  the  complain^ 
ants-  were  wronged^  by  l!he  con  federation  of  the-  parties,  their  agents  and* 
attorneys,  and  where  Chose  fasts  and  cirsnmstances  shew  not  only  actaalr 
but  constructive  fraud. 

If  any  of  the  charges  of  fraud  in  a  bill  would  be  good  at  law,  and  such  a» 
would?  justify  relief  or  discovery,  a  dtfmurrcr  to  the  wh-^le  bill  cannot  bo 
aastained. 

Where  »  biU  charges  that  conning,  deception,  falsohoocT  and  artifice  wer* 
used  to  circumvent,  cheat  and  defraud  complainants  of  their  rights,  in  a 
judgment  of  partition,  and  charges  that  defendants  practiced  fraud  and 
imposititnn  upon  the  the  court  to  procure  such  judgment,  and  where  the 
charges  indicate  actual  fraud  in  the  judgment,  a  demurrer  to  the  bill 
should  not  bo  sustained. 

Where  aa  attorney  confesses  judgment  against  a  party,  without  authority^ 
the  party  injured  is  entitled  to  relief  in  equity  on  the  ground  of  fraud. 
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Appeal  from,  Lee  District  CaurL 
Opiniom  hy  Wiluams,  0.  J.    Peter  Powell  and  others^ 
heirs,  &c^  by  their  next  friend,  Joseph  Webster,  filed  theb 
bill  to  October  term,  1847,  against  Josiah  Spanlding  and 
cithers,  in  the  district  court  of  Lee  county.    The  bill  sda 
forth  theceveral  interests  of  the  complainants,  alleging  thai 
€hey  are  seized  in  fee  as  tenants  in  common,  with  a  nam- 
ber  of  other  persons  mentioned  in  the  bill,  as  far  as  known 
of  all  that  tract  of  land  known  as,  and  commonly  called, 
*  the  Sac  and  Fox  Half  Breed  Reservation,"  situate  in  said 
county  of  Lee,  lying  immediately  between  the  Mississippi 
and  Des  Moines  rivers,  and  bounded  on  the  north  by  a  Una 
commencing  at  the  north-west  corner  of  the  state  of  Mis- 
souri, and  running  east  to  the  Mississippi  river.    That  by 
virtue  of  a  treaty  entered  into  August  the  4tb,   1824| 
between  the  United  States  and  the  Sac  and  Fox  Lidians, 
iaid  tract  of  land  was  given  to,  and  reserved  for  the  use  of 
the  Half  Breeds  of  the  said  Indians,  who  were  to  hold  the 
tame,  and  occupy  it,  subject  to  the  same  limitations  and 
rvistrictions  by  which  Indian  lands  were  in  general  held; 
that  by  an  act  of  congress,  approved  June  30th,  1834,  the 
reversionary  interest  of  the  United  States,  in  said  land, 
was  relinquished  to,  and  became  vested    in  said  Half 
Breeds,  with  the  right  to  dispose  of  the  same  by  sale, 
devise  or  descent,  according  to  the  laws  of  the  state  of  Mis- 
aiouri.    The  bill  also  shows  that  Peter  Powell,  and  the 
other  complainants,  at  the  time  of  the  making  of  the  par- 
tition of  said  Half  Breed  lands  and  the  rendition  of  the 
judgment  thereon,  as  well  as  before  that  time,  were  the 
ownei*s  in  fee  of  shares,  or  parts  of  shares,  in  said  landp, 
by  purchase  from  the  Half  Breed  Indians,  which  titles  am 
•6t  forth  particularly  with  the  names  of  the  grantors,  \\m 
dates  of  the  conveyances,  and  the  Half  Breed  Indians  fixyn 
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*^om  the  seyeral  titles  were  derived;  that  the  several 
deeds  of  conveyance,  at  the  time  of  their  several  dates,  or 
about  the  same,  were  duly  recorded,  except  the  deed  from 
Samuel  Brierl  j  to  Asa  Grnell  and  Sobert  Gruell,  remained 

^tmrecorded.    The  truth  of  the  facts  alleged  is  averred,  and 
hj  reason  thereof,  the  several  plaintiffi  claim  legal  and 
equitable  right  to  the  portions  of  said  land,  as  stated  bj 
them  respectively.    After  thus  stating  their  several  inter* 
ests  in  the  land,  they  proceed  to  charge  that  Josiah  Spauld- 
ing,  and  others  named  in  the  bill  as  defendants,  on  the  14th 
of  April,  1840,  by  and  in  the  name  of  '*  Reid  &  Johnston," 
filed  in  the  clerk's  office  of  the  district  court,  in  and  for  the 
county  of  Lee,  a  petition,  wherein  they  represent  themselves 
as  l^ing  seized  in  the  aggregate  in  fee  simple  of  23  i  full 
shares  in  the  reservation  or  tract  of  land  aforesaid;  together 
with  51S5  undivided  acres  of  said  tract,  and  one  full  share 
and  one-sixth  of  a  share  in  Keokuk,  a  village  situate  on 
said  tract    It  is  also  represented  in  said  petition  for  parti- 
tion,  for  that  Euphrosine  Autaya,  and  others  named  therein^ 
and  also  other  persons,  whose  names  and  residences  were 
unknown  to  petitioners,  were  tenants  in  common  with  them 
in  the  said  reserved  tract  of  land.    The  petition  conclude 
with  a  prayer  for  the  partition  or  sale  of  the  land,  as 
justice  or  equity  might  require;    that  said  petition  for 
partition  was  filed  in  the  district  court  of  Lee  county,  on 
tlie  4th  day  of  April,  1840,  and  a  summons  issued  in  behalf 
of  said  Spaulding  and  others,  complainants,  against  said 
Antaya,  and  others,  defendants,  as  named  in  said  petition, 
requiring  them  to  appear  before  said  court  on  the  4th  Mon- 
day of  April,  ensuing  the  date  of  the  summons,  to  answer 
the  petition,  which  summons  was  returned  into  the  office  of 
the  clerk  on  or  about  the  16th  of  April,  1840,  with  the  cer- 
tificate that  the  defendant  had  not  been  found.    Thereupon, 
ft  continuance,  with  an  order  of  publication,  was  entered  on 
the  motion  of  the  attorneys  of  complainants,  and  notice  of 
the  proceeding  publbhed  in  the  newspapers  of  Burlington, 
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ia  Des  Moines  county,  requiring  the  defendants,  Anta7l^' 
and  others,  as  well  as  all  persons  interested,  to  appear  and 
answer  the  said  petition  in  said  district  court,  on  the  &fft 
Monday  of  October,  1840.;  that  it  did  not  appear  that  thcM 
was  anj  publication  of  the  notice  in  the  county  of  Lee.  . 

At  April  term  of  the  court,  1841,  several  peraons,  who 
}iad  not  been  made  parties  to  the  procee(iing  in  partitioo, 
appeared  and  were  admitted  as  defondants  to  the  bill,  and 
£led  their  answers.  On  the  8th  day  of  May,  1841,  beii^ 
April  term  of  said  court,  adecree— or  judgment,  as  termed 
.by  the  statute — was  entered  ou  the  record  of  tlie  court,  fpr 
the  partition  of  the  land,  wherein,  among  oth^  matters,  tba 
following  appeal's  as  apart  of  the  decree: 

"  The  said  defendants  having  appeared  by  flxeir  counsel 
respectively,  and  filed  their  answers  to  the  petition  and 
•tated  and  produced  their  respective  claims,  and  exhibited 
their  proofs  of  title,  and  in  some  cases  the  original  convey- 
jances,  in  otliers  authentic  copies  of  conveyances  by  which 
.the  same  are  held,  and  their  said  respectiye  claims,  and 
thoseof  the  petitioners  by  their. counsels  respectively  being 
by  consent  submitted  to  the  .court  for  adjudication,  and  par* 
,tition  according  to  Jaw;  and  the  court  being  satisfied  by 
fiufiicient  proof  that  the  publicatioji  required  by  an  act 
entitled,  'An  act  to  provide  for  the  partition  of  real 
jproperty,'  has  been  duly  made ;  and  no  other  person  known 
or  imknown  having  appeared,  and  ,ansAvered,  the  said 
j)etition,  or  produced,  or  made  any  claim  or  other  objection 
to  said  partition ;  and  the  claims  of  the  said  parties  now 
before  the  court,  petitioners  and  defendants,  and  their 
respective  proofs  and  conveyances  being  by  tlie  court 
.'heard  and  considered,  it  is  therefore  by  the  consideration 
:of  the  court,  and  with  the  consent  of  said  parties,  this  8th 
day  of  May,  1811,  ordered  and  adjudged  that  the  claims 
.and  rights  of  said  parties  rcsi^ecLivcIy  to  the  undivided 
portion  of  the  land  mentioned  and  described  in  the  said 
petition,   amount  in  the   v.'hole  to  the  number  of  qua 
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^ndsed  and  one  equal  portions.''  The  bill  then  proceeds 
jnd  Bets  forth  the  names  of  these  persons,  parties  to  tl)# 
proceeding  in  partition,  to  whom  the  land  was  apportioned 
by  the  decree,  and  the  portions  set  off  to  each.  After  con- 
tfirmiog  the  apportionment  as  made,  it  vfiSis  further  ordered 
And.adju(]ged  ^'  that  all  other  persons,  whatever,  should  be 
thereafter  barred  and  precluded  from  any  title  or  clai/n 
in  said  lands." 

Commissioners  were  appointed  to  divide  the  lands  in 
(Compliance  with  the  decree  of  the  court,  and  make  report 
of  their  acts  for  confirmation.  At  a  subsequent  term,  on 
.the  6th  day  of  Octoi)er,  1841,  the  commissioners  made  their 
leport,  which  was  confirmed.  At  the  same  time,  a  mistake 
baving  been  discovered  as  to  the  number  of  shares  into 
\whicH  the  land  had  by  the  court  been  divided,  a  correction 
was  made  so  as  to  decree  that  instead  of  one  hundred  and 
one,  the  number  should  be  one  hundred  and  two  shares 
and  one  third  of  a«hare. 

The  bill  then  prays  that  the  decree  or  judgment  .of  the 
court  together  with  .the  agreements,  doings,  &c.,  of  the 
parties  in  relation  thereto,  and  #11  proceedings  thereon, 
^Vxnay  be  taken  and  cca^ldered  as  a  part  of  this  bill."  Jt 
then  .charges  that  '^  the  ^aid  proceedings  ai^d  decree 
.hereinbefore  set  forth  by  your  orators,  &c.,  are  so  tainted 
with  fraud,  irregularity,  injustice  p,nd  oppression  as  to 
render  the  same  void,  and  of  no  force  and  effect,  either  in 
iaw  or  in  equity."  In  support  o.f  this  allegation  of  "  fraud, 
irregularity,  injustice  and  oppressiqn,"  twenty-jiine  specifi- 
cations of  facts  and  circumstances  are  made.  It  is  also 
.cliarged  that  certain  lands  lying  north  of  said  Half  Breed 
reservation,  as  the  boundaries  of  said  reservation  were  fixed 
by  the  treaty  of  1824,  and  were,  by  the  decree,  given  to 
the  parties  admitted  to  the  benefit  thereof,  whereas  said 
last  mentioned  land  by  an  act  of  congress,  approved  June 
1  >tli,  1844,  had  been  by  the  force  and  efiect  of  said  act  added 
to  said  Xlalf  Breed  reservation  as  new  territory ;  and  by 
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Itkclading  said  land  in  the  decree,  the  court  acted  widioQt 
lurisdiction  thereof,  and  the  same  operated  as  a  fraud  upon 
the  rights  of  the  orators,  &c.;  that  for  this  the  decree  is 
▼oid. 

The  bill  then  proceeds  with  a  statement  that  Isaac  Gal- 
land  and  others  have  claims  of  interest  in  the  land  whieb 
were  not  included  in  the  partition  as  made,  and  prays  that 
they  may  be  made  parties  defendant  to  this  proceeding,  is 
their  Interests  are  liable  to  be  affected  thereby.  It  also 
avers  that  most  of  tlie  last  named  defendants  to  this  bill 
reside  in  Lee  county,  *and  some  of  them,  on  the  aforesaid 
Half  Breed  reservation  or  tract  of  land,  farming  and  culti- 
vating the  same,  whose  claims  and  interests  were  known 
to  the  parties  in  said  decree  for  partition  at  the  date  of  the 
rendition  of  the  same,  yet  their  rights  were  not  recognized, 
nor  were  their  shares  admitted  in  said  decree.  That 
several  of  the  last  named  defendants  having  received 
notice  of  the  pendency  of  said  suit  for  partition,  attended 
said  April  Tenn,  1841,  of  said  district  court,  for  the  purpose 
of  filing  their  respective  answers  in  said  suit,  but  were  pre- 
vented from  doing  so,  by  being  imposed  upon,  and  misled 
by  the  false  and  fraudulent  representations  of  the  said 
parties  in  said  decree,  their  agents  and  attorneys,  or  some 
of  them,  who  falsely  and  fraudulently  told  them  that  no 
proceedings  would  be  had  in  said  suit  at  the  said  April 
term  of  said  court,  1841." 

The  bill  concludes  as  follows :  "  Nevertheless,  so  it  ia 
that  said  defendant  to  this  bill  who  were  admitted  and 
had  interests  given  them  in  said  decrees  of  partition  and 
confirmation,  well  knowing  the  premises  aforesaid,  but  con- 
federating and  contriving  how  to  injure,  harrass  and 
oppress  your  orators,  &c.,  in  the  premises,  and  wholly  to 
impoverish  and  ruin  them,  now  pretend  that  the  rights  of 
your  orators  and  oratrixes  as  tenants  in  common,  or  as 
owning  any  interests  whatever  in  said  lands,  are  barred 
and  precluded  forever  by  the  decrees  aforesaid ; "  and  that 
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•  said  defendants  in  the  furtherance  of  their  said  fraudulent 
designs  against  your  orators  and  oratrixes,  also  threaten 
to  commence  action  at  law  against  sucli  of  your  orators^ 
&c.,  as  reside  on  said  tract  of  land,  for  the  purpose  of 
turning  them  out  of  the  possession  and  enjoyment  of  their 
eaid  homes,  all  of  which  is  contrary  to  equity,  &c. 

The  prayer  is  that  as  the  petitioners  are  without  remedy 
at  law,  that  the  decrees  so  obtained  and  made  may  be  de- 
clared fraudulent  and  void,  that  it  be  held  for  nought, 
that  the  rights  and  interests  of  the  petitioners  may  be 
secured  to  them,  as  though  no  such  decrees  of  partition 
and  confirmation  had  ever  been  made.  The  usual  and 
general  prayer  for  relief  is  added. 

The  first  special  allegation  of  fraud  is  that  the  full  in- 
terest of  Isadore  Antaya,  a  Half  Breed  of  the  Sac  and  Fox 
Indians,  was  admitted,  allowed  and  given,  by  said  decree  of 
partition,  to  Patrick  Walsh  and  Etienue  Provost,  notwith- 
standing said  Walsh  and  Provost,  and  all  the  other  parties 
in  said  decree,  and  their  counsel,  well  knew  that  the  date  of 
the  deed  and  purchase  of  said  Antaya,  under  which  said 
Walsh  and  Provost  claimed  said  interest,  was  long  subse- 
quent in  date  of  execution  and  delivery,  and  of  the  record- 
ing of  the  deed  from  said  Antaya  to  said  DufKeld  and 
Morrison,  under  which  your  orators  and  oratrixes,  James, 
Mary,  Ann,  Sarah,  Virginia  and  Philena  Camj)bell,  derived 
a  portion  of  their  interests  in  said  land  as  is  hereinbefore 
get  forth. 

Secondly.  It  is  specially  charged  that  two-thirds  of  the 
interest  of  Lizette  Gerard,  a  Half  Breed  of  the  Sac  and  Fox 
Indians,  is  given  by  the  decree  to  Greene  Erskine,  under  a 
purchase  from  said  Gerard,  which  was  made  long  subse- 
quent to  the  purchase  of  William  C  Duffield  and  one  Oul 
bertson  from  said  Gerard,  under  which  said  orators  ana 
oratrixes,  James,  Mary,  Ann,  Sarah,  Virginia  and  Philena 
Campbell  derive  a  portion  of  their  interest  in  said  land,  as 
hereinbefore  set  forth. 
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Thirdly.  That  one-qnarter  of  the  share  of  Mavr  St 
Ainont,  a  Half  Breed  of  the  Sac  and  Fox  Indians,  as  here- 
inbefore set  forth,  is  admitted  and  given  in  said  decree  to 
William  Overall,  while  the  right  of  your  orator,  James 
May,  to  one-half  of  said  share,  as  is  hereinbefore  shown,  is 
not  allowed,  but  is,  in  the  language  of  said  decree,  ^^  barred 
and  precluded  forever."  ^ 

Fourth.  That  the  interest  of  Thercse  St.  Andre,  a  Half 
Breed  of  the  Sac  and  Fox  Indians,  as  hereinbefore  stated, 
is  the  same  interest  under  claim  of  which  James  L.  Burtis, 
in  his  answer  in  the  suit  foi*  partition,  as  aforesaid,  derived 
his  title,  and  was  under  such  claim  and  title  derived  aad 
given  in  the  said  decree  one  full  share;  whereas,  your  orator, 
James  McMurray,  who  had  a  deed  for  a  portion  of  the 
same  share  prior  in  legal  and  equitable  right  to  that  of  the 
said  Burtis — which  was  well  known  to  said  Burtis  and  tbo 
other  parties  in  said  decree — is  nevertheless  not  mentioned 
in  said  decree,  nor  are  his  rights  reserved. 

Fifth.  That  said  decree  gives  to  John  Wright  one-<juar- 
tcr  of  a  share  which  he  claims  to  derive,  by  purchase,  from 
one  Isaac  H,  Campbell,  who  purchased  of  Charles  Menard 
and  Francois,  his  wife,  said  Francois  being  a  Half  Breed  of 
tlie  Sac  and  Fox  Indians,  as  before  mentioned,  whilst  the 
interest  of  your  orators  and  oratrixes,  the  heirs  of  Abner 
Chaifaut,  deceased,  who  own  one  undivided  one-fourth  of 
the  same  share,  as  before  mentioned,  is  not  reco:^ii  zed  nor 
allowed  in  said  decree,  to  any  or  either  of  the  persons  in 
whose  hands  said  interest  was  vested,  at  the  date  of  the  said 
decree 

Sixth.  That  at  the  time  of  the  filing  of  the  petition  for 
partition,  as  aforesaid,  your  orators,  Asa  and  Robert  Gru* 
ell,  Luther  Barljer  and  the  heirs  of  Reuben  S.  Campbell^ 
deceased,  as  aforesaid,  were  all  living  in  said  county  oi*  Lee, 
.  and  on  said  Half  Breed  tract.  That  said  Asa  and  Robert 
Grudl  and  LutJier  Barber  had  erected  dwellings  in  which 
they  resided,  and  made  other  and  valuable  iiuprovementa 
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on  said  lands,  at  and  before  the  commencement  of  the  suit 
for  partition,  as  aforesaid,  nnder  the  expectation  and  belief 
that  the  notoriety  of  their  respective  interests  and  posses- 
sions, would  protect  at  all  times*  against  the  intrigues  and 
machinations  of  speculators,  and  it  is  especially  charged 
that  the  share  and  possessing  rights  of  said  Aea  and  Robert 
Grnell,  Luther  Barber,  and  the  heirs  of  said  lieu  ben  S.  Camp- 
bell, deceased,  were  well  known  to  said  Edward  Johnston 
at  the  time  of  verifying  and  filing  in  said  conrt  said  peti- 
tion for  partition.  Yet  were  not  the  said  Asa  and  Eobert 
Gruell,  Luther  Barber,  and  the  heirs  of  Reuben  S.  Camp- 
bell, deceased,  named  in  said  petition,  nor  were  their  rights 
regarded  in  the  rendition  of  said  decree  of  partition. 

Seventh.  That  your  orator,  James  May,  at  the  time  of 
the  rendition  of  the  decree  of  partition  and  confirmation, 
resided  in  Pennsylvania,  where  he  still  resides;  that  it  was 
not  until  within  tlie  course  of  the  year  1845,  that  he  was 
informed  of  the  proceedings  in  partition  in  reference  to  said 
lands,  as  aforesaid;  that  at  the  time  of  the  making  of  said 
decree,  and  previously,  said  May  had  a  portion  of  said  land 
immediately  adjoining  Keokuk  under  cultivation,  with  a 
dwelling  house  and  other  valuable  improvements  thereon, 
whicli  was  well  known  to  the  parties  in  said  petition,  or 
some  of  them.  That  Mary  St  Amont,  a  Half  Breed  of  the 
Sac  and  Fox  Indians,  as  hereinbefore  shown,  and  generally 
known  to  be  such,  as  well  to  the  said  Edward  Johnson,  as  to 
the  community  generally,  and  under  whom  said  May 
derives  his  said  half  share  or  interest  in  said  lands,  resided 
on  said  lands  at,  and  long  before  the  rendition  of  said 
decree  of  partition,  which,  with  the  consideration  that  his 
deed  from  said  Mary  St.  Amont  was  recorded  in  the  county 
of  Lee,  before  the  commencement  of  said  suit  for  partition, 
induced  said  May  to  believe  that  nothing  would  be  done  in 
rcforenco  to  said  lands  afiecting  his  interests,  unless  he 
were  first  notified  thcrccf,  or  if  anything  were  done,  tliat 
his  interest  would  ba  rcjo^^isjd  and  prjte'jtod. 
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Eighth.  That  your  orator,  Peter  Powell,  at  and  prior  ta 
the  time  of  the  rendition  of  the  decree  of  partition,  resided 
in  the  city  of  St.  Louis,  in  the  State  of  Missouri,  but  had 
no  information  of  the  pendency  of  said  suit  for  the  parti- 
tion of  the  said  tract  of  land,  although  a  large  number  of 
those  who  have  interests  given  to  them  in  said  decree,  are 
his  immediate  neighbors,  with  many  of  whom  he  waSy 
whilst  the  said  suit  for  partition  was  in  progress,  in  dailj 
intercourse,  and  all  or  most  of  whom  knew  that  he  had  a 
good  interest  and  title  in  the  said  reservation  or  tract  of 
land. 

Ninth.  That  your  orators  and  oratrixes,  Dennis,  Adeline 
and  Joseph  DcLaime,  at  the  time  of  the  rendition  of  said 
decree  of  partition,  and  long  before,  resided  in  the  state  of 
Illinois,  about  ten  miles  from  St.  Louis,  and  that  the  facts 
of  their  infancy,  at  the  time  of  the  rendition  of  said  decree 
of  partition,  as  well  as  their  valid  and  subsisting  interests 
in  said  lands,  as  hereinbefore  shown,  was  then  known  to  all 
or  most  of  the  parties  admitted  in  said  decree,  their  agents 
and  counsel;  yet  said  parties  did  not  regard  the  rights  and 
interests  of  said  Dennis,  Adeline  and  Joseph,  as  aforesaid; 
but  by  their  covinous  and  deceitful  practices  misled  said 
court  to  decree  that  their  rights  and  interests  should  be 
barred  and  precluded  forever. 

Tenth.  That  a  large  majority  of  the  shares  and  interests^ 
in  quantity  and  value,  which  were  decreed  and  admitted 
in  said  decrees  for  partition  and  confirmation,  were  spuri- 
ous, fictitious  and  fraudulent,  and  which  facts  were  well 
known  to  the  parties  in  said  decrees  for  partition  and  con 
firmation,  their  agents  and  attorney  at  and  before  the  tinu 
of  rendition  and  recording  of  said  decrees.  And  your  bra 
tors,  &c.,  further  represent,  and  so  allege  the  fact  to  be, 
tliat  it  was  notoriously  understood  at,  and  long  before  th* 
date  of  said  decrees,  that  there  were  not  in  the  agpregat- 
over  fifty  full  Half  Trecds  which  were  intercetcd  in  sci- 
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reserv^atioQ  or  tract  of  land,  and  entitled  to  be  admitted  in 
a  decree  for  the  partition  thereof. 

Eleventh.  That  the  rendition  of  said  decree  of  partition, 
in  which  so  many  and  fraudulent  iiiterc-.^ts  were  admitted, 

'  as  aforesaid,  was  the  result  of  a  fraudulent  and  covin  one 
^combination  of  the  parties  in  said  decree,  their  agents  and 
attorneys,  who  fraudulently  and  chindcstinely  assemb^d 
together  in  the  tavern  house  of  one  William  Wilson,  in 
Fort  Madison,  on  the  6th,  7th  and  Stli  days  of  May,  1841, 
and  then  and  there  mutually  and  fraud  ul^^ntly  agreed  that 
fiaid  Half  Breed  tract  or  reservation,  should,  without  regard 
to  the  rights  of  your  orators,  and  of  the  other  persons  here- 
inbefore mentioned,  who  were  unrjprcsented  in  said  fraud- 
ulent proceedings,  be  divided  and  partitioned  among  them- 
selves, in  the  aggregate  amount  of  one  hundred  and  one 
equal  shares.  That  the  parties  in  said  decree,  their  agenta 
and  attorneys,  in  furtherance  of  their  said  fraudulent  intent 
and  designs,  also  agreed  on  the  number  of  shares  and  por* 
tions  of  interests  which  should  be  decreed  and  given  to  the 
several  persons  and  parties  interested  in,  and  consenting 
to  said  fraudalent  arrangement;  that  said  parties,  in  said 
decree,  thdr  agents  and  attorneys,  while  they  were  so 

•  fraudulently  and  clandestinely  assembled,  as  aforesaid,  and 
In  furtherance  of  their  said  fraudulent  intent  and  designs, 
prepared  a  4raffc  of  the  form  of  the  decree  of  partition, 
which  they  designed  to  have  allowed  by  said  court,  in  ref- 
erence to  said  lands,  and  appeared  in  court  on  the  day  of 
the  date  of  the  rendition  of  said  decree  of  partition,  being 
the  8th  day  of  May,  1841,  at  or  about  the  hour  of  midnight, 
and  then  and  there  informed  said  court  that  the  parties 
then  before  the  said  court,  eitlier  in  person  or  by  their 
agents  .or  attorneys,  were  the  only  persons  whatsoever, 
which  had,  to  their  knowledge  and  belief,  any  share,  shares, 
portions  of  shares,  or  other  interest  in  said  tract  of  land; 
whereby  said  court,  being  misled  through  the  fraudulent 
and  false  representations  of  said  parties,  and  supposing 
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said  parties  were  acting  in  good  faith,  and  not  frandnlentlj, 
falsely  and  covinously,  as  is  hereinbefore  shown,  did  allow 
and  order  said  decree  for  partition  to  be  entered  on  the 
records  of  said  conrt  without  any  examination  whatever, 
of  the  rights  of  said  parties  or  their  evidences  of  title,  as 
in  said  decree  of  partition  so  prcj)ared  by  the  said  parties 
therein,  as  aforesaid,  is  falsely  set  forth,  and  so  your  ora- 
tors, &c.,  charge  that  said  court,  being  so  misled  and 
imposed  npon  by  said  parties,  their  agents  and  counsel  in 
said  decree,  did  not  hear,  consider  and  adjudicate  upon  the 
respective  prooft,  claims  and  conveyances  of  said  parties, 
as  in  said  decree  is  fnuidiilently  and  falsely  set  forth^ 

Twelfth.  That  as  further  evidence  of  the  fraud  and  con- 
fedcracy  of  said  parties  in  said  decree  of  partition,  your 
orators,  &c.,  show  that  lleid  and  Johnston,  attorneys  for 
the  complainants  in  said  suit  ior  partition,  also  appeared  at 
the  time  of  the  rendition  of  said  decree,  as  attomej-s  and 
agents  for  a  large  number  of  those  who  came  in  as  defend- 
ants in  said  decree,  as  well  as  for  the  complainants. 

Thirteenth.  That  the  petition  tiled  by  said  Spaulding  and 
others,  as  aforesaid,  was  not  verified  by  the  affidavit  of 
any  or  either  of  the  complainants  therein,  as  the  statute,  in 
such  case  provided,  contemplates  and  requires,  and  is 
therefore  fniudulent,  as  regards  the  rights  of  your  orators, 
and  did  not  give  said  court  authority  to  act  in  the  premises. 

Fourteenth.  That  the  statement  in  said  petition,  tliat  the 
petitioners  therein  mentioned  did  not  know  the  names  or 
places  of  residence  of  such  others  as  were  interested  in  said 
lands,  but  who  were  not  named  in  said  petition  in  connect- 
ion with  the  defendants  therein  named,  is  untrue,  and  your 
orators,  &c.,  charge  especially  that  said  petitioners,  or  most 
of  them,  together  with  the  said  attorney,  Edward  Johnston^ 
who  swore  to  the  truth  of  said  petition,  as  hereinbefore 
shown,  did  know  of  the  names  and  places  of  residence  of 
your  said  orators  and  oratrixcs,   and  of  tlic  respective 
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interests,  or  of  the  names  of  those  under  whom  several  of 
Tonr  orators,  &c.,  daim  as  aforesaid. 

Fifteenth.  There  was  frand  in  admitting,  in  said  petition 
and  said  decree  of  partition,  that  Enphrosine  Antaya  was 
4  Half  Breed  of  the  Sac  and  Fox  Indians,  and  entitled  to 
a  full  share  in  said  lands,  and  yet  taking  advantage  of  said 
Enphrosine  Antaya's  absence  from  said  court,  by  refusing 
and  barring  her  of  her  said  right,  unless  she  should  atl;er- 
wards  come  in  and  prove  said  right  by  competent  testi- 
mony, 

Sixteentib.  That  the  said  parties  in  said  decree  acted 
fraudulently  in  reserving  to  themselves  the  interest  of 
Enphrosine  Antaya,  and  in  not  leaving  her  share  to  her 
sole  disposal,  as  the  statute,  in  the  case  of  absent  defend- 
ants and  owners  in  cases  of  partition,  contemplates  and 
requires. 

Seventeenth.  There  was  fraud  in  said  decree  in  not  par- 
titioning and  dividing  that  portion  of  land  lying  immedi- 
ately at  the  head  of  the  rapids  of  the  Mississippi,  and 
included  in  the  patent  of  said  Thomas  Eeddick,  and  yet 
declaring  that  all  persons,  not  parties  to  said  decree,  should 
be  barred  and  precluded  from  any  right  or  interest  in  said 
undivided  premises. 

Eighteenth.  There  was  fraud  and  irregularity  committed 
by  the  parties  in  said  decree  of  partition,  in  not  having  a 
guardian  adlitem aj^pointed  for  the  security  and  protection 
q£  the  rights  of  those  of  your  orators,  &c.,  :n  said  premises, 
m'ho  were  infants  at  the  time  of  the  rendition  of  said  decree. 

Nineteenth.  That  many  of  the  parties  to  said  decree 
appeared  as  defendants,  under  the  petition  of  said  Spaul- 
ding  and  others,  without  there  being  any  amended  or  snp- 
plimentai  petition  in  the  premises,  as  is  hereinbefore  more 
particularly  shown. 

•   Twentieth.  There  was  fraud  in  not  making  such  of  your 
orators,  &c.,  as  resided  on  the  Half  Breed  tract  of  land, 
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jmrties  to  said  petition,  and  in  not  noticing  or  preserrisg: 
their  rights  in  the  decree  of  partition. 

Tirentj-first  There  was  fraud  in  not  making  snch  of  your 
orators,  &c.,  defendants  to  said  petition  of  said  Spanlding 
and  others,  and  in  not  regarding  their  rights  as  owners  of 
undivided  interests  in  said  lands  in  said  decree  of  parti- 
tion^ whose  deeds  were  recorded  in  said  counties  of  Lea 
and  Des  Moines. 

Twenty-second.  There  was  fraud  in  the  rendition  of  said 
decree  of  partition,  in  admitting  and  allowing  portions  of 
shares,  and  not  reserving  the  balance  of  said  shares  for 
your  orators  who  owned  them,  as  is  hereinbefore  shown,  or 
leaving  the  parts  undisposed  o^  as  in  common  for  unknown 
owners. 

Twenty-third.  There  was  fraud  in  your  orators,  ic,  not 
being  made  defendants  in  said  suit  for  partition,  their  inter* 
ests  being  known  to  the  complainants  in  said  partition,  and 
and  to  all,  or  most  of  the  parties,  admitted  in  said  decree  of 
partition. 

Twenty-fourth.  That  the  quarter  of  a  share  admitted  in 
said  decree  to  said  John  Wright,  and  the  full  share  admit- 
ted  in  said  decree  to  Elizabeth  De  Louis,  formerly  Eliza- 
beth Hunt,  was  admitted  therein  without  their  knowledge 
or  consent;  and  that  they  did  not  employ  said  Beid  and 
Johnston,  as  is  falsely  set  forth  on  the  record,  to  appear  in 
court  for  them,  or  for  either  of  them,  as  their  respective 
attorneys  for  the  support  of  their  several  rights;  but  that 
said  Beid  and  Johnston,  of  their  own  accord,  and  by  and 
with  the  consent  and  arrangement  of  the  other  parties  in 
said  decree,  voluntarily  appeared  for  said  Wright  and 
Hun^,  for  the  purpose  of  inducing  them  to  be  quiet  and 
submit  to  the  gross  fraud  and  villainies  which  said  decrees 
perpetrated  on  the  share-holders  not  admitted  therein. 

Twenty-fifth.  There  was  fraud  in  not  making  your  ora- 
tors, &c.,  and  other  persons  defendants  or  parties  to  said  suit 
for  partition,  when  it  was  known  to  the  attorneys  for  the 
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oomplainants  in  said  suit  that  they  had  valid  and  subsisting . 
interests  in  said  lands,  or  at  least  had  deeds  for  the  same. 

Twenty-sixth.  The  court  in  the  rendition  of  said  decree  of 
partition  hadno  authority  or  jurisdiction  to  exempt  specially 
<rom  partition  that  portion  of  the  Half  Breed  tract  included 
within  the  patent  issued  to  said  Thomas  F.  Eeddick,  and 
therefore  the  portion  of  the  tract  included  in  tlie  said 
patent  remains  in  common  to  all  the  owners  of  the  said 
reservation,  and  said  decree,  so  far  as  it  attempts  to  bar 
and  preclude  your  orators  from  any  right  or  interest  in 
said  exempted  premises,  operates  as  a  fraud  upon  your 
orators  and  oratrixes,  and  is  void. 

Twenty-Seventh.  That  at,  and  previous  to  the  rendition  of 
caid  decree  of  partition,  and  all  of  the  parties  admitted 
therein,  as  well  as  their  respective  attorneys,  did  know  of 
the  rights  of  your  orators  and  oratrixes,  Mary,  Ann,  Sarah . 
and  Philena  Campbell,  and  Dennis,  Adeline  and  Joseph 
DeLaime,  as  is  herein  before  set  forth,  and  that  they  wei-e 
infants,  without  guardians,  to  protect  their  several  share* 
and  rights. 

Twenty-eighth.  That  said  parties  in  said  decree  of  parti- 
tion and  their  respective  attorneys  at  the  date  of  the  rendi- 
tion thereof,  did  know  of  the  rights  of  all  your  orators,  &C., 
as  is  hereinbefore  set  forth,  and  yet  fraudulently  concealed 
their  respective  rights  from  the  knowledge  of  the  court. 

Twenty-ninth.  That  the  petition  and  answers  in  said  suit 
of  said  Spaulding  and  others  show  in  many  instances  that 
fiaid  complainants  and  defendants  therein  claim  under  deed 
by  virtue  of  antagonistical  purchases  from  the  said  Half 
Breeds,  and  they  are  allowed  in  the  decree  of  partition 
iheir  interests  thus  adversely  held  and  obtained. 

This  being  tlie  substance  of  the  bill  of  the  plaintiffs  as 
originally  filed  in  the  suit  It  was  afterwards  amended  on 
leave  given.  The  amended  bill  among  other  matters 
charged  fraud  upon  the  parties  to  a  suit  which  had  been 
commenced  between  the  said  parties  to  the  decree    of 
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partition  of  said  Half  Breed  tract  of  land  and  other  persons 
than  the  complainants  in  tliis  proceeding,  who  claimed  to 
be  hona  fide  owners  of  shares  or  interests  in  the  land,  and 
wlio  had  not  been  admitted  as  participants  in  the  benefits 
of  tlic  said  decree,  which  suit  was  instituted  by  a  bill  in 
chancery,  impeaching  said  decree  for  fraud,  which  was 
rcmovel  by  a  change  of  venue  for  trial  to  tlie  district 
court  rX  ifuscatinc  county,  and  which  was  compromised 
and  settled  without  final  trial  by  the  parties  to  the  record 
thereof.  The  amended  bill  charges  that  said  compromise 
and  settlement  was  fraudulent  and  operated  to  the  preju- 
dice and  injury  of  the  rights  and  interests  of  the  parties 
complainant  in  this  suit,  that  said  compromise  was  entered 
into  iiiul  made  without  the  knowledge  of  complainants. 
A  niiiltlplicity  of  exhibits,  deeds,  &c.,  are  filed  in  the  case 
as  parts  of  tlio  bill  as  evidence  of  the  verity  of  the  allega- 
tiou.4  thereof. 

The  defendants  filed  their  demurrer  to  complainants  bill 
and  assign  the  following  as  causes  of  demurrer: 

1st.  The  bill  contains  no  equity  to  warrant  any  de- 
cree. 

2d.  The  exhibits  rcfen'cd  to  are  not  filed. 

3d.  Tlie  bill  shows  that  the  complainants  are  barred  by 
the  decree  of  partition,  and  no  sufficient  ground  of  fraud  is 
alleged. 

4th.  Fmud  is  generally  charged,  but  the  facts  set  out 
do  not  warrant  the  allegation. 

6th.  Tlic  Bill  docs  not  show  that  complainants  have 
been  defrauded. 

6th.  Tliere  is  a  misjoinder  of  the  parties  complainantF. 

The  demurrer  was  sustained  by  the  court  below  and 
judgment  entered  thereon,  from  which  complainants 
appealed  to  this  court. 

This  case  is,  in  its  general  features,  assimilated  to  the 
case  of  Wright  impleaded  with  DeLouis  v.  Meek  et  al^ 
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tried  in  this  court  at  December  Term,  1849.*  The  bill 
seeks  to  impeach  the  same  decree  of  partition  on  the 
ground  of  fraud.  The  principal  facts  upon  which  fraud  is 
alleged  are  the  same,  and  the  pleadings  in  the  court  below 
in  both  cases  are  quite  identical  in  substance  and  effect. 
The  cases  were  both  disposed  of  by  judgment  on  demuiTer, 
dismissing  tlie  bills  for  want  of  equity  and  other  defects 
as  alleged  on  trial  by  defendant's  counsel.  In  this  case  as 
in  the  former  the  demurrer  is  in  effect  both  general  and 
special.  On  trial  upon  the  appeal  in  this  court,  this  cause 
was  fully  and  ably  argued,  and  much  was  urged  upon  the 
consideration  of  the  court  that  need  not  be  particularly 
discussed  in  tliis  opinion,  as  tho  same  questions  have  here- 
tofore been  substantially  disposed  of  in  the  opinion 
delivered  in  the  case  of  DeLouia  -v.  MeeJc  and  otliers 
above  referred  to.  To  sustain  the  demuiTcr  tho  counsel 
for  the  defendants  relied  on  the  following  positions : 

1st.  The  bill  is  multifarious. 

2d.  The  exhibits  are  not  on  file. 

3d.  The  complainants  have  no  equity. 

The  questions  raised  by  the  counsel  for  tho  defendants 
in  their  first  objection  to  the  bill,  tliat  it  is  multifarious, 
is  one  which  has  given  occasion  to  much  research  and 
learned  disquisition  among  jurists.  So  various  are  the  trans- 
actions among  men,  and  such  is  the  complication  in  which 
their  interests  become  involved,  in  strife,  that  in  view  of 
the  relation  they  hold  to  each  other,  it  has  been  found  to 
be  difficult  to  establish  any  absolute  rule  of  law,  which  will 
precisely  define  a  proper  line  in  jurisprudence,  which,  on 
the  principle  of  multifariousness,  may,  by  general  applica- 
tion, operate  saicly  in  the  advancement  of  right  and  the 
enforcement  of  justice.  In  support  of  this  objection  to  tho 
bill,  the  counsel  for  the  defendants  have  cited  Story's  Eq. 
PI.,  §§271,  272,  279,  509.  The  two  first  sections  cited 
present  the  caie  of  persons  joining  in  an  action  wliere 
*  2  G.  Greene,  55. 


460  BTJRLIirGTOIf,    MAT,    1859. 

Powell  9,  Spaolding. 

tlie  case  of  each  particular  party  is  entirely  distinct  and 
separate  in  the  subject  matter  from  that  of  the  other 
defendants  or  parties.    But  in  the  same  sections  it  is  stated 
by  that  learned  author,  that  "the  case  of  one  defendant 
may  be  so  entire  as  to  be  incapable  of  being  prosecuted  in 
several  suits ;  and  ye);  some  other  defendant  may  be  a 
necessary  party  to  some  portion  only  of  the  case  stated. 
In  the  latter  case,  tlie  objection  of  multifariousness  could 
not  be  allowed  to  prevail."    Section  279  merely  shows 
that  the  objection  of  multifariousness  on  account  of  various 
defendants,  applies  also  to  an  improper  joinder  of  plaintife, 
who  claim  no  common  interests,  but  assert  distinct  and 
several  claims  against  the  same  defendant.    It  is  to  be 
observed  tliat  on  this  subject,  learned  writers*direct  the 
legal  mind  to  the  case  where  the  parties  joined  in  the  bill 
sliow  a  separate  interest  in  the  subject  matter  of  the  suit. 
In  the  case  of  Carriphell  v.  Mackayy  7  Sim.  R,  574, 
referred  to  in  the  note  to  §  278,  by  Judge  Story,  among 
other  things  that  are  well  said  on  this  subject,  the  court 
delivering  the  opinion  says:  "To  lay  down  any  rule, appli- 
cable universally,  or  to  say  what  constitutes  multifarioua- 
iiess,  as  an  abstract  proposition,  is,  upon  the  authorities, 
utterly  impossible."    The  cases  are  so  various,  as  before 
observed,  that  the  courts,  in  deciding  them,  seem  to  have 
been  governed  by  what  was  convenient  in  view  of  the  great 
ends  of  justice,  rather  than  to  establish  any  particular  rule 
of  an  absolute  nature.    This  question  was  fully  discussed 
And  decided  in  the  case  oi  Dc Louis  v.  MeeTi\  by  this  court. 
We  have  found  nothing  to  induce  us  to  change  the  posidon 
there  assumed.    The  particular  parties  plaintiffs,  referred 
to  in  the  argument  of  defendant's  counsel,  as  holding  such 
position,  in  the  case  presented  by  the  bill,  as  to  furnish 
ground  for  this  objection,  although  they  set  up  title  hy  sep- 
arate deeds  of  conveyance,  from  different  persons,  derived 
from  Half  Breed  persons,  of  the  Sac  and  Fox  Indians,  their 
leveral  interests  in  the  Half  Breed  lands  are  stated,  and 
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they,  in  common  with  the  other  plaintiffs,  complain  of 
fraud  in  the  rendering  and  confirming  of  the  decree  of  par- 
tition, and  seek  by  their  bill  to  set  it  aside  as  an  injury  to 
their  rights  as  lona  fide  owners  of  shares  in  the  land. 
They,  by  the  allegations  of  the  bill,  show  an  interest  in 
common  with  the  other  plaintiffs  or  complainants,  in  the 
subject  matter  of  the  bill,  and  seek  the  same  end;  which  is, 
that  the  decree,  by  the  judgment  of  the  law  may  be  declared 
a  nullity,  on  the  ground  of  fraud.    Moreover,  in  the  pro- 
cedure by  trial  to  judgment  throughout  the  case,  there  need 
be  no  incompatibility  produced.     The  pleadings  and  the 
same  issue  must  be  alike  applicable  to  all  of  the  complain- 
ants.    The  case  of  Campbell  v.  Mackay^  7  Sim.  E.,  564, 
already  cited,  is,  we  think,  quite  in  point  here.    That  is  a 
case  where  there  were  three  instruments,  under  each  of 
which  the  plaintiffs  were  entitled  to  a  fund,  and  the  defend- 
ants who  demurred  were  all  of  them  accounting  parties, 
with  the  peculiarity  that  the  defendants  were  not  all  parties 
to  all  the  instruments,  in  refepect  of  which  the  relief  war 
sought.     In  the  note,  §  279,  a  case  is  cited,  Kensington 
\.Whit€^  3  Price,  164,  in  which  a  bill  was  filed  by  seventy- 
two,  to  restrain  several  actions  on  different  policies  effected 
upon  different  ships.    The  defendants,  who  sought  by  their 
bill  to  restrain  the  actions,  were  not  only  liable  to  several 
actions,  but  actually  defendants  in  separate  actions;  yet  they 
united  in  a  bill  against  the  plaintiffs  in  those  actions,  for 
the  purpose  of  obtaining  by  one  bill  a  discovery  to  aid  in 
defending  against  all  the  actions,  and  that  was  held  not  to 
be  multiiarious. 

After  examining  again  the  decisions  of  the  courts,  as  far 
as  we  have  been  able  to  procure  them,  we  feel  constrained 
to  adhere  to  the  doctrine  heretofore  laid  down  by  us  in  tho 
case  of  DeLouis  v.  Meek.*  The  sum  of  the  doctrine  there 
advanced  is,  that  "  where  there  is  unify  in  interest,  as  to 
the  object  to  be  attained  by  the  bill,  the  parties  seeking 

*2  G.  (^rccne,  65. 
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redress  in  ebanccrv  may  join  in  the  same  complaint  and 
maintain  their  action  together." 

The  counsel  for  the  defendant  cites  Storj's  Eq,  PI., 
409,  to  show  that  '•  where  tlie  suit  is  joint,  a  want  of  inter^ 
est,  in  either  of  the  plaintiffs,  is  equally  fatal."  This  prin- 
ciple they  apply  to  one  of  the  plaintiflFs  in  this  suit,  Georgo 
Collier,  who  was,  by  motion,  substituted  in  the  place  of 
Peter  Powell,  one  of  the  original  plaintiffs,  who  died  petir 
dente  lite.  To  this  we  reply,  that,  in  a  proceeding  in 
chancery,  such  as  this,  although  the  suit  seeks  to  establish 
a  right  in  real  estate,  still  where  the  estate  of  the  intestate 
is  in  the  legal  custody  of  the  administrator  for  settlement, 
we  think  ho  may  be  properly  substituted  for  the  purposes 
of  the  action.  By  proper  legal  procedure  upon  a  failure 
of  personal  effects  to  pay  the  debts  of  the  decedent,  the 
real  estate  may  be  sold  and  the  proceeds  of  the  sale  be  in 
the  hands  of  the  administrator,  to  be  appropriated  in^pay- 
mcnt  of  the  debts.  Wo  think,  that  for  the  purposes  of  tliid 
action,  he  may  act  as  plaintijf,  and  that  for  this  cause  the 
bill  is  not  demurrable. 

In  maintainance  of  this  doctrine  on  the  subject  of  multi- 
fariousness, we  cite  the  following  cases:  Story's  Eq.  PI., 
g  284,  where  it  is  laid  down  that  "a  bill  is  not  to  bo 
treated  as  multifarious  because  it  joins  two  good  causes  of 
complaint,  growing  out  of  the  same  transaction  where  all 
the  defendants  are  interested  in  the  same  claim  of  right, 
and  where  the  relief  asked  for,  in  relation  to  each,  is  of  the 
same  general  character."  See,  also,  Story's  Eq.  PL,  §§  530, 
531,  532,  533,  534,  539;  Ballantive  v.  Beall,  3  Scam.,  206; 
Tarrich  v.  Smithy  5  Paige,  560;  BmildnJwf  v.  Brown^  6 
Johnson,  Ch.,  150;  2  Howard,  Eep.,  627,  641;  3  Howard,  B., 
411;  5  Howard,  R.,  131.  We  think  the  objection,  on  the 
ground  of  multifariousness,  is  not  tenable.   . 

2.  The  next  ground  of  demurrer,  that  the  exhibits  are  not 
on  file,  we  think,  cannot  prevail;  vre  deem  the  case  in  this 
re3|>c;;t  as  C'^HicIcatly  before  us.    The  deeds,  itc.,  which  are 
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not  on  file,  were  record  matters,  as  referred  to  in  the  bill;  and 
are  in  the  usual  manner,  brought  into  court  accompanying 
the  bill.  The  proceedings  in  the  suit,  in  relation  to  the  same 
decree,  being  of  record  in  the  court  and  in  its  possessiuni 
open  at  the  trial  of  this  cause  to  the  inspection  and  exam- 
ination of  the  parties  as  well  as  the  court,  we  think  all  the 
eubstantial  pui-poses  of  the  law  are  reasonably  subserved* 

3.  The  next  ground  of  demurrer  which  we  will  consider 
is,  that  "the  complainant's  bill  contains  no  equity  to  war- 
rant any  decree,"  and  in  connection  with  this,  we  will 
adopt  the  same  course  the  coimsel  did  who  argued  the  cuec, 
by  including  the  remaining  causes  of  demurrer,  as  they 
amount  to  the  same  in  substance.  We  have  said  alrciid  j 
that  the  demurrer  is  general  in  its  character,  going  in  effect 
to  the  entire  merits  of  complainants  bill,  and  seeking  to 
defeat  their  whole  cause  of  action. 

The  bill  seeks  to  set  aside  as  void  and  of  no  effect  the 
judgment  of  partition,  and  confirmation  which  by  tJie 
judgment  of  the  district  court  of  Lee  county,  were  entered 
on  tlic  records  of  said  court  on  the  8th  day  of  May,  A.  I^, 
1841,  by  which  partition  was  made  of  the  tract  of  land  in 
uaid  county,  kno\\Ti  as  the  Half  Breed  reservation.  The 
bill  charges  that  the  decree  or  judgment  of  the  court  v»  im 
obtained  by  the  fraudulent  conledcration,  and  acts  of  liie 
plaintiffs  in  tlie  petition  for  partition  upon  which  tlio 
decree  was  sought  and  obtained,  togetlier  witli  others  wliO 
united  with  them,  and  who  with  said  petitioncrG  are  mido 
and  will  be  the  beneficiaries  thereof,  to  the  injury  of  the 
complainants  in  this  suit,  if  it  be  not  set  aside  and  declared 
void  in  law.  Tlie  question  presented  by  the  demurrer  i.^ 
upon  the  equity  of  the  bill  of  complaint  as  filed  by  the  aoni- 
plainants.  The  bill  is  drav/ii  at  great  length  and  v];h 
much  skill,  involvlhjj  master  relating  to  various  riglil:-,  uf 
many  persons  v/ho  eiuimed  to  be  interested  in  the  tou]>*.L^t 
of  the  controversy.  .  The  IraiJs  on  Avhicli  the  decree  u]kT- 
fttes  are  of  ^^reat  value.    The  number  Cx  acres  in  the  U«lf 
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Breed  tract  are  estimated  to  be  about  one  hundred  and 
nineteen  thousand.  Many  and  important  interests  are 
involved.  It  is  therefore  of  much  importance  that  a 
proper  legal  adjustment  of  the  rights  of  the  parties  inter- 
ested or  claiming  to  be  so,  should  be  had. 

That  fraud,  Arhcn  properly  established,  vitiates  and 
renders  void  the  most  solemnly  made  conti'acts,  and  even 
tlie  judgments  of  judicial  tribunals,  is  an  established  prin- 
ciple of  the  law.  Since  the  abolishment  of  the  court  of 
star  chamber  in  the  reign  of  Charles  the  Fii-st,  a  court  of 
chancery  is  the  great  tribunal  in  which  matters  of  fraud 
are  i)roperly  cognizable  in  order  to  their  thorough  investi- 
gation, and  the  procurement  of  the  most  ample  relief.  The 
jurisdiction  of  this  court  in  matters  of  fraud  is  peculiarly 
calculated  for  the  investigation  of  the  devices  of  men  in 
using  an  agency  so  insiduous  and  subtle.  The  wisest  and 
most  Icanicd  jurists  of  the  past  time  have  failed  to  give  a 
defini'iion  of  fraud  in  the  extensive  signification,  in  which 
that  term  is  used  by  the  courts  of  equity.  We  again,  as 
we  have  in  a  former  opinion,  adopt  the  language  of  Judge 
Story  in  his  woik  on  Equity  Jurisprudence,  p.  196,  §186, 
where  he  says,  in  speaking  of  courts  of  equity :  "  These 
courts  have  very  wisely,  never  laid  down  as  a  general 
proposition  what  shall  constitute  fraud,  or  any  general 
rule,  beyond  which  they  will  not  go  upon  the  ground  of 
fraud,  lest  other  means  of  avoiding  the  equity  of  the  courts 
•liould  be  found  out.  Fraud  is  more  odious  than  force." 
Fraud  is  considered  by  this  learned  commentator,  under 
two  heads  —  positive  or  actual,  and  constnictive  fraud. 
The  first,  where  there  is  an  intention  to  commit  a  cheat  or 
deceit  upon  another  to  his  injury;  and  the  latter,  of  which 
there  is  a  large  class,  which  are  established  by  legal  impli- 
cation. '*  Fraud,  indeed,  in  the  sense  of  a  ^ourt  of  equity 
properly  includes  all  acts,  omissions,  and  concealments, 
which  involve  a  breach  of  legal  or  equitable  duty,  trust  or 
confidence  justly  reposed,  and  are  injurious  to  another,  or  by 
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which  an  undue  and  unconscientious  advantage  is  taken  of 
another.  And  courts  of  equity  will  not  only  interfere  in 
cases  of  fraud,  to  set  aside  acts  done,  but  will  also,  if  by 
fraud  acts  have  been  prevented  from  being  done  by  tli : 
parties,  interfere  and  treat  the  case  exactly  as  if  the  act  ■ 
bad  been  done." 

Ix)rd  Hard  wick  is  quoted  by  Judge  Story's  Equity  Jnr   ' 
§  ISS,  p.  198,  as  follows:  "  Afber  remarking  that  a  court  t  ' 
equity  has  an  undoubted  jurisdiction  to  relieve  again.-, 
every  species  of  fraud,  proceeded  to  give  the  folio  win  • 
enumeration  of  frauds: 

''  Firstly.  Fraud,  which  is  dolus  malus^  may  be  achia! 
arising  from  facts  and  circumstances  of  imposition,  wliich  '\ 
the  plainest  case.  Secondly.  It  maybe  apparent  from  tb 
intrinsic  nature  and  subject  of  the  bargain  itselt^  such  us  n 
man  in  his  senses,  and  not  under  delusion,  would  make,  o: 
the  one  hand,  and  as  no  honest  and  fair  man  would  accept, 
on  the  other,  which  are  unequitable  and  unconscientious  bar- 
gains, and  of  such  even  the  common  law  has  taken  iiutit  t^ 
Thirdly.  Fraud,  which  may  be  presumed  from  the  condi- 
tion of  the  parties  contracting;  and  this  goes  farther  than 
the  rule  of  law,  which  is,  that  it  must  be  proved,  not  pre- 
fiomcd.  But  it  is  wisely  established  in  the  court  of  cljnn- 
eery,  to  prevent  taking  surreptitious  advantage  of  the  weak- 
ness or  necessity  of  another,  which  knowingly  to  do  i& 
equally  against  conscience,  as  to  take  advantage  of  Lis 
ignorance.  Fourthly.  Fraud  may  be  collected  and  infer- 
red, in  consideration  of  the  court  of  chancery,  from  the 
nature  and  circumstances  of  the  transaction,  as  being  an 
imposition  and  deceit  on  other  persons  not  parties  to  the 
fraudulent  agreement.  Fifthly.  Fraud  in  what  are  callt^d 
catching  bargains  with  heirs,  reversioners,  or  expectants  in 
the  life  of  the  parents,  which,  indeed,  seems  to  fall  under 
one  or  more  of  the  preceding  heads." 

Where  there  is  a  suygestto  faUi^  as  when  a  party  uitcn 
30 
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tionallj  and  by  design  misrepresents  a  material  fact,  or 
produces  a  false  impression,  in  order  to  mislead  another,  or 
to  entrap  or  cheat  him,  or  to  obtain  an  undue  advantage  of 
him,  in  every  such  case  there  is  fraud — ^in  the  truest  sense 
of  the  term,  there  is  an  evil  act  with  an  evil  intent.  And 
the  misrepresentation  may  be  as  well  by  deeds  or  acts  as  by 
words,  byflrtitices  to  mislead  as  well  as  by  positive  asser- 
tion. Story's  Eq.  Jur.,  p.  201,  §§  192,  193;  4  Wash.  C.  C. 
11.  678;  1  Peters,  785.  "Whether  the  party,  thus  misrep- 
resenting a  fact,  knew  it  to  be  false,  or  made  the  assertion 
without  knowing  it  to  be  true  or  false,  is  wholly  immaterial, 
it  is  equally  conclusive;  for  it  operates  as  a  surprise  and 
imposition  on  the  other."  The  misrepresentation  must  be 
«s  to  matter  of  materiality  where  confidence  is  reposed, 
«ud  the  party  complaining  must  be  misled  to  his  injury  by 
it.  Such  fraud  and  damage  coupled  together  will  entitle 
tlie  lujiu'ed  party  to  relief  in  any  court  of  justice.  Fraud 
by  suppreslo  veri  is  also  a  proper  subject  for  investigation 
in  a  court  of  chancery,  and  when  established  by  positive 
and  direct  or  circumstantial  evidence,  the  court  will  admin- 
ister relief  to  the  injured  party.  It  consists  in  the  suppres- 
sion of  material  facts,  which  one  party,  under  the  circum- 
stances, is  bound  in  conscience  and  duty  to  disclose  to  the 
other;  and  in  respect  to  which  he  cannot,  innocently,  be 
silent.  This  species  of  fraud  is  defined  by  Judge  Story,  in 
his  Equity  Jurisprudence,  to  be  in  the  sense  of  a  court  cf 
e(|uity,  ^''  the  non  disclosure  of  those  facts  and  circumstan- 
ces, which  one  party  is  under  some  legal  or  equitable  obli- 
gation to  communicate,  and  which  the  other  party  has  a 
right,  not  merely  in  joro  conacieiitlcB^  but  juris  et  de  jure^ 
to  know."    §207. 

Now,  how  does  the  case  at  bar,  as  presented  by  the  bill 
of  the  plaintiffs,  and  the  demurrer  of  the  defendants,  stand, 
in  view  of  the  principles  of  equity  here  advanced?  The 
Wi  xilleges   fi-aud  generally,  in  th©  procuremeBt  of  the 
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'flecree,  on  the  part  of  the  petitioners  far  partition,  their 
agents  and  attorneys.  It  also,  satisfactorily,  for  the  pur- 
poses of  legal  investigation,  sets  forth  the  character  and 
amount  of  their  claims  to  interest  in  the  tract  of  land  which 
is  the  subject  of  the  decree.  It  furthermore  alleges  fraud 
^epecially,  by  setting  fortli  the  pfwrticular  facte  and  circum- 
.^stances  in  which  the  fraud  consists,  and  by  which  the  com- 
plainants have  been,  ^respectively,  deprived  of  their  rights 
i)y  the  fraudulent  confederation  and  acts  of.  the  petitioner's 
partition,  and  their  agents  and  attorneys,  in  the  procurement 
of  the  said  decree  of  partition.  The  bill  charges  fraud 
upon  the  defendants,  actual  and  constructive.  If  any  of 
the  charges  or  specifications,  contained  in  the  bill,  are  good 
in  law,  and  by  reason  thereof  the  plaintiffs  are  entitled  to 
relief  or  discovery,  the  demurrer  which  goes  .ta  the  vwhole 
'Cannot  be  sustained.  3  Peteifs,  R,  602^  658;  1  Jdhn.tCh. 
JL,  67;  5  John.  Ch.  R.,  186. 

The  bill,  by  its  allegations,  shows  that  the -several  com- 
plainants, before  and  at  the  time  of  the  procurement  and 
making  of  the  decree,  wei-e  the  iona  fide  owners  of  shares, 
or  parts  of  shares,  in  the  Half  Breed  tract  of  land;  that  a 
large  majority  of  the  shares  and  interests,  in  quantity  and 
value,  which  were  decreed  and  admitted  in  said  decrees  of 
partition  and  continonation,  were  spurious,  fictitious  and 
fraudulent,  that  this  fact  was  well  known  to  the  parties  in 
said  decree,  their  agents  and  attorneys,  at  and  before  the 
time  of  the  rendition  thereof;  and  that  it  was  well  known 
that  there  were  not  more  than  fifty  full  Half  Breed  shares 
in  said  tract  of  land,  which  should  have  been  included  in 
.said  decree  of  partition.    This,  together  with  the  eleventh 
eighteenth  and  twenty-fourth  specifications  of  fraud,  con- 
sidered in  connection  with  the  other  facts  to  whicTi  they 
xelate,  and  which  enter  into  them  as  ingredients,  contains 
^od  and  substantial  ground  of  fraud,  properly  cognizable 
iio  -»  court  of  jehancery;  aind  which,  if  duly  proved,  would 
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entitle  the  complainants  to  the  relief  pi*ayed  for  in  the  bill- 
I'he  bill,  in  these  specifications,  clearly  charges  tliat  the 
defendants  nsed  cunning,  deception,  falsehood  and  artifice 
to  circnmvent,  dieat,  and  deceive  the  complainants,  who 
claim  to  be  hona  fide  owners  of  the  interests  in  the  Ilalf 
Ereed  tract  of  ftiiid,  by  the  procurement  of  the  decree  of 
partition  and'  confirtnation  theHeof;  and  further,  that  imp(>- 
hition  and  fraud  were  practiced  upon  the  coilrt  so  as  to  pro 
c'ure  the  decree  to  be  entered,  without  examination,  in  form 
and  substance,  as  it  had  been  by  the  parties',  their  agents 
and  attorneys,  clandcetiiJely  arid  fftiildnlefltly  made  up* 
Here,  tlien,  are  chaises  involving  facts  and  circumstances 
which  liot  only  aflbrd  a  strong  presumption,  amounting  to 
constructive,  but  establishing" ground  fof  actual  fraud.  See 
IS::o]-y's  Eq.  §  190,  and  same  author,  as  licrctofore  cited. 

As  to  tlie  allegntrou'  that  Keid  and  Johnston  appeared 
for  Wright  and  others,  defendantsf  in  the  suit  for  partition, 
and  in  making  the  compromise  upon  which  the  decree  was 
made,  without  aiithorit>p'  from  them  to  do  so,  and  the  fraudn^ 
lint  design  with  -vthich  it  is  avei^ed  they  appeared,  we 
rofer  to  the  case  ofDeLoxiis  v.  jl/c^yt,  2  G.  Grfcene,  55,  wherfe 
this  matter  has  been,  by  this  court,  adjudicstted;  and  to  IIol^ 
kcT  V.  Parker,  7  Cranch.,  436,  Story's  Eq.  Jnr.,  p.  326,  § 
133;  Truett  v.Wainwrujht,  4- Gilmafl,  420;  McCarverx. 
Xeally,  1  G.  Greene,  360;  lL>;pUns  V.  Mallard,  ib.  117. 

Attorneys  cannot,  without  authority  from  their  clients, 
ihake  contracts  or  compromises  which  xt'ill  operate  injuri- 
ously upon  them;  itiucli  less  can  tliey  be  allowed  to  stppea:?' 
and  act  fur  them,  witBotlt  atlthority  froih  them  to  do  so,  to 
their  injury.  For  such  actiS  conrtd  of  chaiiceiy  tviif  aitbrd 
relief. ,  The  effect  of  this  point,  so  far  as  this  bill  is  con- 
cerned, would  amount  to  a  fraud  upon  Wright,  if  he  were 
a  complainant,  showing  that  he  was  injured  by  the  decree 
and  seeking  redress.  It  can  only  be  available  to  those  who 
are  complainants  in  this  action. 
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Ae  to  the  manner  in  which  the  facts  and  circumstances 
on  whlcli  the  plaintiflTs  rely  for  the  maintenance  of  their 
suit,  much  had  been  presented,  and  'ably  urged  bj  the 
coiinsel  for  the  defendants,  to  show  that  the  demurrer 
should  be  suatainod  by  thia  court  and  the  bill  dismissed, 
Xeverthelefts,  wo  consider  that  the  bill  must  be  sustained, 
and  the  defendants  requested  to  answer  to  it  by  a  trial  on 
its  merits^  before  the  proper  tribunal.  The  conclusion  to 
which  this  court  has  arrived,  we  think,  is  fully  sustained 
by  the  opinion  delivered  in  the  case  of  i?^  Louis  v.  2LieJc^ 
and  rlie  authorities  there  cited.  'Story •«  Eq.  PI.,  §  2S; 
Whdaih  V.  Whetan^  3  Cowan,  67;  6  How.,  120;  Ne^mih 
et  of.  V.  Cahevt^  Wood  and  Menot,  44;  Smith  v.  Burnhain^ 
2  Sumner  R,  612;  Jenkins  v.  ELdridge,  3  Story  E.  ISL 

The  other  matters  charged  in  the  'bill  as  fraudulent,  and 
whicli  we  have  not  particularly  discussed  in  this  opinion^ 
we  have  omitted  to  notice,  deeming  it  unnecessary,  as  we 
coiiBider  them  merely  as  irregularities,  which  should  have 
been  presented  to  the  proper  supervisory  tribunal  a^s  error, 
there  to  be  corrected  in  accordaince  with  the  principles  of 
law. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded  for  trial. 

Judgment  reversed- 

J.  C,  IFall  and  (7.  IT,  Phelps^  for  appellants. 

JX  T*  Bdd^  ibr  appellee. 
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HicHALES  V.  I&ne; 

A  district  judge  cannot  delegate  hin  official  autboritj  to  another,  nor  adopt 
the  nets  of  an  atlornej  apon  the  benob,  as  the  judicial  acts  of  the  court  ; 
liur  can  such  authority  be  conferred  by  agreement  of  the  parties  to  a  suit^ 

Error  to  Lee  District  Court. 

Opinion  hy  Kinney,  J.  It  appears  that  the  parties  in 
tliis  case,  filed  a  written  agreement,  substituting  James- 
II.  Cowles,  Esq.,  special  judge  in  the  place  of  the  Hon. 
G<?orff3  II.  Williams,  who  was  before  his  election  counsel 
for  one  of  the  parties.  In  pursuance  of  the  agreement^ 
which  is  entered  of  recojdysaid  Cowles  acted  in  the  capacity 
of  judge  in  trying  the  case,  and  gave  written  instructions 
to  the  jury  over  liis  own  signatuie. 

Parties  cannot  create  ai  judicial  officer,  nor  clothe  ]>erson» 
])y  any  agreement,.bowever  solemn,  with  the  high  preroga- 
tives which  alone  belong  to  a  regular  constituted  court; 
iiLuther  can  the  court  itself  delegate  any  of  its  powers  to 
juiother;  or  adopt  the  acts  of  a  stranger  on  the  bencli,  as 
the  judicial  acts^  of  the  court..  Whenever  it  appears  from 
the  record  tliat  tlie  duties  which  belong  to  the  court 
conducting  the  trial  of  a  cause  have  been  attempted  to  be 
exercised  by  any  person  other  than  a  judge,  an  error  is  at 
once  disclosed,  sufficient  to  reverse,  although  the  case  may 
1)0  free  from  error  in  othsr  respects;  and  although  the 
instructions  to  the  jury,]  by  the  person  substituted,  may  con- 
tain sound  law. 

The  j  udgmen  t  is  therefore  reversed  and  the  case  vcmanded 
to  the  district  court  of  Van  Euren  county  for  trial. 

Judgment  re^ersed^ 
C.  Mason  and  J.  W.  Rankin  for  plaintiff  in  error 
J.  C7.  IlaU  for  defendant. 
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Wise  et  aZ.  v.  pATTKssoiff  et  aL 

A  straQger  to  tbe  suit c&nnot  release  and  indemDify  a  parly  to  the  record 
80  OS  Co  make  him  a  competent  witness  for  his  co-partners. 

A^VEALfrom  Henry  District  Court 

Opiniofi  hy  Greeive,  J.  Tliis  was  an  action  of  assumpsit 
coiumenced  by  Pattei-son,  Timberman  &  C-o.,  fif^ainst 
Wise  ifc  Kidg;  autl  Wise  &  Matliews,  on  a  contrut*t  to 
famisli  hogs.  Tlie  plaiatiffs  recovered  a  verdict  and  jiid^- 
mentfor8lT69  70. 

It  appears  that  on  tlie  fcrial  the  plaintiffs  introduced  aa 
witness  M,  P.  SliarU,  ^vho  disclosed  on  his  vore  dlr^^  that 
at  the  time  tlie  eontnict  was  made  and  at  the  coniuifTicc- 
ment  of  this  suit  he  was  a  member  of  the  firm  of  Patterson, 
Timbcnnan  ifc  Co,j  but  that  before  trial,  he  had  Rold  his 
interest  in  the  firm  to  C.  F.  Conn,  who  had  executed  a 
bond  of  indemnity  to  him,  Tlie  defendants  objected  to 
tlie  competency  of  the  witness,  but  the  court  overruled  tlio 
olijection  and  admitted  the  testimony  in  behalf  of  tho 
plaintiff.     This  is  chiimed  to  be  erroneous. 

Shartis  was  not  only  a  party  to  the  contract  on  which 
suit  is  brought,  but  is  also  a  party  to  the  record,  lie  must, 
tlien,  be  regarded  as  "  a  person  who  has  a  direct,  certain  * 
legal  interest  in  the  suit."  The  fact  that  he  had  sold  his 
interest  in  the  Urm  and  had  received  a  bond  of  indomuity 
from  Conn,  a  stranger  to  the  record,  does  not  remove  his 
legal  interest  lie  was  still  a  party,  liable  at  least  for 
costs, 

BesideSj  in  the  eale  to  Conn,  was  not  Sharts'  interest  in 
this  demand  agamst  the  defendants  so  tmnsferred  as  to  leave 
an  implied  undertaking  on  the  part  of  Sharts  to  make  the 
claim  good,  and  thus  by  charging  the  defendants  the  wit- 
ncsB  would  exhonerate  himselt*? 
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But  it  18  clear  tliat  a  third  party  could  not  so  release  a 
]>arty  to  the  suit  as  to  render  him  a  competent  -witness, 
lie  would  still  be  not  only  liable  for  costs,  but  also  a  party 
to  the  record. 

■  In  Scott  T.  Uoyd^  12  Peters,  145,  it  was  held  that  the 
rule  by  which  the  party  to  the  record  may  be  released  so 
ii>  to  render  him  a  competent  witness  holds  out  a  strong 
t(Mnptation  to  perjury,  and  is  not  sustained  by  principle  or 
authority.  In  the  supreme  court  of  the  United  States  it 
has  been  uniformily  assumed  that  a  witness  is  rendered 
incompetent  by  being  a  party  to  the  record.  DeWdffx^ 
Johnson^  10  Whcaton,  367,  384;  Stein  v.  JS&winan^  13 
J*eters,  209.     Bridges  v.  Armom^  5  Howard,  91. 

Judgment  reversed- 
J.  C.  Hall^  for  appellants. 

lioeves  (&  Miller^  for  appelleea. 


Wbight  v.  Meek  et  al. 

^^'l•orc  a  bfll  irns^Ied  to  set  aside  a  judgment  in  partition  for  fraud,  and 
pnidetUe  lite,  the  .coraplainaat  transferred  liis  interest  to  his  children,  held 
tliat  such  transfer  could  not  bo  pleaded  in  bar  to  the  proceeding. 

A  ])Iea  in  bar  not  alloired  in  chi^ncery,  if  it  depends  upon  facts  Trbich  haTe 
transpired  since  the  filing  of  the  bill.     Obbkxe,  J.,  conircL 

Where  the  complainant  transferred  his  e(|uH7.subse9uent  to  the  filing  of  the 
biU,  the  purchasers  may  become  complainants  bj  auppleroentai  bill. 

The  doctrine  of  champerty  and  maintenance  not  applicable  to  this  State. 

In  Equpty.    Appeal  from  Zee  District  Court. 

Opinion  hy  Kinntstt,  J.  John  Wright  filed  a  bill  m 
cliancerj  against  Meek  and  otiiers,  charging  fraud  in  the 
rendition  of  a  decree  in  partition,  and  stating  among  other 
things,  that  he  had  a  good  and  valid  title,  regularij  deriveA 
fi'om  the  Half  Breeds  of  the  Sac  and  Fox  Indians,  to  » 
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portion  of  the  laud  decreed  and  partiUoned  to  otliersp  A 
demurrer  was  imterposed  and  enetained  to  tiiie  bill  in  tlie 
district  court  This  court  having  reversed  the  decision 
sustaining  the  demurrer,  and  the  cause  having  been  re- 
manded  for  further  proceedings,  Edward  Kilbourne,  one  of 
the  defendants,  filed  the  following  plea: 

"This  defendant  by  protestation,  not  confessiog  or 
acknowledging  all  or  any  of  the  matters  and  things  in  the 
said  complainant's  bill  of  complaint,  mentioned  and  con- 
tained to  be  true,  in  such  nsort,  maoner,  and  furm  as  tlie 
same  are  therein  set  forth  and  alleged,  for  plea  to  said  bill, 
says:  that  since  the  filing  of  said  bill,  that  is  to  say.  on  tlit? 
22d  day  of  February,  1847,  the  said  complainant  in 
consideration  of  the  sum  ot'  one  hundred  dollars,  and  of 
natural  love  and  affection,  by  certain  deed  of  conveyance  of 
that  date,  signed  and  sealed  by  the  said  com}ilaiiianf, 
together  with  Nancy  Wright,  his  wife,  a  copy  of  w^hieh  is 
ready  to  be  produced  to  this  honorable  court,  did  bargain, 
sell  and  confirm  unto  James  Wright.  Alexander  M.  Wriiiflit, 
Ferguson  Wright,  Mitchd  D.  Wright,  Joseph  T.  Wright, 
Campbell  Wright,  and  Matthew  II.  Wright,  jwid  their  lieirs 
and  assigns  forever,  all  his  interest  -and  estate  in  and  to  tlm 
land  mentioned  in  the  said  bill.  Therefore  this  di^ieudanr 
pleads  the  said  conveyance  in  bar  of  tJie  said  bill,  and 
demands  the  judgment  of  this  honorable  court,  ^v^hether  he 
shall  be  compelled  to  answer  the  same." 

This  plea  was  allowed  by  the  court  to  be  a  good  and 
fiufiicient  plea  in  bar  of  said  suit.  From  this  decision  the 
complainant  appealed.  To  supply  a  dim^nition  of  record 
which  was  suggested  in  this  court,  the  following  agreemeivt 
was  entered  into  by  the  couBcil  of  the  ^respective  iparties: 
It  is  agreed  that  after  the  plea  filled  by  the  said  Edward 
Kilbourne  was  adiowed  as  a  good  and  sutticicnt  bar,  the 
complainant  prayed  the  court  below  for  leave  to  file  a 
supplemental  and  amended  bill,  setting  forth  that  John 
ISTri^ht  coureyedall  Ids  interest  In  the  land  described  in  Iu4 
31 
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original  bill  as  alleged  in  the  plea  of  the  said  Edward 
Kilbourne,  and  that  said  conveyance  was  made  for  no  other 
consideration  than  love  and  affection,  and  for  the  purpose  of 
settling  the  land  upon  the  said  grantees,  his  children ;  that 
James  Wright,  Alexander  M.  Wright,  Matthew  W.  Wright, 
Joseph  Wright  and  Campbell  Wriglit,  a  part  of  his  said 
p^rantees,on  the  16th  day  of  March,  A.  D.,  1850,  re-conveyed 
lor  a  good  consideration,  to  him  the  said  John  Wright,  for 
the  purpose  of  enabling  him,  the  said  John,  to  carry  on  this 
suit,  and  that  Ferguson  and  Mitchel  D.  Wright,  two  of  his 
said  grantees,  had  not  re-conveyed  the  interest  acquired 
fix)m  said  John  and  praying  that  Ferguson  and  Mitchel  D. 
Wright  be  made  parties  complainants  with  said  John,  by 
virtue  of  their  said  interest  ii^  said  land.  That  the  court 
refused  to  allow  such  supplemental  and  amended  bill  to  be 
filed  on  the  ground  that  the  reconveyance  made  to  com- 
plainant, John  Wright,  by  a  portion  ol*  his  said  grantees^ 
would  bo  no  defence  to  answer  to  the  matters  set  up  by  said 
plea,  and  secondly,  that  said  Ferguson  and  Mitchel  D. 
AVright  could  not  become  parties  complainants  by  reason 
of  anything  in  the  proposed  supplemental  and  amended 
bill  averred  and  set  forth." 

The  fiicts  contained  in  this  agreement  form  an  importaBt 
part  of  the  record  in  this  case.  The  first  question  presented 
by  this  record  is,  was  the  plea  properly  allowed  by  the  court 
as  a  plea  in  bar  ?  •Although  the  court  erred  in  not  permit- 
ting the  assignees  who  had  re-conveyed  to  be  made  parties 
complainants,  yet  as  the  plea  alleged  an  entire  alienation 
of  interest  pendente  lite^  and  it  remaining  unanswered,  we 
were  inclined  to  the  opinion  that  the  court  were  right  in 
allowing  it  as  a  bar,  not  on  the  ground  of  champerty,  which 
we  will  hereafter  notice,  but  because  there  is  i:ot  any  person 
who  had  any  interest  to  prosecute  the  suit;  but  on  a  careful 
and  attentive  examination  of  all  the  authorities  at  all  anal- 
agous  to  the  case  under  consideration,  we  are  satisfied  that 
a  transfer  of  interest  either  involuntarily,  by  operatio|k  of 
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law,  or  voluntarily,  wouH  not  operate  as  an  nncomlitionaT 
bar  to  the  prosecution  of  the  suit.  We  have  not  been  able^ 
after  mnch  research,  to  find  a  single  case  where  on  alieTiationi 
of  int-erest  pendente  lite  either  voluntary  or  involuntary,  a 
plea  in  liar  in  chancery  ©n  that  account  has  been  allowed  as 
a  good  plea.  The  numerous  class  of  cases  of  transfer  of 
inttreet  daring  pendency  of  suit  is  by  operation  of  Inw  in 
cases  of  bankruptcy,  although  there  i's  a  distinction  drawn 
hy  some  of  the  elementary  writers,  and  also  by  courts, 
between  this  class  of  cases  and  that  of  voluntary  alienation; 
yet  tlie  principle  involved  in  the  two  cases  is  the  san^^,  and 
t be  rule  applicable  to  the  one  is  alike  applicable  to  the  other. 
Id  the  former  case,  the  alienation  of  interest  by  operation  of 
law,  is  as  perfect  and  complete  as  the  latter.  The  at^tignee 
ill  bankruptcy  occupies  the  same  position  to  the  banknipt 
and  adverse  party  as  the  asignee  under  a  voluntary  transfer 
of  interest  does  to  the  assignor  and  the  defendant*^.  In 
both  tlK'So  classes  of  cases  we  do  not  find  any  authority 
-which  goes  so  far  as  to  regard  the  alienation  as  a  bar,  but 
rather  as  so  affecting  the  suit  as  to  make  it  necessary  for 
the  assignee  to  be  made  party;  and  if  this  is  not  done 
within  a  reasonable  time  the  suit  will  be  dismissed. 

The  case  of  Massey  v.  Gilleland^  1  Paige  C.  E.  6i4,  was^ 
E  caae  where  the  complainants  became  insolvent  pending 
the  suit,  and  assigned  all  their  interest  therein  to  a  tljird 
person,  and  tli«  suit  was  continued  for  the  benefit  (>f  snob 
third  person;  the  chancellor  upon  application  required  that 
the  complainants  or  assignees  should  give  security  for  costa^ 
to  the  defendaint  within  a  certain  time  or  the  bill  would 
be  dismi.«4sed.  True  the  assignment  in  this  case  was  not 
pleaded,  but  it  was  presented  to  the  court  by  petition  with  a 
prayer  lur  security  of  costs.  If  such  transfer  of  interest 
operated  absolutely  as  a  bar,  we  think  the  learned  cliancel- 
lor  would  have  given  an  intimation  of  it  in  his  opinion. 

The  case  of  WiUiama  v.  Kinder^  4  Vesey,  386,  we  tliinfc 
fully  sustains  the  view  we  have  taken  of  this  question,  Ey 
tt  fomier  decree  the  cause  was  referred  to  a  master  to  taka 
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certain  accounts.  Before  the  accounts  were  gone  through, 
the  plaintiiF  took  the  benefit  of  the  insolvent  act,  and  as- 
signees were  appointed,  to  whom  his  estate  and  effects  were 
assigned  by  the  clerk  of  the  peace  in  whom  his  property 
firet  vested  under  the  act  A  motion  was  made  on  the  part 
of  the  defendants  to  stay  proceedings  until  a  supplemental 
bill  should  be  filed  by  the  assignees.  This  was  resisted  on 
the  ground  that  the  case  should  go  on  by  tlie  assignees 
giving  security  for  costs.  The  lord  chancellor  in  deciding 
this  question,  draws  a  very  sensible  distinction  between 
cases  Tit  law,  where  the  plaintiff  becomes  bankrupt,  and 
eases  in  chancery,  and  decides  that  in  the  former  the  cause 
will  proceed  on  giving  security  for  costs;  but  that  in  the 
latter,  the  assignees  must  file  a  bill.  He  adds  that  there  is 
no  other  way  for  them  to  come  into  court  If  a  plaintiff 
at  law  becomes  bankrupt,  the  defendant  can  lose  nothing 
but  his  costs..  There  can  be  no  judg.Tient  against  the 
plaintiff  but  the  costs.  In  that  case,  therefore,  if  there  are 
further  proceedings,  all  that  is  necessary  is  to  get  security 
for  costs.  But  in  this  court  more  is  necessary.  A  plaintiff 
in  equity  may  have  a  decree  against  him  for  an  account 
and  to  pay  the  balance.  "  I  must  have  before  me,  there- 
lure,"  says  he, ''  in  a  cause  in  equity  a  substantive  plaintiff 
who  may  abide  such  decrees  as  may  be  made."  It  will  be 
recollected  that  in  the  case  of  MoMey  v.  Gillelafid  the  only 
question  was^ipon  the  complainant  or  assignee  giving  secu- 
rity for  co8*s,  and  the  question  whether  the  assignee  should 
be  made  a  party  did  not  arise.  The  defendant  was  satisfied 
with  security  for  costs.  But  it  is  worthy  of  remark  that  in 
neither  of  these  cases  does  it  a})pear  to  have  occurred  to 
the  counsel  or  the  court,  that  the  voluntary  assignment 
afcer  insolvency  in  the  one  case,  or  the  assignment  by 
operation  of  law  in  the  other  would  operate  as  a  bar  to  the 
suit;  but  in  the  case  of  De  Menckivitz  v.  Xl'lrieys  16  Vcsey, 
466,  the  question  was  directly  decided  by  a  plea  in  bar. 
\K  bill  for  a  specific  performance  was  filed.    The  defendant 
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pleaded  that  by  an  act  of  Parliament,  49  Geo,  3,  for  the 

relief  of  insolvent  debtors,  it  was  enacted  tlirtt  any  person 
who  on  the  first  of  February,  1809,  was  chari^ed  in  person 
for  any  debt,  m  Inch  did  not  in  the  whole  amo^mt  to  a  greater 
sum  than  £i2,000,  should  be  discharged*  and  that  all  the  cs* 
tate,  titk,'rii^ht  and  interest,  and  truet  of  such  debtor  in  real 
and  personal  assets  should  be  vested  in  tl»e  clerk  of  the  peace. 
The  pleacontaius  the  usual  averments  that  the  phuntifTwaa 
discharged  under  the  act,  &c.;  that  all  his  real  aixl  personal 
property  became  vested  in  the  clerk  of  the  peace  and 
i^emaincd  in  him,  and  conclixles  by  pleading  the  act  in  bar^ 

In  this  case  the  complaiimnt  obtained  relief  of  tlio 
Insolvent  Act  after  filing  his  Viilj)€ndentelifejiiml  the  bill 
l)rayed  for  a  specific  peifonnance  by  which  ttie  complain- 
ant \\'aB  to  come  into  possession  of  valuable  real  ei^tate. 
The  act  nncomlitionally  divested  him  of  all  his  intercut  in 
kU  Ills  real  and  personal  estate  and  invested  it  in  the  clerk 
of  tjie  ]ieace.  A  voluntary  assignment  could  not  be  more 
eompl^^te.  The  act  was  pleaded  in  bar,  an-d-  Lord  Chun- 
eellor  Elden  in  delivering  his  opinion  says  :  ^'Tlie  defend- 
ant could  not  get  over  the  ftict  that  these  circumBtanets 
did  ^^<yt  exiat  when  the  b^J  1  ^vr^, filled  and  jj^^'"^*^ ^^^^^^^ ' *" ^"^ 
U  tltat  tlfc  as:rignee  under  the  act,  clerk  of  tlie  i*eaec  or 
assignee,  nmbt  eome  in  by  supplemental  suit."' 

The  plea  was  accordingly  overruled.  Tlii^  is  the  only 
adjudicated  ease  we  have  been  able  to  find  >n  pointy  ami 
indeed  the  only  one  which  has  fallen  imder  our  noHec 
where  a  tramftT  of  interest  ^^tic^^ti^^  lite,  either  by  opera, 
tion  of  law  or  voluntary,  has  aflforded  matter  iV^r  a  plea  in 
bar,  the  Lord- Chancellor  o\'en*uled  the  plea  on  the  gr'onntl 
that  tlie  cireniiistances  did  not  exist  at  the  time  the  bill 
was  tiled,  and  consequently  the  nmtter  eoittained  in  the 
pica  having  transpired  since  tlte  filing  of  the  bill,  it  would 
not  operate  as  a  bar.  We  think  that  it  may  be  safely 
asserted  as  a  correct  rule,  that  a  plea  in  chancery  should 
never  be  allowed  as  a  bar  if  it  depends  for  its  basis  upon 
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facts  which  have  transpired  «ace  the  filing  of  the  LiH 
Pleas  in  bar  are  not  necessaiiaj  predicated  upon  matter 
recorded  or  as  of  record,  in  a  «ourt  of  equity,  or  aay  other 
«ourt,  but  may  be  founded  on  matters  in  pais;  but  such 
matters  must  have  an  existence  before  tlie  filing  of  &e  bill, 
in  order  to  make  tliem  available  by  plea  in  bar.  These 
may  be  stated  accounts,  an  award,  a  release,  a  will  or 
conveyance,  &c.  ' 

Having  shown  from  the  authorities  that  a  transfer  of 
interest  pendenU  lite  either  by  operation  of  law  or  volun- 
tary, will  not  bar  the  suit,  and  therefore  should  not  be 
pleaded  as  such ;  we  will  now  consider  tlie  efiect  of  such 
transfer,  and  the  remedy  of  tlie  party  aficcted  by  it.    The 
^reat  leading  American  case  on  tJiis  subject,  is  that  of 
JSedgwiek  v.  Cleaveland,  1  Paige,  287,  from  which  we  will 
<iuote  at  some  length.    A  judgment  creditor's  bill  had  been 
filed  against  Sedgwick,  the  complainant  in  this  suit,  before 
tlie  vice  chancellor,  at    the  suit  ®f  Tliomas  aad  Card, 
And  an  order  for  the  appointment  of  a  reciever  had  been 
_  made  in  that  suit,  under  whicli  the  complainant,  Sedgwick, 
made  a  general  assignment  of  all  his  property,  effecS,  and 
filings  in  action^  bot|i  I»^»i1  m^H^;foi.i^  ^o  the  receiver  in  ! 

the  suit  before    the  vicli;;^!^^:*^^!'^  "^^'^'^^^^  ^«' 
^^^^'  ""'^^'^  «^  the.om5l!;r  '-''- 

Chancellor  Walworth  in  his  opinion  savs-   i)f'^'^ 
been  a  case  of  an  assignment  bv  the  comnS.    f  't^"  ^^^  J 
insolvent  act,  there  could  hftv«  K       ''^"'i'^'^i'^ant  mi<Je^e  ,/ 

the  suit  had  ^baterorti  thatlr  T^"^''  ^^-^^  "^ 
ive  that  the  complainant  coddtott^     become  so  defect-  V  1 

his  own  name  against  S^,  deSr^^f^^"''^- ia     ^ 
^oughtproper  to  raise  the  objec  fon      i       t"^'  ^^^  ^ 

the  real  parties  in  interest  to  bringTe"  euif  ..  '"?•  ''^""*^ 
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the  insolvent  aots.  And  when  tlie  sole  complainant  wlio 
originallj  brought  tlie  suit  in  his  own  name,  and  no  aftter 
droits  is  discharged  under  the  insolvent  acts,  and  makes 
an  assignnxent  of  his  property  for  the  benefit  of  hia 
creditors,  the  assignee  must  be  made  a  party  before  the 
suit  can  lie  further  proceeded  in ;  Williams  v.  Kinder^  4 
Vesey  U.  387.  The  proper  course  for  tlie  defendant  in 
such  a  ca&e  if  he  wish  to  have  the  suit  proceeded  in,  or  put 
ail  end  to,  is  to  apply  to  the  court  for  an  order  tliat  the 
assignee  lilo  a  supplemental  bill,  in  the  nature  of  a  l>ill  of 
revivorj  %viriiin  such  time  as  shall  be  pi'escribed  by  the 
coxirt  for  tliat  purpose,  or  that  the  complainant's  bill  b^ 
disiuiiBsed  ;  and  notice  of  such  application  should  be  served 
on  tlie  assignee  as  well  as  upon  the  complainant  in  the 
original  suit;  Porter  v.  Cov!^  5  Mad.,  R.  80.  In  the  ease 
Yare  v<  Xoung^  9  Wend.  E.  649,  the  principle  that  the 
Buit  becomes  defective  in  such  a  case  and  cannot  be  pro- 
ceeded in,  if  objected  to  by  the  defendant,  until  the 
assiguees  ai'e  brought  before  the  court,  is  distinctly  recog- 
nized. It  is  proper  also  to  remark  that  in  ca&e  of  an 
assignment  under  the  bankrupt  or  insolvent  act,  tlie  suit  is 
not  strictly  abated  even  as  to  the  complainant;  but  it 
merely  becomes  so  defective  that  he  cannot  proceed  therein 
Tiutil  ihe  assignee  is  brought  before  the  court;  ajid  the 
a&signce  becomes  so  far  the  legal  and  the  equitabk'  rejire- 
sentative  of  the  rights  of  the  complainant,  that  upon  a  new 
and  BUpiilemental  bill,  in  the  nature  of  a  bill  of  I'evivor 
and  supplement,  being  filed  by  the  assignee  to  continue  the 
proceeding  in  his  own  name,  it  is  not  necessary  to  make 
the  former  complainant  a  party  thereto,  which  would  bt> 
necessary  in  case  of  an  assignment  of  only  a  part  cpf  the  in- 
terest of  tlie  complainant 'in  the  subject  matter  of  the  suit. 
The  learned  Chancellor  further  says:  "That  where  a  party 
who  has  assigned  the  whole  or  a  part  of  his  interest  m  the 
subject  matter  of  the  suit  attempts  to  take  any  active  i^ro* 
ceeding  therein^  the  adverse  party  may  object  to  mok 
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proceeding  on  the  ground  that  the  suit  has  become  abated 
or  defective  as  to  such  assignor  so  that  the  same  cannot  be 
))roceeded  in  until  the  assignee  is  made  a  party."  The 
Chancellor  here  speaks  of  voluntary  assignments,  the  effect 
of  which  is  to  render  tlie  suit  sa  defective  that  it  cannot 
proceed  in  the  name  of  the  assignor,  and  unless  tlie  as- 
nignee  is,  within  a  reasonable  time,  made  a  party,  the  suit 
will  abate.  The  suit  does  not  necessarily  abate  by  reason 
of  tlio  assignment ;  the  adverse  paity  may  take  some  step 
in  the  j)roceedings  after  becoming  acquainted  with  the  fact 
which  will  amount  to  a  legal  waiver  of  his  right  to  urge 
the  objection.  If  the  objection  be  taken  at  the  proper 
time,  the  assignee  may  be  made  party  by  filing  the  proper 
bill.  In  support  of  this  doctrine— vide  Story's  Eq.  PI., 
g  349,  Mitr  Ch.  PL,  64  —  cojnous  reference  might  be  made 
to  Mitford  and  Story,  showing  that  in  case  of  assignment 
the  suit  does  not  necessarily  abate,  but  may  continue  by 
i-naking  the  assignee  a  party.  We  think,  however,  the 
above  to  be  sufficiently  conclusive  on  this  point.  The  next 
question  is,  in  what  manner  should  the  assignee  be  made 
l)arty  ?  K  by  the  assignment  the  suit  abates,  it  follows 
that  tlie  assignees,  in  order  to  avail  themselves  of  any 
benefit  obtained  by  the  transfer  must  file  a  bill  of  revivor. 
But  if  the  converse  of  this  be  true,  as  we  have  shown,  and 
the  suit  does  not  abate,  a  bill  of  revivor  is  not  only  un- 
necessary, but  improper,  the  object  of  the  bill  is  merely  to 
bring  new  parties  before  tlie  court,  and  if,  as  we  have 
shown,  the  suit  is  aftected  only  by  the  alteration  of  interest 
w^hich  operates  alone  upon  the  parties,  and  not  the  subject 
matter  of  the  suit,  these  new  parties  should  stand  in  the 
same  relation  to  the  adverse  party,  as  did  the  complainant 
before  the  transfer.    Deas  v.  Tlioma^^  3  John.,  It.  551. 

A  bill  filed  by  the  assignee  for  this  object,  it  is  true,  is 
in  one  respect,  an  original  bill ;  original  as  being  filed  by 
new  parties,  but  its  nature  is  entirely  supplemental,  and  is 
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tkerefoje  frequently  called  in  the  books,  an  origiaal  bill, 
in  the  nature  of  a  Bupplemental  bill. 

Thus  in  the  note  to  §349,  Story's  Eq.  PI.,  it  is  eaid 
whether  a  suit  in  equity  is  abated  by  the  bankruptcy  of 
the  plaintiff  as  well  as  defendant,  has  been  a  matter  of  doubt. 
]^ut  it  seems  now,  to  be  tliought,.that  the  weight  of  authority 
Lr,  that  it  is  defective  merely,  and  that  the  assignee  may  bo 
brought  forward  by  supplemental  bill.  See  Cooper  E({. 
PL  Ttij  77;  Metf.  Eq.  PL  65  and  notes;  and  in  the  same 
note  L<:ird  Eedesdalc's  language  is :  "  If  a  commission  of 
banknijitcy  issue  against  any  party  to  a  suit,  or  he  is  dii- 
cbai^ed  as  an  insolvent  debtor,  his  interest  in  the  subjcc': 
is,  Tinlefis  he  is  a  mere  trustee,  generally  transferred  to  h's 
assignees,  and  to  bring  them  before  the  court  a  supplemental 
bill  is  nscessary,"  Lord  Redesdale,  however,  in  the  same 
note,  holds  to  a  doctrine  that  was  relied  upon  in  the  argu- 
ment; but  it  will  be  seen  that  he  is  speaking  of  the  deter- 
mination of  the  interest  of  the  plaintiff  or  defendant,  ard 
the  property  becoming  vested  in  another  person  who  does 
not  cki  111  under  him,  as  in  the  case  of  an  ecclesiastical  per- 
son succeeding  to  a  benefice,  or  a  remainder  man  in  a  set- 
ttemeut  becoming  entitled  upon  the  death  of  a  prior  tenant, 
under  the  same  settlement;  in  such  case  the  suit  cannot  be 
continued  by  bill  of  revivor,  nor  its  defects  supplied  by 
supplemental  bill.  This  is  not  at  all  applicable  to  the  case 
betbrc  U8,  as  in  this  case,  the  assignees  claim  under  the  com- 
plainant, John  Wright,  and  the  illustration  given  by  his 
lordship  shows  the  application  he  intended  to  make  of  his 
proposition.  We  have  thus  far  treated  this  case  as  though 
no  recoaveyance  had  been  made  by  any  of  the  grantorr. 
That  re  conveyance,  we  think,  clothes  the  case  in  a  new 
and  difierent  garb,  and  although  there  may  be  apparently 
some  confusion  in  the  books  in  relation  to  the  proper  bill, 
by  which  the  assignees,  when  the  interest  remains  aliena- 
ted, sball  be  made  parties,  still  when  a  part  only  of  the 
interest  is  transferred,  we  think  there  can  be  no  doubt  as  to 
32 
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the  proper  course  to  bring  in  the  assignees.  Bj  the  agree- 
ment it  appears  that  five  out  of  the  seven  of  the  grantees 
re-conveyed  to  the  complainant,  for  the  purpose  of  enabling 
him  to  carry  on  tlie  suit.  This,  we  think,  they  had  a  right 
to  do.  AV^e  cannot  see  any  impropriety  in  this;  the  eflFect 
waa  to  restore  the  complainant  to  the  same  position,  so  far 
as  they  were  concerned,  which  he  occupied  before  the 
assignment. 

The  case,  then,  stands  thus:  At  the  time  the  objection 
was  made  the  complainant  owned  live-sevenths,  and  the 
assignees,  Ferguson  and  Mitchell  D.  Wright,  two-sevenths; 
tlie  complainant  is,  by  his  voluntary  act,  divested  of  a  part 
of  his  interest.    lie  is  still  a  substantive  complainant. 

If  the  view  we  have  taken  in  relation  to  the  re-convey- 
ance be  correct,  there  is  no  doubt  about  the  right  of  Fergu- 
son and  Mitchell  D.  Wright,  to  be  made  parties  by  the 
siil^plemental  bill,  even  if  there  had  not  been  a  re-convey- 
a:ue.  We  think  from  the  authorities,  it  is  quite  as  clear  that 
they  would  have  a  right  to  file  an  original  bill  in  the  nature 
of  a  supplemental  bill,  by  which  they  could  secure  to  tbem- 
bclves  all  the  advantages  and  benefits  which  had  accrued 
to  the  complainant,  anterior  to  the  assignment. 

Only  one  question  remains  to  be  noticed.  It  was  cou- 
tjndvid  in  the  argument,  with  much  ai)parent  confidence, 
by  the  counsel  for  the  defendants  in  error,  that  the  assign- 
ment of  the  complainant  savored  of  champerty  and  main- 
tenance, which  are  forbidden  by  law. 

In  this  country  ther©  is  but  little  or  no  necessity  lor 
enforcing  the  doctrine  of  champerty  or  maintenance.  The 
causes  which  gave  rise  to  the  law  do  not  here  exist,  and 
according  to  the  ancient  maxim,  when  the  reason  for  the 
\a\v  ceases,  the  law  itself  ceases. 

The  English  doctrine  of  maintenance  arose  from  causes 
peculiar  to  the  state  of  society  in  which  it  w^is  established. 
The  great  reason  fur  the  suppression  of  champerty  and 
maintenance,  was  the  apprehension  that  justice  itself  wi;3 
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endangered  by  their  practices,  Blackgtone,  4  Com,,  138^ 
gpeaks  uf  this  of^t^nee  ns  perverting  the  pririlegDS  of  the 
law  iuto  an  engine  of  oppression.  In  tlie  case  of  Si^j- 
Wright  v<  P^ig^^  1  LiJon^  16T,  it  was  said  by  the  whdo 
court  of  common  pleas,  that  the  meaning  of  the  statute  uf 
the  33  il.,  8,  coneerning  maintenance,  was  to  ^*  repress  the 
practices  of  many,  who,  when  tliey  thought  they  had  title 
or  ri^ht  to  any  lantl,  for  tiic  futlierance  of  their  ]ireteiided 
right,  conveyed  lhi.4r  interest,  or  some  part  thereof,  to  great 
persons,  and  with  their  countenance  did  op]jrcf?e  the  ^^ 
Bimov^J'^  Tlie  power  of  great  men  to  whom  rigbte  of  act  km 
M"ere  transfi.Tre<I,  in  onler  to  obtain  suppiurt  and  favur  in 
£iuits  bronglit  to  assert  these  rights,  the  cuntedenu-ies  which 
were  thus  formedjand  the  oppressions  wliieh  followed  from 
the  inflaence  of  great  men,  in  sneh  case&,  are  themes  of  coni- 
phiint  in  the  eurly  btioke  of  the  English  law.  AVhile  tJio 
power  of  nobles  and  great  men  was  felt  in  the  mhtiinistra- 
tiim  of  jmtice,  tliese  practices  seem  to  have  produced  real 
'•'jid  frreat  evils* 

jfc  that  state  of  things,  iivstoad  of  invigorating  and  puri- 
fy*^, g  the  adminii?tration  of  jui^tiee,  as  tlie  direct  remedy 
for  ;  '^h  evils,  tlie  laws  concerning  chamjierty  and  main  ten* 
ance  ,  ere  established  as  penal  regulations,  intended  to 
operate  upon  the  parties  to  these  transactions. 

It  was  a  principle  of  t!ie  common  law,  that  a  riglit  of 
action  coulS..  not  be  ti^ansterred  by  him  who  had  the  right^ 
tu  another/  '  Whijn  we  seek  the  reason  of  this  nile^  we  tind 
it  in  the  nnjiive  already  mentioned,  an  apprehension  that 
justice  wonld  fuil,  and  oppressitm  would  folio Wj  if  the  right  of 
action  might  be  assigned.  '^Xuthing,"  says  Coke,  Co.  Lif.^ 
114,  ''in  action  entry  or  re-entry  can  be  granted  over,  tor  so 
Tinder  color  thireof,  i^retended  titles  might  be  grant^-d  to 
gi'eat  men,  wijereby  right  might  be  trodden  down  and  the 
w^eak  oppressed/  This  doctrine,  it  will  be  seen,  has  growa 
out  of  the  inerpi^dity  of  society  in  England.  The  rich,  th& 
great  and  noblsj  should  not  come  in  with  tiicir  wealth  and 
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influence,  and  maintain  Bxnta  hj  which  the  weak  and  poor 
could  be  oppressed.  In  modem  times  the  doctrine  has,  to 
a  great  extent,  yielded,  and  the  evils,  under  a  pure  and 
firm  administration  of  justice,  are  little  felt  Champertj 
and  maintenance  are  now  seldom  mentioned  as  existing  in 
fact,  or  as  producing  any  considerable  mischiefl 

In  this  country,  with  wise  and  wholesome  laws,  enjoying 
as  we  do  a  political  and  social  equality,  which  never  can 
exist  under  the  institutions  of  England,  with  the  adminis- 
tration of  justice  alike  accessible  to  the  poor  and  the  rich, 
t^rhere  oppression,  such  as  give  rise  to  the  doctrine  of  main* 
tenancs  and  champerty  in  England,  cannot  exist,  it  is 
almost  impossible  to  conceive  how  a  case  of  champerty  or 
maintenance  can  occur;  it  is  a  part  of  our  judicial  policy - 
not  to  shut  out  suitors,  or  close  the  temple  of  justice 
against  those  who  resort  thither  for  an  adjustment  of  their 
legal  rights.  Neither  should  litigation  be'  incited,  or 
improperly  or  unlawfully  encouraged,  so  as  to  amount  to 
oppression. 

To  check  and  prevent  this,  our  statutes  in  relation  to 
malicious  prosecutions  and  limitations  of  actions,  have  been 
passed.  "We  have  no  statute  in  this  state  against  champerty 
and  maintenance,  as  they  have  in  New  York  and  some 
other  states  of  the  Union;  neither  do  we  see  any  necessity 
for  adopting  the  English  law  on  this  subject.  The  state  of 
society  which  produced  them,  and  the  evils  which  they 
were  intended  to  remedy  do  not  exist  here.  To  transfer  the 
right  of  action,  or  to  maintain  the  suit  of  another  without 
having  any  direct  or  contingent  interest  in  it,  will  not  nec- 
essarily produce  mischief  or  oppression  in  this  country.  It 
may,  on  the  other  hand,  in  particular  cases,  have  a  ten- 
dency to  secure  rights  and  promote  the  ends  of  justice. 

But  if  this  doctrine  of  maintenance  prevailed  here, 
still  the  maintenance  of  the  suit  of  the  complainant, 
"Wright,  by  his  sons  would  not  be  obnoxious  to  the  law 
«( when  there  is  consanguinity  or  affinity  between  the  auitor 
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and  liiin  wbo  gives  aid  to  the  suit;  the  voice  of  nature  and 
tlie  language  of  the  law  equally  declare  that  such  aeeiBt- 
ance  is  Ti  0 1  unlawful  maintenance."  Tlwllhiner  v.  Brinks* 
Aoff^  3  Cow.,  623.  In  this  case  the  learned  chancellor  baa 
given  an  elaborate  and  able  opinion  upon  this  subject,  in 
which  the  doctrine  i«,  we  think,  viewed  in  its  proper  light. 

The  points  raised  and  argued  in  this  case  being  some- 
what new,  and,  at  first  sight,  a  little  embarrassing,  and  the 
case  being  oae  of  great  iinportauce,  we  have  exan^neJ  the 
question  at  greater  length  thasL  we  might  otherwise  have 
^considered  necessary. 

The  judgment  of  the  district  court,  allowing  the  pica  of 
Edward  Kilbeurne  as  a  bar  to  the  suit,  and  retusing  to  per- 
mit Ferguson  Wright  and  Mitchell  D.  Wright  to  be  wade 
parties  by  supplemental  bill,  is  therefore  reversed,  and  the 
cauBD  retnauded  for  farther  proceediags  not  incousistjeDj: 
with  this  opinion. 

DhEtnting  Oj»inwn  ly  Greenk,  5.  I  cannot  fully 
eoiieur  in  the  oj^iaioa.  Tlie  right  ^f  a  eoiaplaiaaut  t^^ 
transfer  his  eqaities  ia  a  bill,  pendente  lite^  is  too  br(^a<lly 
iind  generally  asserted.  Ordinarily,  when  a  party  seek»t 
to  take  advoatage  of  fraud  in  a  judgraent  readered  against 
lii^  land,  it  is  for  hina  alone,  as  the  injui-ed  party^  to  i^eek 
tlie  remedy.  K  the  party  on  whom  the  wrong  or  fjiiud 
is  perpetrated,  waires  his  remedy  hy  sileat  ae(|uicseaee,  it 
4oed  not  belong  to  a  pureliaser  ander  hiia  to  revive  \\m 
cemedy  —  to  prolong  the  eontroverey  aad  litigation,  unless 
like  fraud  was  collusive  lor  the  pui*pose  of  injuring  sueli 
pureliaser;  and  hence  the  comnaon law  doctrine,  tliatfmml 
ean  only  be  avoided  by  him  who  had  a  prior  interest  Iti 
tlie  eatate  affected,  and  not  by  him  who  subseq^ueiit  tn  tlm 
fraud  acquired  the  interest.  3  Coke,  83,  a ;  5  John-  C, 
S54;  T  Paige  C,  18. 

I  cannot  indorse  the  doctrine  of  the  opinion  in  this  case, 
that  the  right  of  action  against  a  fraud  is  transferrable^  m 
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Boine  other  actions  in  equity  may  be ;  but!  hold  that  such 
a  transfer  might  in  good  conscience  be  recognized  in  all 
cases  where  it  is  made,  as  in  this  case,  by  a  father  to  his 
cUildi-en,  who  were,  as  heire,  interested  in  tlie  remedy,  and 
luiglit  have  been  dependent  upon  tlie  very  estate  for  sup- 
]>«>rt  at  tlie  time  of  the  alleged  fraud.  Upon  the  intimate 
relation  of  parent  and  child — upon  the  ground  of  consan- 
guinity and  tlio  right  of  inheritance,  and  upon  that  only, 
do  I  favor  the  conclusion  that  the  plea  in  this  case  should 
not  be  considered  a  bar  to  the  proceeding. 

I  cannot  agree  with  the  opinion :  "  that  a  plea  in  chan- 
cery should  never  be  allowed  as  a  bar  if  it  depends  for  its 
basis  upon  facts  which  have  transpired  since  the  filing  of 
tlie  bill."  If  tliis  be  true,  then  a  full  convevance  of  all 
interest  and  right  of  action  from  complainant  to  defend- 
ant could  not  be  pleaded  in  defense  of  the  action. 

Ill  all  other  particulars,  I  fully  concur  in  the  able  opin- 
ion of  my  learned  brother. 

Decree  reversed. 

J.  C.  UaU  and  C.  IL  Phelps^  for  appellants. 

liceves  and  MiUer^  for  appellees. 
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K^^iTZlSR  v.  Bradstreet. 

In  a  bill  to  foreclose  a  mortgage  a  rtntement  of  the  nabstanec  of  sucli 
instrument  is  all  that  is  required  ;  and  if  a  question  is  raised  in  R^lntiun 
to  the  mortgage  a  certified  copy  is  admissible  in  evidence  whore  the 
original  is  not  within  the  control  of  the  party  wishing  to  use  th^  snme. 

Where  a  respondent  was  required  by  rule  to  plead  answer  or  dernur  within 
thirty  days,  and  within  that  time  submitted  a  demurrer  to  the  decUion  of 
the  court,  and  having  rested  his  case  upon  such  decision  without  fiUng  an 
affidavit  of  merits,  the  decree  rendered  before  the  expiration  of  said  thirty 
days  will  not  be  disturbed. 

Appeal /r^TTi  Des  Moines  District  Court. 

Opinion  hj  Greene,  J.  Proceedings  under  the  statute  to 
foreclose  a  mortgage.  The  hill  was  filed  iu  March,  1S4P. 
At  the  fall  term  following  the  plaintiff  had  leave  to  amend, 
and  subsequently  filed  an  a!n3nded  bill  in  which  it  was  set 
forth  that  a  decree  of  foreclosure  had  been  rendered  upon 
the  mortgago  for  the  non-payment  of  the  note  which  first 
became  due,  and  that  said  Mary  A.  Ivnetzer  had  taken  the 
cause  to  the  supreme  court  where  the  papers  includln;:^  the 
original  deed  of  mortgage  were  tlien  ponding  and  could  not 
ba  procured;  and  he  therefore  submitted  a  certified  copy  of 
t'le  mortgage  from  the  recorder's  office.  The  defendiint 
was  than  ruled  to  plead  answer  or  demur  within  thirty 
days,  and  before  the  expiration  of  that  time,  she  filed  a 
6;>ccial  demurrer  that  the  reason  assigned  for  not  procuring 
t'le  original  deed  was  not  sufficient  and  submitted  the  Banio 
t )  the  court.  Whereupon  the  demurrer  was  overruled,  and 
it  was  decided  that  the  alleged  copy  of  the  original  mort- 
gage on  file  as  an  exhibit,  and  as  referred  to  in  the  bill,  was 
suflScient  oyer  without  producing  the  original  mortgng.v 
The  court  thereupon  rendered  a  judgment  for  the  debt  and 
a  decree  of  foreclosure,  pro  confesso.  To  these  proceedings 
there  are  two  objections  urged. 

1.  It  ig  contended  that  a  foreclosure  could  not  be  properly 
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awarded  without  the  original  mortgage.  But  we  have  dis- 
covered no  such  imperative  rule  in  chancery  practice,  or  in 
our  statute  concerning  mortgages.  The  substance  of  such 
^  an  instrument  is  all  that  is  usnallj  required  in  a  bill  of  com- 
plaint, and  our  statute  in  this  particular  provides  for 
nothing  more.  It  only  requires  all  mortgagees  to  file  a 
petition  setting  forth  the  substance  of  the  mortgage  deed* 
Kev.  Stat  443,  §4.  This  statute  is  moi-e  than  complied 
with  by  the  present  bill.  It  not  only  gives  the  substance, 
but  it  purports  to  furnish  a  certified  copy  of  the  mortgage, 
and  we  think  it  sufficiently  explains  the  inability  of  the 
complainant  to  produce  the  original,  even  if  it  had  been 
required  by  the  practice  of  the  court.  The  statute  declares 
that  when  it  becomes  necessary  to  use  any  such  instrument 
and  it  is  not  within  the  power  of  the  party  wishing  to  use 
tlie  same,  the  record  thereof,  or  a  transcript  of  such  record, 
may  be  read  in  evidence.  Ilev.Stat.  209,  §  35.  In  this  case 
the  party  showed  to  the  satisfaction  of  the  court  that  the 
mortgage  was  not  within  his  power,  and  therefore  if  any 
question  had  arisen  in  the  case,  iu  reference  to  tlie  mortgage, 
«  certified  copy  would  have  been  admissible.  We  think 
then,  that  the  court  very  properiy  admitted  the  copy,  and 
correctly  rendered  the  judgment  and  decree  of  foreclosure. 

2.  The  only  other  objection  urged  is,  that  judgment  was 
obtained  before  the  expii-ation  of  the  thirty  days  rule  to 
plead,  answer,  or  demur.  As  the  detendant  chose  to  file 
her  demurrer  and  submit  it  to  the  decision  of  the  court 
sooner  than  she  was  required,  she  cannot  now  take  advantage 
of  the  proceeding.  It  was  the  result  of  I^r  own  action.  She 
appears  to  have  rested  her  case  upon  tlte  demurrer,  and 
intimates  no  desire  or  intention  to  file  any  pJea  or  answer. 
Besides,  the  statute  expressly  declares  that  if  a  demurrer  be 
overruled  the  defendant  shall  be  allowed  to  answer  over 
upon  filing  an  affidavit  of  merits.  Stat  of  184^  P^  50,  §  3. 
Had  the  defendant  in  this  case  desired  to  answer  over,  it 
^became  incumbent  on  her  to  file  an  aifidarit.    As  aba 
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neglected  to  do  thait,  it  can  only  be  inferred  that  she  had  no 
meritorious  defense  and  chose  to  abide  the  decision  upon 
the  demurrer. 

Judgment  and  decree  affirmed* 


D,  Rover  ^  for  appellant. 
JZ  IT.  StavT^  for  appellee. 


Sprott  -y.  Eeid. 

As  a  general  rule,  an  execution  must  pursue  and  be  warranted  by  the  judg- 
ment; but  a  Tariance  in  date  or  description  which  might  have  been 
arocnded,  is  not  sufficient  to  invalidate  the  sale  in  a  collateral  proceeding. 

"Where  an  execution  sufficiently  identities  the  judgment  to  render  certain 
the  authority  upon  which  it  issued,  it  will  iaveit  the  sheriff  with  power 
to  sell. 

Where  the  law  provides  that  the  costs  of  partition  shall  be  paid  in  the  first 
instance  by  the  petitioners,  but  cventtHilly  by  aU  the  parties  in  interest* 
it  is  not  necessary  that  the  final  judgment  for  eost  against  aU  the  parlies 
Hhonld  show  that  they  were  first  paid  by  the  petitioners. 

K  judgment  for  costs,  a  necessary  incident  to  a  judgment  in  partition,  and 
is  not  conditional  where  it  awards  execution  against  such  of  the  parties 
as  should  fiiil  to  pay  their  respective  portions  within  sixty  days. 

L*ho  death  of  defendant  in  execution  at  the  date  of  sale  cannot  afiect  its 
validity. 

A  judgment  for  cost  does  not  create  the  obligation  of  a  contract  within  th« 
U.  S.  constitution  and  th«  special  session  laws  of  Iowa  of  1844;  and 
where  such  judgment  was  rendered  prior  to  the  valuation  law,  and  the 
execution  issued  under  that  law,  aad  where  the  record  shows  affirmatively 
that  the  property  was  sold  without  valuation,  the  sale  is  Toid. 

Erbor  to  Lee  District  Court, 
Opinion  hy  Qreene,  J.     Action  commenced  by  H.  T. 
Keid  against  James  Sprott  for  eighty  acres  of  land  on  the 
Half  Breed  tract  in  Lee  county.    Judgment  ibr  the  plaintiit 
38 
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On  the  trial,  the  plaintiff  gave  in  evidence  tlie  record  of 
the  judgment  of  partition,  and  a  sheriff  ^s  deed,  showing 
tliat  the  land  in  question  had  been  sold  to  him  in  part  sati- 
is  faction  of  the  judgment  for  costs,  in  the  partition  suit 

The  defendant  then  offered  in  evidence  two  executions, 
issued  on  said  judgment  for  costs.  The  alias  execution 
was  dated  June  20, 1844,  and  directed  the  sheriff  to  pro- 
ceed witliout  regard  to  the  valuation  law.  This  execution 
recited  the  judgment  as  rendered  April  7, 1841,  when,  in 
fiict,  it  was  rendered  at  the  October  term  of  the  court,  in 
that  year.  lie  then  offered  to  prove  that  the  execution 
defendant  died  before  the  sale  to  plaintiff,  and  the  court 
sustained  plaintiff's  objection  to  the  introduction  of  such 
l)roof. 

To  show  his  own  riglit  to  the  land,  the  defendant  offered 
a  deed,  under  an  administrator's  sale  by  an  order  of  court, 
rtted  January  8,  1845;  which  deed  was  recorded  subse- 
quently to  that  introduced  by  the  plaintiff.  J3ut  the  defend- 
ant's deed  was  objected  to.  The  court  sustained  the  object- 
on,  and  instructed  the  jury  that  the  evidence  introduced 
>y  the  plaintiff  showed  the  legal  title  to  be  in  him. 

As  several  errors  are  assigned,  upon  points  which  have 
Iready  been  fully  adjudicated  by  this  court,  we  will  pre- 
3nt  those  only  which  indicate  new  features  for  considera- 
don  : 

1.  It  is  claimed  that  the  executions,  introduced  by  the 
defendant,  show  that  the  plaintiff  did  not  acquire  legal  title 
under  the  sheriff's  deed.  The  variance  between  the  date  of 
tlie  judgment  and  the  date  as  recited  in  the  execution,  is 
urged  as  sutlieient  to  invalidate  the  sale.  It  it  true,  as  a  gen- 
eral rule,  that  the  execution  must  pursue  and  be  warranted 
by  the  judgment.  But  the  variance  complained  of  in  this 
instiince  is  one  that  might  have  been  amended.  It  is  one  of 
those  irregularities  which  should  be  regarded  as  voidable 
only,  and  we  consider  it  not  enough  to  invalidate  the  sale  in 
a  collateral  proceeding,  like  the  present    The  execution  fia^ 
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describes  and  identifies  the  judgment  as  to  render  certain 
the  authority  upon  which  it  issued,  and  ttiat  was  safficient 
to  invest  the  sheriff  with  power  to  sell.  As  the  variance  is 
tlie  result  of  a  uiistakB  in  the  clerk,  which  might  have  been 
amended,  and  as  the  execution  otheinvise  identitiee  the 
judgment,  it  cannot,  under  the  prevailing  current  of  author- 
ities, be  regarded  as  fatal  to  plaintiff's  title.  JIfi7nphret/» 
V.  Beeson,  1  G.  Greene,  199;  4  Wend.,  685;  8  ib.,  6 TO;  5 
Cowen,  529;  4  Blackt,  263;  4  How,  Miss.,  26T. 

If  an  execution  varies  or  departs  so  material]  v  from  the 
judgment  upon  which  it  issued,  as  to  render  the  ideutit}^  or 
connection  uncertain  or  doubtful,  there  would  be  obvious 
propriety  in  regarding  a  sale  under  that  execution  void. 
In  the  case  at  bar,  there  is  no  such  material  variance,  and 
hence  the  sale  is  not  void  on  that  accoimt. 

2.  It  is  objected  that  the  judgment  for  costs,  under  which 
tlie  property  was  sold,  was  not  such  a  valid  operative  judg- 
ment  as  would  authorize  the  execution  and  sale,  but  as  it  is 
conceded  that  the  jurisdiction  of  the  court  was  competent 
to  render  the  judgment  of  partition,  it  must  be  conceded 
that  the  powers  of  the  court  were  equally  competent  to  ren- 
der the  judgment  for  costs.  The  latter  became  a  necessary 
incident  to  the  former,  and  was  expressly  authorized  by  the 
partition  law. 

It  is  urged  as  an  objection  to  this  judgment  for  cost,  that 
tlie  law,  and  judgment  itself  required  payment  of  cos^ts  in 
tlie  first  instance  by  complainant,  and  that  the  judgment 
does  not  show  such  payment.  The  law  provides  that  *'  all 
the  costs  of  partition  shall  be  paid  in  the  first  instance  by 
the  petitioners,  but  eventually  by  all  the  partitas,  in  pro- 
portion  to  their  interests."  Eev.  Stat.,  462,  g  32.  It  was 
not  necessary  for  the  judgment  to  show  that  the  petitioners 
first  paid  the  costs.  It  is  enough  for  us  to  know  that  the 
judgment  was  against  those  who  were  eventually  to  pay 
the  cost  in  proportion  to  their  respective  interests. 

As  the  judgment  was  authorized  by  law,  it  must  be  pre* 
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earned  that  fdl  necessary  facte,  preliminary  to  the  judgment, 
'ivere  estabikhed  to  the  satisfaction  of  the  court 

But  if  true  that  the  petitioners  did  not  in  the  first 
instance  pay  the  cost  that  fact  would  not  exempt  the  par- 
ties from  eventual  payment,  nor  divest  the  court  of  power 
to  render  judgment  against  them,  nor  exempt  their  prop- 
erty from  its  effects. 

Again,  it  is  urged  that  the  judgment  was  interlocutory 
and  conditional,  and  authorities  are  cited  showing  that 
Buch  judgments  are  objectionable.  We  can  see  no  analogy 
between  those  authorities  and  the  judgment  under  consid- 
eration. This  was  the  final  judgment  in  confirmation  of 
the  partition.  It  was  rendered  by  a  court  of  competent 
authority,  and  awarded  an  execution  again«t  such  of  the 
parties  as  should  fail  to  pay  the  costs  within  sixty  days. 
The  judgment,  then,  was  not  interlocutory  or  conditional. 
It  was  final  and  absolute.  It  unconditionally  required  pay- 
ment of  cost,  and  unconditionally  awarded  an  execution 
against  those  who  did  n«t  pay  their  respective  portions 
within  sixty  days  —  thus  virtually  granting  a  stay  of  exe- 
cution for  that  time.  It  will  hardly  be  contended  that  a 
mere  stay  of  execution  makes  a  payment  conditional.  We 
conclude,  then,  that  there  was  a  valid  and  subsisting  judg- 
ment 

8,  Did  the  court  err  in  rejecting  the  proof  that  the 
defendant  in  exeeution  died  before  the  sale?  We  think 
not  The  judgment  for  cost  was  made  a  special  lien  upon 
the  property  divided.  It  was  a  judgment  in  rem.  and  the 
land  in  questioii  was  subject  to  the  payment  of  die  lien, 
whether  the  defendant  was  dead  or  alive.  Besides,  under 
tlie  laws  of  this  state,  land  is  subject  to  the  payment  of 
debts  before  it  can  descend  to  the  heirs  at  law. 

But  in  any  view  of  the  law,  the  fact  which  the  defendant 
below  proposed  to  prove,  could  not  invalidate  the  sale.  He 
did  not  propose  to  show  that  the  defendant  was  dead  at  the 
ififiiuDg  and  attestaiion  of  the  writ    The  proof  applied 
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merely  to  the  date  of  tale,  and  of  conrse  could  have  na 
application  to  the  time  when  the  execution  issued,  i>or  to 
the  authority  exercised  by  the  sheriff  under  the  writ,  7 
BlackC,  156;  4  Howard,  80;  4  Washington,  C.  C,  6, 

We  conclude,  then,  that  the  court  was  justified  in  reject- 
ing the  proof,  because  it  could  not  affect  the  validity  of  the 
sale. 

4.  As  tlie  valuation  law  was  in  force  at  tlie  date  of  tlie 
execution,  and  as  under  that  law  the  sheriff  was  only 
authorized  to  sell  property  at  two-thirds  its  appraised  value, 
it  is  claimed  that  tlie  sale,  having  been  made  wiUiout  re- 
gard to  that  law,  was  unauthorized  and  void. 

Tlie  record  shows  affirmatively  that  the  property  was 
not  sold  under  the  valuation  law ;  and  the  question  arises 
was  the  judgment  under  which  the  sale  was  made,  in  any 
way  removed  from  the  provisions  of  that  law^  If  not, 
the  sheriff  had  no  authority  to  sell  the  land  for  lem  than 
two-thirds  its  appraised  value ;  and  as  the  record  ij]iow& 
that  he  sold  it  at  a  mere  nominal  price  without  regard  to 
value  or  valuation,  the  deed  must  be  regarded  as  abi^alutely 
void.  The  only  question  to  be  decided  in  order  to  deter- 
mine the  application  of  the  valuation  law  to  the  execution 
is,  was  the  judgment  obtained  on  a  contract  made  jirior  to 
tlie  20th  of  February,  1843.  Laws  of  special  t^L'^^iioii  1844, 
p  7.  Tliis  law  was  passed  in  order  to  make  the  vahiatinn 
law  conform  to  the  constitution  of  the  United  SrateSj  by 
not  "  impairing  the  obligation  of  contracts." 

If  the  judgment  for  cost  was  a  contract  such  as  tlie 
constitution  contemplates,  a  sale  according  to  valuation 
was  not  necessary. 

Accoi-ding  to  1  Bouvier's  Law  Dictionary,  353,  §  9,  ''a 
judgtnent  is  an  express  contract  of  the  highest  obligation/' 
See  also.  Story  on  Con.,  1,  2;  7  John.,  488. 

The  authorities  are  conflicting.  Lord  Mansfield  says 
that  "a  judgment  is  not  a  contract."  In  14  John.,  47^, 
4he  court  say  that  a  judgment  is  not  a  contract  lu  fiict. 
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But  it  matters  not  liow  courts  may  have  viewed  the 
analogy  between  judgments  and  contracts.  It  is  obvious 
that  a  judgment  is  not  in  fact  a  contract ;  it  is  not  an  agree- 
ment or  covenant  between  two  or  more  pereons;  it  is  not  a 
mutual  promise  upon  lawful  consideration,  creating  mutual 
obh'gations,  either  executed  or  executory;  it  is  not  an 
agreement  between  two  or  more,  to  do  or  not  to  do  a  par- 
ticular thing.  A  judgment  may  be  the  result  of  a  contract, 
but  is  not  the  contract  itself. 

A  judgment  or  decree  by  consent,  comes  nearer  to  a 
contract  than  any  other,  but  even  such  is  only  the  result 
of  an  antecedent  contract,  liability,  or  penalty.  Where  a 
contract  is  enforced  by  judgment,  it  enters  into  and  becomes 
a  part  of  the  judgment,  but  still,  that  judgment  is  not  the 
obligation  of  the  contract,  but  is  the  authorized  power 
under  which  those  antecedent  obligations  are  to  be  enforced. 

True,  the  relation  between  a  contract  and  its  consequent 
judgment  is  very  intimate,  and  still  judgments  are  often 
rendered  where  no  ctmtract  existed.  Judgments  are  ren- 
dered for  crimes,  misdemeanoi's  and  torts,  and  on  mere 
exp:irte  liability.  Itcanhardly  be  claimed  tliat  such  judg- 
ments should  be  regarded  as  contracts,  and  yet  those  judg- 
ments have  as  much  tbrce  and  validity,  as  those  growing 
out  of  contracts. 

A  judgment  is  the  decision  of  the  court  in  a  civil  or 
criminal  proceeding ;  it  is  tlie  determination  or  sentence 
of  the  law ;  but  a  contract  is  a  compact  between  two  or 
more  pereons,  and  hence  a  judgment  is  not  a  contract  at 
law.  It  is  conceded  that  they  are  not  the  same  in  fact, 
but  claimed  that  they  are  so  in  contemplation  of  law. 
But  vre  find  no  legal  definition  applicable  to  the  one  that 
can  designate  the  other.  As  the  same  legal  definition  can 
in  no  instance  be  applied  to  both  tenns,  they  can  in  no 
instance  become  convertible.  They  are  regarded  as  es- 
sentially ditierent  in  business  transactions,  in  legislation^ 
^ad  ift  all  j;idjudiQ£itions.    In  ^11  statutes  offQcting  them 
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tliey  lire  treated  as  entirely  distinct  and  different,  Tiio 
one  18  the  result  o{  private  action ;  tlie  other  the  result  nf 
tlie  hivv  as  determined  by  an  anthorized  tribunal,  llie 
one  h  produced  by  tlie  parties  in  interest ;  the  other  ie  tlie 
determination  of  a  disinterested  person.  The  one  has  to 
be  proved ;  the  other  proves  itself. 

But  same  judgments  are  more  nearly  assimilated  to 
contracts  tlian  othera.  Where  a  judgment  is  rendered  to 
enforce  tlie  obligation  of  a  contract,  it  approximates,  but 
still  it  13  not  the  same;  it  does  not  create  this  obligation  ■ 
it  only  ci-eates  the  authority  imder  wliich  that  obligation 
is  enforced. 

In  a  large  portion  of  judgments  there  is  no  such  analogj- ; 
110  approximation. 

If  a  judgment  is  not  the  result  of  a  voluntary  coiiti-act,  it 
cannot  have  the  same  analogy  as  that  Avhich  is  ordered  U> 
enforce  a  contract ;  and  hence,  the  judgment  in  question  can 
have  no  such  analogy.  This  judgment  was  not  rendered 
upon  a  contract.  It  was  only  for  costs  and  cliarges  growing 
out  of  a  proceeding  in  re?n^  a  proceeding  residting  fnnu  no 
pei'sonal  obligation  or  contract  expressed  or  impliid,  Tiie 
partition  proceeded  from  the  accidental  relatic^u  of  the 
partieis  from  their  joint  and  common  interest  in  the  land, 
and  was  tlie  consequence  of  the  law  upon  that  relalion. 
The  costs  were  an  incident  of  the  partition,  and  the  judg- 
ment for  costs  the  residt  of  that  hicident,  and  lienee  it  has 
no  affinity  to  the  obligation  of  a  contract. 

True,  thig  judgment  creates  an  obligation,  but  not  &uch 
an  obligation  as  comes  within  the  letter  or  spirit  of  the 
const itu lion.  It  is  an  obligation  imposed  by  law,  and  not 
the  obligation  of  a  contract  made  by  the  parties. 

If  a  jiulginent  is  a  contract  within  the  protecting  clause 
of  the  coiiiititution,  as  claimed,  then  it  must  follow  that  if 
rendered  under  the  valuation  law,  it  would  be  subject  to  its 
proviiiions  alJumgh  rendered  upon  the  oWigations  of  a 
contract  made  prior  to  that  law.    It  would  le  no  letfl  a 
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contract  if  rendered  subsequent  to  the  passage  of  the  valu- 
ation law,  and  as  the  old  obligations  would  enter  into,  and 
be  superseded  by  the  new  judgment  contract,  it  follows 
that  tliis  view  of  the  judgment  would  impair  those  old  obli- 
gations, and  thus  violate  the  constitution. 

We  can  find  no  decision  that  will  justify  the  position 
urged  by  defendant  in  error.  There  have  been  many 
decisions  in  the  supreme  court  of  the  United  States  bearing 
directly  upon  this  clause  in  the  constitution,  but  none  of 
tliem  go  so  far  as  to  make  it  applicable  to  any  other  obliga- 
tion than  that  of  a  contract  voluntarily  made  between 
parties. 

Branson  v.  I^imie^  1  IIow.,  816.  originated  in  a  mort- 
gage contract,  and  the  case  turns  upon  the  principle  that 
the  rules  of  law  and  equity  in  relation  to  mortgages,  entered 
into  and  formed  a  part  of  the  contract.  It  refers  particular- 
ly to  the  laws  in  force  "  when  the  contract  was  made, "  and 
has  no  application  to  those  in  force  when  the  decree  was 
rendered. 

The  same  principle  prevails  in  McCrackin  v.  Haywood^ 
2  How..  608. 

In  10  Howard  398,  it  was  held  that  "  it  must  certainly 
be  shown  that  there  was  a  perfect  investment  of  property 
in  the  plaintiff  in  error  by  contract  with  the  legisLiture,  and 
a  subsequent  arbitrary  divesture  of  that  property  by  the 
latter  body,  in  order  to  constitute  these  proceedings  "  an  act 
impairing  the  obligation  of  contract."  If  we  adhere  to  that 
rule  and  apply  the  analogy  to  transactions  made  by  indi- 
viduals, we  must  arrive  at  the  conclusion,  that  unless 
obligations  are  created  by  contract  within  the  legal  accepta- 
tion of  that  term,  they  are  not  protected  under  the  constitu- 
tion; and  as  a  judgment  creates  no  such  obligation,  it 
cannot  come  within  the  rule. 

But  it  is  contended  that  if  a  judgment  is  not  a  contract, 
the  sale  under  the  execution  would  still  be  valid,  even  if 
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there  was  uo  valulition  as  required  by  statute  ;  and  author^ 
ities  are  cited  in  support  of  this  position.  We  readily 
concede  that  if  the  record  in  this  case  was  silent  in  relation 
to  the  valuation  and  sale  at  the  price  provided  by  law,  that 
it  might  well  be  presumed  the  officer  had  done  his  duty 
and  had  made  a  valid  sale.  But  the  record  in  this  case 
expressly  shows  the  contrary.  It  shows  that  there  was 
no  valuation,  and  that  the  sale  was  not  according  to  ap- 
praisement The  statute  inhibits  the  sheriff  from  selling 
property  at  less  than  two-thirds  its  appraised  value.  That 
is  made  an  express  condition  upon  which  depended  the 
power  of  the  sheriff  to  sell.  This  valuation  dause  wai 
enacted  to  protect  execution  debtors  from  a  ruinous  sacrifice 
of  property.  It  would  be  subversive  of  that  intention  and 
aa  outrage  upon  the  rights  of  such  defendants,  to  decide 
that  it  was  not  necessary  to  sell  the  property  agreeable  to 
the  valuation  required  by  law. 

That  this  matter  of  valuation  under  such  a  law  is  not 
merely  directory,  but  a  question  of  power  on  which 
depended  the  validity  of  the  sale,  is  abundantly  shown  by 
the  authorities.  3  How.,  713;  6  ib.,  21;  7  ib.,  178;  S. 
Mass.,  154;  14  ib.,  28;  3  :N^ew  Hamp.,  46;  2  Blacky  1;  1 
Gil.,  307. 

As  the  record  in  this  case  shows  that  the  property  in  ques- 
tion was  sold  at  a  mpre  nominal  price  without  regard  ta 
valuatiou^  and  as  the  judgment  was  not  rendered  upon  thB 
obligation. of  a  contract,  we  conclude  that  the  court  erred 
i&  deciding  the  legal  title  to  be  in  the  plaintiff  below* 

JTmdgmMt  reversed. 
Geo.  0.  DioMfij  for  plaintiff  in  error. 
JK  T.  Rddy  pro  $e. 


84 


498  BURLINGTOlf,    MAT,    1853. 


Smith  V.  Walsh. 


Smith  v.  "Walsh, 

A  deed  executed  in  another  State  ie  good  under  the  fttantei  of  1640  and  I84l| 
whether  acknowledged  according  to  (he  Uws  of  that  ktate,  or  according  td 
the  statute  of  1840. 

Proof  of  the  execution  of  a  deed  whith  has  been  duly  acknowledged  k  noi 
necesstfjf  unlese  denied  under  oath. 

Errob  to  Lee  DUtrid  Court 
Opinion  ly  Greenb,  J.     Abticrn  of  right     Flaintifik 
claim  nnder  the  judgment  of  partition  of  the  Half  Breed 
lands  in  Lee  county  and  recovered  a  verdict  and  judgment 
in  the  court  below. 

It  is  now  objected  that  the  court  erred  in  admitting  a 
deed  in  support  of  plaintiff's  title  without  proof  tbfit  it  waA 
acknowledged  according  to  the  lax/  of  the  state  in  which 
it  was  executed.  But  as  the  deed  appears  to  hare  been 
acknowledged  according  to  the  statute  of  1840,  anj  furtheif 
proof  pf  its  execution  was  not  necessary.  If  the  deed  had 
ilot  been  acknowledged  according  to  the  statute  of  1840^ 
then,  it  was  admi8slble  under  the  statute  of  1841,  if  acknow- 
ledged according  to  the  law  of  the  state  wherein  it  was  eze^ 
ent^.  Hence  a  cicea  acknowledged  according  to  the  laws 
of  Iowa,  or  according  to  the  laws  of  the  state  in  which  it 
was  executed,  would  be  equally  good.  Nor  would  further 
proof  of  its  execution  be  necessary  nnless  denied  under 
oath.  Laws  of  1841,  p.  40,  §  3.  We  conclude  then,  that  the 
court  below  did  not  err  in  admitting  the  deed  without  proof 
of  its  execution. 

Judgment  affirmed. 

J.  C.  Hall  and  C.  H.  Phelps^  for  plaintiff  in  error. 

«/.  Matthews^  for  defendant 
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Johnson  v.  Carson. 

A  purchase  at  sheriflTs  sale  will  be  protected,  if  th^  Qi^)(»  Tras  piutboriaed  by 
a  jodgment  execution  and  levy,  and  if  the  purplinser  pa)4  the  prioe 
•Upnlated  under  appraisement.  The  fact  that  the  appraiitemeat  was  not 
miide  upon  actual  view  of  the  premisea  as  directed  by  atatutu,  will  not 
invalidate  the  sale. 

A  hanm  JSde  purchaser  ^t  n  sheriffs  sale  under  the  ja4gment  in  pi^rtition  of 
the  Half  Breed  lands,  cannot  be  deprived  of  his  title  bj  proo(  dehor*  the 
record,  that  the  ezecntion  defendants  were  minors  without  guardian^ 
If  hen  the  judgment  was  rendered  against  the  property. 

£bbob  to  Lee  District  Court. 

Opinion  hy  Qreene,  X  This  was  an  action  of  eject- 
ment commenced  by  L.  E.  Johnson  against  A.  Stebbins  for 
the  possession  of  a  lot  in  Keokuk,  Lee  county.  On  motion 
of  plaintiff,  H.  Carson  was  substitated  as  defendant  Plea, 
ffeneral  issue.  Trial  by  jury.  Verdict  and  judgment  for 
plaintifil 

On  the  trial,  plaintiff  gave  in  evidence 'the  judgment  of 
partition  of  the  Half  Breed  lands  in  Lee  county,  and  also 
«n  execution  and  sheriff^s  deed,  showing  title  in  hin^to  the 
land  in  qnestion. 

The  defendant  then  offered  to  prove  that  the  appraise- 
ment was  made  without  the  appraisers  having  seen  the  land, 
and  without  leaving  tlieir  room,  and  also  offered  to  prove 
that  the  defendants  in  execution  were  minoi*s  when  the 
judgment  was  rendered  against  them.  But  the  court  sus- 
tained the  objection  made  to  defendant's  evidence,  and 
therefore  they  bring  the  case  to  this  court. 

1.  Vould  the  evidence  offered  in  relation  to  the  appraiser 
ment  invalidate  the  ^alef  The  valuation  law  directs  the 
eppraisenrcnt  "upon  actual  view  of  the  promises  forth- 
with after  sQch  view.''  Bev.  Stat,  630,  §  3.  It  is  claimed 
that  this  actual  view  was  essential  to  the  validity  of  the 
Bale.  Thi9  if  ould  be  true  if  sucl^  actual  view  cQuld  be  con- 
sidered an  element  of  power,  or  one  of  those  essential 
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objects  to  which  the  law  directs  the  execution  purchaser, 
as  antboritj  upon  which  he  might  rest  his  title.  The  pur* 
chaser  is  odI^  required  to  look  at  the  judgment,  the  execa- 
lion  and  the  levy  for  evidence  of  the  sheriflTs  power  tq  sell. 
If  these  are  in  conformity  to  law,  jnnmafacie^  he  is  justi- 
fied in  paying  the  price  required  by  law  for  the  property, 
and  should  be  protected  in  bis  title.  If  the  law,  as  in  this 
case,  requires  him  to  pay  at  least  two-thirds  of  the  valuation, 
he  is  only  to  ascertain  the  amount  of  the  valuation  as 
tetunied,  and  need  not  go  into  an  examination  of  the  posi« 
tion  or  conduct  of  the  appraisers. 

As  decided  by  this  court  in  SproU  v.  Beid*  an  appraise- 
ijient  of  the  property  executed  under  the  valuation  law  of 
Iowa,  is  an  indispensable  prerequisite  to  the  sheriifs  power 
to  sell,  made  so  from  the  fact,  that  such  sale  cannot  be  fof 
Ijess  than  two^hirds  of  the  appraised  value.  But  the  method 
to  be  pursued  in  making  that  appraisement  is  not  so  essen- 
tial. In  that  particular  the  statute  is  only  directory,  and 
hence  any  mere  irregularity  or  departure  in  those  directory 
proceedings  would  not  be  nullities,  and  could  not  vitiate 
the  s^  in  a  collateral  proceeding.  The  execution  returns^ 
and  tne  deed  in  this  case,  show  authority  in  the  ofiSicer  to 
sell  the  land,  and  as  matter  of  record  they  show  that  the 
requirements  of  the  law  were  observed,  and  by  statute  tho 
deed  is  made  ^^ prima  facie  evidence  of  the  regularity  of 
the  oflicer^s  proceeding,"    Rev.  Stat,  680,  §  3. 

The  record  in  the  case  shows  conclusively  that  tiiere  was 
ayalid  judgm/ent,  execution,  levy  and  sale,  under  appiaia^ 
ment.  These  were  all  the  purchaser  needed  at  law  to  justify 
and  confirm  his  title  ;  consequently  proof  of  irregularity  in 
those  objects  themselves,  would  not  be  competent  to  impair 
or  invalidate  his  title.  Humphreys  v.  Beeson^  1 G.  Greene, 
199  ;  Hopping  v.  Bumam^  2  ib.,  39  ;  Corriellr.  Doih 
little,  ib.,  385  ;  Vdorfi£8  v.  U.  S,  Bank,  10  Peters,  Ud.i 
»■■■      ■  ■■■        ■  ■         ■    ■  I .      .   ip 
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2.  Did  the  court  err  in  excluding  the  proof  offered  t» 
show  that  the  defendants  in  execution  were  minors  without 
guardians,  when  the  judgment  for  costs  was  rendered  t  it 
has  been  repeatedly  decided,  by  this  court,  that  the  judg- 
ment in  partition  of  the  Half  Breed  lands,  is  final  and 
conclusive  of  all  rights  therein  adjudicated;  and  cons^ 
^nently  in  a  collateral  proceeding,  like  tlie  present,  evidence 
that  some  of  the  parties  in  interest  were  minors,  is  not 
admissible.  All  parties  interested  in  that  tract  of  land^ 
niipors  as  well  as  adults,  had  legal  and  ample  notice  of  the 
partition  proceedings;  all  were  invited  to  appear  and  estab^ 
lish  their  interest;  all  had  their  day  in  court;  and  the  jndg^ 
ment  is  made  conclusive  that  the  rights  of  all  were  fnlljr 
adjudicated;  and  they  cannot  now,  by  extrinsic  proof,  dehors 
the  record,  avoid  the  effects  of  that  judgment.  WrigM  v. 
Marshy  2  G.  Greene,  94.  If  the  parties  themselves  could 
not  avoid  the  conclusiveness  of  the  judgment,  how  then  can 
pi^rties,  not  connected  with  the  record,  expect  to  do  so? 

When,  as  in  this  case,  a  judicial  sale  appears  to  have 
been  regularly  conducted,  by  virtue  of  a  judgment  ren-. 
dered  final  and  conclusive,  the  rights  of  a  bona  fide  pur- 
chaser cannot  be  affected  by  any  evidence  of  error  or 
irregularity  in  the  judgment  This  could  not  be  done  by 
a  party  directly  affected  by  such  error  or  irregularity,  and 
a  fortiori  it  cannot  be  done  by  one  who  is  no  way  a  party 
to  the  record.  ArTastron^  v.  Jackson^  1  Black.,  210j 
T%omp8on  v.  ToTinie^  2  Pet.,  157;  AsMey  v.  Abney^  1  Hill, 
S.  C,  380;  QiUs  v.  Pratt,  ib.,  239;  2  Howard,  U.  8,, 
31». 

It  is  conceded,  by  counsel  for  plaintiff  in  error,  tliat  if 
the  execution  defendants  were  minors  the  judgment  of  par- 
tition would  only  be  erroneous,  and  as  the  error  was  not 
taken  to  the  supreme  court  for  correction  within  the  time 
limited  by  law,  that  judgment  is  now  final  and  conclusive. 
But  it  is  claimed  that  the  judgment  for  costs  against  minors 
16  absolutely  void.    Clearly,  if  the  principal  judgment  i% 
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enly  erroneous,  its  legitimate  and  necessary  incident,  the 
judgment  for  costs,  cannot  be  more  so.  The  latter  is  the 
necessary  result  of  the  former.  It  was  not  a  judgment 
against  the  minors;  it  was  only  a  judgment  in  rem,  a  lien, 
a  tax  upon  the  land,  and  is  as  conclusive,  as  irrevocable  as 
the  judgment  in  partition. 

We  conclude  that  the  court  was  fully  warranted  in 
excluding  the  extrinsic  proof  offered  by  the  defendants 
below. 

Judgment  affirmed. 

a.  p.  Zowe^  for  plaintiff  in  error. 
J.  C»  Holly  for  defendant. 


^  m  Simons  et  al.  v.  MAJtsnAix. 


The  complaint  in  nn  action  of  unlawful  detainer,  is  good,  if  it  aven  in  aab- 
S02|  Btance  all  the  facts  reqtiired  bj  statute. 

Parole  evidence   admissible  to  rHow  that   a  party  known  as  G.  W.  T^ 
aigned  a  lease  in  the  name  of  £.  H.  T.,  and  was  in  poMcasion  by  Tirtiieof 
-  that  lease. 

Where  the  payment  of  rent  monthly  in  advance  was  stipulated  as  a  condi- 
tion of  the  lease,  a  failure  to  so  pay  the  rent  is  a  forfeiture  of  the  lease. 
A  tenant  cannot  deny  his  landlord's  title  ;  nor  justify  an  Qnlawful  detaiuer 
by  showing  fraud  in  the  lease. 

Error  to  Lee  District  Court. 

Opinion  by  Greene,  J.  This  was  an  action  of  nnlawM 
detainer  by  S.  T.  Marshall  against  A.  H.  Simons  and  G. 
W.  Tnrner  to  recover  possession  of  a  house  and  lot  in  Keo- 
kuk.   The  complaint  was  filed  before  a  justice  of  the  peace 
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in  the  nsiml  foi^m.  The  venue  was  twice  changed,  and  the 
<AU8e  finally  submitted  to  a  jury,  who  returned  a  verdict  in 
filtvor  of  the  plaintiff^  and  judgment  was  rendered  accor^' 
dinglj. 

The  defendant  took  ah  appeal  to  the  district  court  where 
judgment  was  again  rendered*  against  the  defendants.  On 
the  trial  many  exceptions  wei^e  taken  to  the  iustrnctioni  and 
f  nlings  df  the  couf t  which  are  now  urged  as  error. 

1.  A  number  of  the  errors  assigned  are  in  relation  to  the 
form  of  the  complaint,  but  as  it  seems  to  be  in  substohtial 
Conformity  to  the  statute,  and  contains  all  the  material  aver- 
ments required,  we  think  fhe  objections  uJ-ged  are  not  Well 
fbnnded  and  were  very  properly  overruled  by  the  coui-tw  It 
was  decided  by  this  court  in  Shaw  v.  Jordan^  2  G.  Greene^ 
376,  that  such  a  complaint  is  good  whel^e  it  contaiua  all 
khe  averments  of  facts  required  by  statute. 

2.  It  is  objected  that  there  was  error  in  admitting  the 
leasd  which  was  signed  "A.  H.  Simons  and  E.  H.  Turner,^' 
in  evidence  against  G.  W.  Turner,  and  in  admitting  parole 
evidence  to  show  that  said  G.  W.  Turner  was  the  person 
wbo  signed  the  lease  as  £.  H.  Turner.  In  support  of  this 
objection  the  principle  is  advanced  that  it  is  not  competent 
to  alter  or  vary  an  instrument  under  seal  by  parole  evi- 
dence. But  how  was  that  instrument  varied  or  changed 
by  the  proof  offered  ?  There  was  no  change  made  to  any 
term,  condition  or  obligation  in  the  lease.  The  proof  only 
identifies  one  of  the  parties  who  signed  the  lease  as  being 
one  of  the  parties  in  wrongful  possession.  The  fact  that  he 
did  not  sign  bis  true  name  would  not  release  him  from  the 
obligation  created  by  Mie  fact  that  he  did  sign  as  lessee, 
and  went  into  possession  under  the  lease.  He  could  not 
justify  a  wrongful  holding  over  by  his  own  misnomer.  A 
party  cannot  thus  takte  advantage  of  his  own  wrong. 

3.  It  is  objected  that  the  time  for  which  Uie  premises  were 
let  had  not  expired.  The  lease  stipulated  that  the  tenants 
***d«liver  the  said  liousc  up  to  said  S.  T.  Marehall  at  any 
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time  on  demand,  in  case  the  rent  is  not  paid  in  advance 
Waiving  all  process  at  law."  The  bill  of  exceptions  shows 
tW  the  tenants  had  failed  to  pay  the  rent,  and  that  they  had 
forfeited  all  rights  under  the  lease,  'J  he  principal  condi- 
^  lion  npon  which  they  were  to  retain  possession  ^was  the 
payment  of  rent  monthly  in  advance.  A  failure  to  so  pay 
the  rent  forfeited  their  right  of  possession. 

4.  All  the  other  errore  assigned  are  involved  in  the  ques- 
tion— Can  a  tenant  deny  his  landlord's  title?  As  a  general 
rale  it  is  conceded  that  a  landlord's  title  cannot  be  dispnted' 
hy  his  tenant  but  it  is  urged  that  this  case  is  an  exception 
lo  that  rule.  And  why  an  exception  ?  Because,  it  is  said, 
there  was  fraud  exercised  in  obtaining  the  written  lease ; 
that  the  landlord  pretended  to  have  legal  title  when  in  fact 
he  had  no  such  title.  This  amounts  to  nothing  more  than 
An  attempt  to  dispute  his  title  without  attempting  to  show 
that  the  title  which  they  acknowledged  had  terminated 
eidier  by  conveyance  or  operation  of  law,  and  was  vested  in 
tiiera. 

The  fact  that  the  court  did  not  permit  that  defendant 
Wow  to  show  fraud  in  the  lease  was  not  erroneous,  even  if 
the  matter  of  fraud  did  not  involve  the  question  of  title. 
Fraud  in  the  lease  will  not  justify  an  unlawful  detainer. 
t!hey  first  attempt  to  justify  their  possession  under  the  lease 
on  the  ground  that  the  term  had  not  expired,  and  then 
tlaim  that  the  same  lease  was  fraudulent.  If  fraudulent 
and  void  they,  of  cpuree,  could  claim  no  rights  under  it,  nor 
Would  that  fact  warrant  them  in  holding  over.  One  wrong 
tantot  be  thus  warranted  by  another.  We  conclude  then 
that  fraud  in  the  execution  of  a  lease  cannot  be  set  up  by 
the  tenants  in  justification  of  an  unlawful  detainer  of  the* 
{nremises. 

Judgment  afiirmed. 

Z.  JB".  fll  Iloughtorij  for  plaintiff  in  error, 

J.  C.  Ilall^  for  defendant. 
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Stewart  v.  Ceaio  et  oL 

Where  a  special  eon  tract  for  work  stipulated  that  payroentjcoiild  be  made 
half  in  cash  aud  half  in  goods,  aud  when  payment  was  refused  by  de- 
fendant after  he  accepted  the  work,  held  that  plaintiffs  might  sue  as  on  a 
money  coutracL 

Plaintiffs  naay  recover  on  indobitalia,  and  common  counts  in  assumpsit  for 
for  work  and  labor  performed  under  a  special  contract,  when  the  stipula- 
tions of  the  contract  were  so  materially  departed  from  under  defendant's 
directions,  that  it  could  not  be  sued  on  specially. 

Error  to  Lee  District  Court. 

Ojpinion  hy  Greene,  J.  This  was  an  action  of  assumpsit 
for  work  done  under  a  8"J>ecial  contract  Plea  general  issue 
aud  sefc-olf.  Verdict  aud  j  udgmeu t  iu  favor  of  the  plaintiffs 
below. 

On  the  ti'ial  the  defendant  below  requested  the  court  to 
instructthe  jury  that  unless  they  find  frona  the  evidence 
that  the  written  contract  has  been  abandoned,  the  plaintiff 
cannot  recover  in  this  action  any  thing  more  than  for  the 
extra  work  they  may  have  performed  for  tlie  defendant. 
It  is  objected  that  the  court  erred  in  refusing  this  instruction 
and  in  directing  the  jury  that  if  they  were  satisfied  that 
the  plaintiffs  had  executed  the  contract,  and  if  the  evidence 
was  otherwise  sufficient,  they  could  recover  under  this 
form  of  action. 

It  appears  that  the  work  under  the  direction  of  the 
defendant  below,  was  not  performed  within  the  time  and 
stipulations  of  the  contract;  still  it  was  accepted  by  the 
defendant  The  declaration  is  not  upon  the  contract  spe- 
cially; it  is  in  indebitatis  assumpsitj  with  several  common 
counts,  and  it  is  objected  that  plaintiffs  could  not  recover 
on  the  contract  under  such  a  declaration,  because  under 
tlie  contract  the  work  was  to  be  paid  for,  partly  in  money 
and  partly  in  property.  Greenl.  Ev.,  §§  78, 103,  and  104. 
35 
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But  from  the  record,  it  iDUBt  te  pregumed  that  the  defend- 
ipt  refused  payment  of  the  property  as  well  as  the  moneT^ 
and  therefore  the  plaintiffs  were  entitled  to  recover  the 
•ntire  amount  in  monej'.  It  became  4  caeh  demand  by 
tjie  refusal  and  neglectof  detencftinttoftirni8htljeproperty,y 
i^d  couldf  he  sued  and  declared  on  accoi-dingly.  IfVfty 
V.  Shoeff^k^  2  G.  Greeije,  205.  In  Payne  r.  Couchj  1  G. 
Greene,  64,  it  was  held  that  a  note  payable  in  property  is 
tdmiseible  in  evidence  umler  tlie  coiswnon  or  money 
counts;.  Morris,  187;  4  Wend.,  285,  575  ;  2  ifelcan,  218 j 
T  Wend.,  311;  4  Con.,  5G0.. 

Tliere  is  nothing  in  the  record  of  lliis  caee  that  would 
•eem  to  render  the  instruction  necessaiy  or  applicable  to 
Ae  evid(?irce  and  pleadings.  Nothing  to  show  that  the 
validity  of  work  performed  under  the  written  contrac^i 
could  not  be  reco^s^ered*  un?dor  the  common  counts,  nothing 
to  show  thatlthe  court  was  not  justiiied  in  regarding  the 
balance  due  as  a  money  demand,  anv4  eonsequtrntly  is  no 
error  disclosed  by  the  refusal  to  give  the  instruction  askeJ, 
and  by  giving  the  instruction  as  modified. ' 

Had  the  work  been  performed  according  to  tlie  stipidft- 
tions  of  the  contract,  it  should  have  been'  declared  on  spe^ 
cially,  but  a»  tliere  was  a  material  departure  from  that  con- 
tract by  defendant's  directior>,  theplaintif&  were  prevented 
from  perfoi'ming  according  to  its  stipulations,  and  as  they 
consequently  had  no  direct  remedy  on  the  contract  itself 
they  might  sue  in  indehitatia  assvmpsit^  and  introduce 
tlie  contract  as  evidence  to  regidate  tSre  amount  to  be  paid,, 
IK>  far  as  it  could  be  made  applicable  to  the  wo  A  performed:. 
4.  Con.,  560.. 

Judgment  affinned*, 

Heeves  void  Miller y  for  plaintiff  iu  error. 
J.  a  Hall  anl  0.  IT.Fr.elpSy  for  defendart.. 
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WaiGHT  et  oL  v.  Cocrrnk^n 

Wlierc  the  descriptJre  words  in  a  deed  are  free  from  ainbignity,  nnd  I  'irW 
desij^n.ite  the  land  granted,  atid  a'e  folhiwed  Hy  an  alternc  ive  and 
diHJin  c  ive  clan««c  desij^nattng  no  particular  land,  such  alternative  «  auf# 
may  be  regamled  as  surplui^age,  and  will  aot  impair  the  deed. 

Errox  to  Lie  District  Conrk 
Opinion  hj  Gbeenk,  J.    This  was  an  action  of  right, 
^^inrnenced  by  W.  J.  Oocjliran -against  C.  11.  Wright  and 
others,  for  ten  acTv's  of  h\iid  in  Lee  county.     Plea,  general 
issue.     Yerdict  ami  judg'uent  for  plaintitf. 

On  the  trial,  the  plaintilF  established  his  title  under  tlia 
judgment  in  parrition  of  the  Half  Breed  lands,  and  intro- 
duced a  deed  from  a  party  to  that  jud^gnient.  The  ou^j 
ques;tion  raised  in  this  cojirr,  is  in  relation  to  the  descrijs 
tion  of  tlie  land,  as  contained  in  the  (kcd.  The  land  is 
ver}-  clearly  designated  in  terms  established  tor  the  descrip- 
tion of  lands  by  U.  S.  government  survey,  and  after  sucli 
<lc3ig:iati(m,  th3  des.?ripti'j:i  continues  as  follows:  *'  On  an 
amount  of  land,  equal  in  quantity  or  value  as  above 
described  in  the  inteivst  of  M.  (rjnville,  in  the  Half  Breed 
xract,  in  said  county  and  state."  It  is  objected  that  tliia 
description  is  in  the  alternative;  tliat  the  deed  is  therefor3 
void,  and  should  not  have  been  adinitted  in  evidence.  Wd 
Ti^gard  the  alternative,  or  concluding  clause  of  the  descrip- 
tion, as  vague  and  uncertain.  But  how  can  that  circum- 
stance impair  the  validity  of  the  antecedent  description 
which  is  clear  and  positive?  That  description  is  complete 
Jn  itselt^  is  free  from  an^biguitv,  and  should  not  be 
effected  by  the  disjuuetive  4wd  vague  surj^lusage  which 
foHows. 

That  which  is  indefinite  or  vague  in  a  deed,  should 
ml  ways  yield  to  that  which  appears  certain.  4  Cruise  Dig , 
aao,  §  7;  0  Cqw.,  231;  7  JaUu.,  217,     So  wher^  there  rre 
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two  clauses  m  a  deed,  in  which  the  latter  is  repugnant  to 
the  former,  the  former  shall  prevail.   4  Cruise  Big.,  800,  §  8. 

Where  a  deed  may  inure  in  different  ways,  the  person  to 
whom  it  is  made  shall  have  his  election.  8  John.,  375;  4 
Cruise  Dig.,  313,  §  49. 

Besides,  the  rule  prevails  universally  that  courts,  in  con- 
struing a  deed,  will  not  effectuate  the  intentions  of  the 
parties,  and  will  exclude  words  repugnant  to  that  prevail- 
ing intention.  4  Cruise  Dig.,  295,  §  2;  10  Mass.^  183;  % 
nill.  Abt,  392,  §  1;  ib.,  325,  §  1&;  16  Pick,,  435;  11  Conn., 
332;  7  Verm.,  100;  2  Ilor.  J.,  112^  2  New  Ilamp.,  530;  3 
Pick.,  272;  19  John.,  449, 

From  these,  and  other  authorities,  to  which  we  hav» 
referred,  the  propriety  of  rejecting  the  concluding  alterna- 
tive description  in  the  present  deed,  and  of  giving  full 
Ibrce  to  that  desei'iption  which  is  definite  and  clear,  cannot 
he  questioned.  We  conclude,  then,  tkat  the  court  did  not 
err  in  admitting  the  deed  in  evidence  in  support  of  th«r 
plantiff'^s  title. 

Judgment  affirmed. 

J.  G.  Hall^  for  plaintiff  in  erron 

Qeo.  C.  DixoTby  for  defendant-* 
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Hypfnee  tu  Walsh  ^f  <j2. 

The  judgment  of  partition  of  the  Half  Breed  lands  ia  Leoeoaatj«  fiinal  ^nd 

conclusive  of  ail  rights  therein  adjudicated. 
Where  tlte  Inad  in  oontrov^rAv  is  rIkiwh  by  the  pleadings  to  be  withirj  tb* 

yeniie  of  the  conrt,  proof  of  its  locality  is  not  necessary. 
The  locality  of  bind  designated  witliin  agiven  section,  township,  and  rAhc:e» 

as  established  by  government  survey,  is  matter  of  public  record  ijpithiii 

the  judicial  kuovlt-dge  of  courts. 
An  in&truction  on  an  abstract  principle  of  law  and  not  applicable  jLo  anf 

question  of  fect^Mfore  the  jury  should  be  refuned. 

Error  to  Lee  District  Court 

Opinion  hy  Grkkne,  J,  An  action  of  right  comirfenotM! 
!)y  M.  F.  and  M.  J.  Walsk  against  0.  Hypfner,  for  a  tnu't  uf 
land  in  Lee  county.  In  pleading  the  defeadant  adtnitted 
tliat  he  wa^  in  possessioH,  but  denied  the  plaintiff's  vv^hx  to 
the  property  described.  Trial  by  jury.  Verdict  and  jlH]^:^ 
rasnt  for  }]iaintiffs.  The  bill  of  exceptions -shows  that  the 
plaintiffs  derive  title  tliroiigh  their  father  frgm  the  judgnn^itt 
of  partition  of  the  Half  Breed  lands.  Several  instraetians 
were  asked  affecting  the  conclusiveness  of  the  judgment  ot 
partition,  but  as  that  judgment  has  been  so  often  before  this 
court,  and  so  uniformly  pronounced  final  and  conclutilve  uf 
All  rights  adjudicated,  the  court  below  very  properly  rt'fueed 
nil  instructions  calculated  to  impair  titles  determined  by 
that  judgment 

Uttt  the  court  was  requested  to  instruct  the  jury  that 
unless  they  ^^find  tVom  the  evidence  that  the  land  in  contro* 
versjr  is  in  the  county  of  Lee,  in  the  State  of  Iowa,  they  wilt 
'  ^^  fot  the  defendant^'    The  court  refused  to  give  the 
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lustructioDy  and  this  refusal  is  urged  as  error.  Under  tKe 
pleadings  as  they  appear  of  record  it  is  a  little  Mugnlar  thai' 
Biicb  instruction  should  Lave  l>een  asked^  and  still  more;  thai 
it  should  now  be  urged  as  law  applicable  to  the  case  befoie 
the  jury.  The  antliorities  cited  showing  that  the  jiirisdie- 
tion  of  the  couit  depended  upon  the  status  or  locality  of 
the  properly  would  be  Tcry  good  if  applicable;  if  there 
could  be  any  question  raised  under  the  i>kading8  in  rela- 
ivm  to  the  locality  of  the  j>voperty.  Tliat  fact  is  exj>reg6ly 
admitted  by  def^^ndant's  plea.  Under  that  j)lea  the  only 
qneBtion  at  issue  was  the  phuntiiAV  rif^fit  to  the  proi>erty. 
And  as  those  phiintiffB  were  pioved  to  be  the  only  heirs  at 
law  of  their  deceased  fath^'ir,  J.  W.  Walsli,  and  a&  the  muni- 
ments of  title  before  the  court  established  the  legal  tirie  in 
Baid  J.  W.  Walsh,  it  tbllows  that  all  the  evidence  was  before 
the  court  that  was  necessary  to  enable  the  plaintilfe  to 
recover. 

Besides,  the  land  was  described  in  tl>e  dochiration  rs  being 
within  the  venue  of  the  couyt^and  designated  in  the  uuinutr 
))rovided  by  the  United  States  bui'veys  of  i)ublic  kmds^ 
Where  land  is  described  as  beii'.g  within  a  given  siectiun, 
township,  and  range,  as  establijfhed  by  government  survey, 
Buch  description  is  xiuittcr  of  i)ublic  recurd.  It  comes 
within  the  judicial  knowledge  of  the  court,  and  is  not  a  mere 
question  of  fact  to  be  determined  by. the  jury.  \Vri(jJii  v. 
J^hillipsy  2  G.  Greene,  VJl. 

It  is  objected  that  the  court  en*ed  in  refusing  to  instruct 
the  jury  a&  retpiested  in  relation  to  the  descent  and  bequest 
of  property  by  will,  but  under  the  circumstances  we  think 
the  court  ruled  cori*ectly.  Kot  because  the  instructions  i*e- 
fused  are  not  correct  as  abstract  principles  of  law ;  but 
because  they  were  not  applicable  to  the  ease  befui*e  the 
court.  There  was  no  evidence  or  question  before  the  court 
or,  jury  in  relation  to  a  will;  any  instruction  therefore  upou 
that  subject  would  have  been  irrelevant  and  calculated  to 
mislead  the  jury.    An  instruction  upon  a  mere  ubstracl 
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|irinciplc  of  ki^,  however  correctly  stated,  shoald  be  refiisel 
unless  applicable  to  £ome  question  of  fact  before  thejurjr. 

Jadgmeut  affirmed. 

</«»•  C.  Dixofu,  for  plaintiff  in  erroft. 

^.  Matthews^  for  defendant. 


flixt  et  al,  V.  SwENET  et  at, 

iVider  11*  Co<1e  issiifis  of  fact  jtjaj  l>e  tried  hj  the  court  xmleas  on«  of  tb* 

j'liirt  ifs  t  i*q  ni  ne«  i  j  u ry . 
llie  tU«ii.'iidnnt  is  eiititlt'd  to  n  jnrv  under  the  Code  cTcn  if  lie  refuse  to 

t^vaniHi  tbe  jury  fee.    Tlte  pltintiff  vhould  provide  the  fee«rampU 

security. 

Appeal yror/i  Lee  District  Court 

Opinion  iy  Grkkne,  J.  Ah  action  of  assnmpsit  by 
f^iceney  c&  Grigg  \\  D.  and  A.  Illne.  Trial  by  the  court, 
and  jtKlgwK^nt  lor  tl»e  plaintiffe- 

Defendants  now  claim  that  tlie  court  bdow  erred  in 
refusing  tliem  a  trial  by  jury.  1^  appear  that  they 
<1emanded  a  jury,  but  the  court  decided  that  the  jury  fee 
fixed  by  law  should  first  l)e  paid  by  defendants.  They 
lefiised  to  pay,  aid  the  court  tlien  directed  tlie  clerk  not  to 
call  a  jury, 

Tlie  Code,  §  1772,  provides,  that  "issues  of  fact  shall  bo 
tried  by  the  court,  unless  one  of  the  parties  sliall  require  a 
jwry.  When  a  jury  is  thus  required,  a  fee  of  three  'dollarR 
fihail  be  assessed  against  ttie  party  faav^i^  to  pay  di«  <)06ti 
of  trial"' 

This  section  only  confers  jurisdiction  on  tire  ecntrt  te  tiy 
isflues  of  fact,  when  neither  of  the  parties  demands  %  j^ry. 
But  in  the  pix«eut  cose  KMae  of  the  pai*tioe  dkl  ^AemmoA  % 
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jury,  and  therefore  the  conrt  had  do  anthoritj  to  aMnxne 
the  province  of  a  jury  and  hry  the  issue  of  fact.  The 
simple  fact  that  defendants  refased  to  pay  jury  fees  would 
not  confer  the  jurisdiction. 

But  it  is  contended  that  a  party  is  not  entitled  to  a  jury 
unless  he  pays  the  jury  fee  in  advance.  It  is  true,  under 
the  Code,  §  2528,  that  "  the  jury  fee  required  by  law,  must 
be  paid  in  advance,  unless  ample  security  is  given,"  &c. 
As  suits  are  usually  instituted  for  the  use  and  benefit  of 
plaintiffs,  the  practice  generally  obtains  that  they  shall 
pay,  or  secure  the  payment  of  fees  in  the  first  instance,  and 
if  they  recover  judgment,  they  are  entitled  to  recover  their 
costs  from  defendant. 

There  is  nothing  in  the  Code  which  requires  d'PfendantB 
to  pay  the  jury  fee  in  advance,  although  it  might  be  ulti- 
mately assessed  against  them;  hence  we  conclude  that  they 
were  entitled  to  a  jury  trial  without  advance  payment,  and 
if  plaintifis  had  refused  to  advance  the  fee  or  furnish  the 
requisite  security,  the  court  might  have  refused  to  advance 
further  with  their  suit.  If  ti*ied,  defendants  were  entitled 
to  a  jury. 

Judgment  reversed. 

J.  C.  HaM  i&  C.  IT.  Phelps  and  D.  Jiorer^  for  appellanta* 

•7.  W.  RanJcin  and  J.  11.  Zovcj  for  a]>pellce. 
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DETERMINED  IN  THE 

SUPEEME     COURT 

OF 

THE  STATE  OF  IOWA, 

OTTUMWA,    NOVEMBER    TERM,    1852. 
In  the  sixth  year  of  the  State. 


P  R  K  S  E  N  T  :♦ 


HON.  JOHN  F.  KINN'KV,  ?  TTTnmrQ 
-       GEOUGE  GREENE,  ^JUDGJi^S. 


Where  nn  iidictment  is  found  against  a  house  as  a  **  dram  shop"  thoownsr 
occupies  the  same  position  and  it  entitled  to  the  same  benefits  ami  pro- 
tection from  the  constitution  and  laws  as  if  the  indictment  was  n;^AiuHt 
himself. 

A  grand  jury  should  be  composed  of  not  less  than  fifteen  persons,  uudrr  t)i» 
Code.  An  indictment  found  by  a  jury  of  less  than  fifteen,  though  ap- 
proved by  tvelre  jurors,  is  not  good. 

A  party  cannot  be  legally  brouglit  to  trial  on  an  indictment  fotinfi  by  a 
grand  jury  not  authorised  by  law,  and  he  may  take  advantage  of  such 
indictment  on  motion. 

Where  a  house  is  indicted  it  should  be  so  described  as  to  leave  no  rcnflona^ 
ble  doabt  of  its  locality. 

*  Chitf  JnaliM  Wuxiams  wsa  detsintd  at  home  hj  ilckinw. 
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Itlorrifl'  House  v.  The  Slate. 


AppEALyv'ow  Davis  District  Court. 

Opinion  hy  Kinnkt,  J.  Indictment  of  a  honse  as  a  '•  dram 
rfiop."  AnBwer,  (hat  tlie  bill  of  indictment  ^^leiB  not  found, 
\)j  a  legal  grand  jnry  of  the  county  of  Davis;  that  the 
court,  on  the  firet  day  of  the  March  terra,  duly  empanneled 
A  grand  jury  of  fifteen  ]^ei-6on8,  and  tliat  the  next  day 
theraafter,  one  Gideon  Lofftie,  one  of  said  fifteen  pei-soiis, 
was,  by  said  court,  dischurgc'd  from  further  attention  upon 
said  grand  jury,  and  did  not  thereafter  act  with  said  grand 
jury,  as  appears  of  record;  and  that  the  other  fourteen  per- 
6  »n8  found  and  returned  the  bill  of  indictment. 

A  roplication  wns  filed,  admitting  all  the  st<itement8 
contained  in  the  an.swer,  staring  that  the  said  juror  was 
di^icharged  in  consequence  of  becoming  intoxicated,  and 
thit  the  remaining  fourtiH u  found  and  presented  the  indict- 
in:3nt  To  this  a  dLMiurrcr  was  filed  that  the  said  fourteea 
]erson8  could  not  act  as  a  grand  jury,  after  the  discharge 
aforesaid. 

A  motion  was  made  to  set  aside  the  indictment  fur  the 
causes  set  forth  in  the  answer;  whereupon  the  court  over- 
ruled the  demurrer  to  the  r.'plication,  and  also  the  motion 
to  set  aside  the  itullctment.  This  ruling  of  the  court  is 
assigned  for  error.  This  we  will  first  consider  befure  we 
jxi'oceed  to  an  examination  of  the  questions  jn-esented  by 
the  exceptions  to  the  instructions  given  to  the  jury.  And 
first  was  the  bill  of  indictment  in  the  case  found  and  pre* 
sented  by  a  legal  grand  jury;  and  could  the  objection  Le 
raised  at  the  time, and  in  the  manner  resorted  toby  counsel! 
No  advantage  is  claimed  in  the  argument,  because  the 
indictment  is  against  a  liouse  ;  and  it  is  conceded  that  the 
owner  of  the  house  occupies  the  same  position  that  he  would 
if  tlie  indictment  had  been  against  Jiira,  and  that  as  such 
Q^vner  is  entitled  to  all  the  benefits  which  the  constitution 
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and  laws  confer  apoi]  an  individual  on  trial  for  a  criminal 
charge,  and  that  flie  Fame  ptrictncfs  is  n  quired,  end  tlie 
Fame  rules  applicable,  as  tliondi  tlie  ijidictnuntwasrpainst 
an  individual  instead  ofa  Ihhiro.  The  pivceding  was  insti- 
t.ut<,*d  under  a  provision  of  the  Code,  declaring  "  dram- 
shops public  nuisances,  and  authorising  them  to  be  indicted." 
The  indictment  is  virtually  against  the  owner,  and  fur  the 
Fftke  of  convenience  we  shall  so  treat  it  in  this  o]>inion  ;  in* 
this  respect  following  the  court  below,  and  the  gentlemen 
on  either  side  who  have  argued  the  case  to  the  coui't. 

The  first  article  of  the  constitution,  §  11.,  ])rovides  that : 
'"Ko  person  shall  be  held  to  answer  fur  a  criminal  offense 
nnltss  on  presentment  or  indictment  by  a  grand  juiy,'\tc. 
The  number  necessary  to  constitute  a  grand  jury  is  not  pre- 
scribed by  the  constitution.  It  was  left  for  the  logislatuie 
t-o  define  how  many  ])ersons  should  besufficient  to  com]>cse 
this  body,  and  to  ]irovide  for  its  selection  and  crgtmization^ 
Accordingly,  they  have  ]  rcvidid  in§  1(U2  of  the  Code,  thi  t 
*'  when  grand  jurors  are  to  be  selected,  their  number  must 
be  fifteen,  and  they  shall  serve  for  one  entire  year  there- 
after."' 

If  the  requisite  number  of  jurors  do  not  appear  by  the 
time  appointed,  the  court  may  at  any  time  direct  the  sher- 
iff to  snn.imon  forthwith  the  number  necessary  to  makeup 
the  deficiency.    §  3  C47. 

The  number  of  jurors  must  be  as  fixed  above.  §104-8, 
And  it  is  provided  in  §  2881,  that  ''  on  the  first  day  of  tl-.e 
term  of  the  court  for  which  a  grand  jury  has  been  sum- 
moned, they  must  be  called,  and  if  fifteen  do  not  ajjpear,  or 
if  the  number  apjiearing  be  reduced  to  less  than  fifteen,  the 
court  may  order  the  sheriff  of  the  county  to  summon  a  suf 
ficient  number  of  qualified  persons  to  complete  the  paneL 
It  is  clear  from  the  above  sections  of  the  code,  that  a  grand 
jury  must  be  composed  of  fifteen  pei'sons,  and  that  a  less 
mmiber  is  not  permitted.  The  legislature  have  carefullj 
^>rovided  for  all  possible  contingencies  so  as  to  prevent  a 
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redaction  from  the  number  required,  and  to  preserve  with- 
out any  encroachment,  the  nuiub3r  fifteen  as  fixed  by  law. 
This  number  and  this  alone  unimpaired  is  absolutely  nec- 
essary to  constitute  a  grand  jury,  and  hence  if  this  number 
is  in  the  least  diminished,  there  is  no  legal  grand  jury 
in  contemplation  of  law.  If  a  less  number  than  fifteen  is 
sufficient  to  form  the  body,  then  indeed  could  the  number 
be  reduced,  so  that  even  the  appearance  of  a  gmnd  jury 
could  not  remain.  But  it  is  said  in  reply  to  this  ihat  it  is 
only  necessary  for  twelve  to  concur  in  finding  a  bill,  and 
hence  afrer  the  grand  jury  is  org.uiized,  the  court  has  a 
right  to  reduce  the  number  down  to  twelve.  This  position 
is  unsound,  and  at  variance  with  both  the  letter  and  spirit 
of  the  law.  It  is  only  required  that  twelve  concur  in 
finding  a  bill,  but  the  other  three  cannot  in  any  manner 
be  dispensed  with.  They  are  as  essential  in  order  to 
maintain  the  organization  and  action  of  the  grand  jury,  as 
though  the  law  recjuired  the  entire  number  to  agree  in 
finding  an  indictment. 

But  we  are  referred  to  §  2S91,  iu  justification  of  the 
action  of  the  court  in  discharging  the  juror  in  this  case. 
By  this  section,  the  court  is  permitted  to  appoint  a  foreman 
when  the  foreman  already  appointed  is  discharged  or  ex- 
cused before  the  grand  jury  is  dismissed.  This  we 
believe  to  have  reference  to  the  discharge  or  excuse 
of  the  foreman  as  foreman,  and  not  to  his  discharge 
from  the  grand  jury.  If  after  he  is  ai)pointed,  and  before 
ke  tAkes  the  oath,  he  wishes  to  be  excused,  the  court  may 
excuse  him,  or  if  after  the  oath  of  foreman  isadministered, 
he  should  prove  to  be  incompetent,  or  for  any  other  cause  it 
should  become  ueeessary  or  thought  best  to  discharge 
him  from  acting  in  that  capacity,  the  court  may  appoint 
amother  to  act  iu  his  place,  retaining  him  however  upon 
the  jury. 

But  if  we  hav^  tskem  an  improper  view  of  the  meauiftg 
of  this  section,  it  does  mat  follow  as  a  necessary  nesiaU  tkut 
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by  the  discharge  from  the  juiy  of  the  foreman,  that  th* 
jury  thereafter  is  only  to  be  composed  of  fourteen.  On 
the  contrary,  it  would  be  the  duty  of  the  court  to  fill  the 
panel,  so  that  the  number  required  by  the  Code  should 
be  preserved.  Under  all  circumstances,  the  grand  jury 
must  be  composed  of  fifteen  persons,  as  nothing  less  than 
this  will  satisfy  the  requirements  of  the  law,  llie  indict- 
ment in  this  case  having  been  found  and  presented  by  a 
less  number,  was  it  a  legal  indictment,  and  was  the  defend- 
ant bound  to  defend  against  it  ? 

"  An  indictment  is  an  aveiniient  in  writing  made  by  a 
grand  jury  legally  convoked  and  sworn,  that  a  pei-son 
therein  named  or  described  has  done  some  act,  or  been 
guilty  of  some  omission  which  by  law  is  a  public  ofFenae." 
§  2915,  Code.  The  grand  jury  was  legally  convoked  and 
legally  sworn  for  aught  that  appears,  but  the  bill  of  indict- 
ment was  not  found  and  presented  by  the  jury  that  was  so 
convoked  and  sworn.  By  taking  from  the  body  one  of  i:g 
members,  the  entire  panel  was  disturbed,  the  organization 
changed,  and  hence  the  findings  and  presentments  after- 
Wards  cannot  be  said  to  Rave  been  by  a  grand  jury  legally 
convoked  and  sworn.  Such  findings  did  not  result  from 
the  deliberations  of  the  grand  jury  which  had  been  con- 
voked and  sworn,  and  therefore  any  indictment  found  and 
presented  by  the  body  changed  by  a  discharge  of  any  of  its 
members  would  not  be  found  and  returned  by  a  legal  grand 
jury.  But  it  is  said  that  although  the  bill  was  found  by  an 
illegal  grand  jnry,  that  the  defendant  could  not  after  they 
had  been  swoni,  interpose  any  objection,  and  in  support  of 
this  position  we  arerefered  to  §2890,  which  reads  as  followK: 

''When  several  persons  are  held  to  answer  for  one  and 
the  same  offense,  no  challenge  to  the  panel  can  be  made 
unless  they  all  join  in  such  challenge  ;  nor  can  any  objec- 
tion be  interposed  by  a  defendant  to  the  grand  jury,  or  to 
an  individual  juror,  for  any  cause  of  challenge  after  they 
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The  language  of  tliis  section  is  clear  and  explicit,  but  stitl, 
in  its  application  it  must  be  confined  to  such  defendan's 
as  had  an  opportunify  of  intei-posing  the  objection  or  chal- 
lenge therein  allowed.  To  such  persons  as  were  bouml 
over  to  answer  a  criminal  charge,  or  awaited  in  custody, 
the  return  of  the  grand  jury,  all  such  pei*sons  would  have 
an  opportunity,  and  this  section  clearly  gives  them  t}ie 
right  of  objecting  to  the  grand  jury,  or  an  individual  juror, 
bofore  they  are  sworn,  and  if  they  do  not  doit  at  the  prop- 
er time,  they  are  f<)rever  barred  from  objecting  afterward.-^ 
Bit  can  it  be  said  that  these  persons  who  are  in  no  manner 
charged  with  a  criminal  offense,  and  who  cannot  antici- 
pate that  a  criminal  charge  w^ill  be  preferred  before  the 
grand  jury  against  them,  must  appear  on  the  morning  of 
tJie  first  day  of  the  court,  and  intert)ose  an  objection  to  the 
grand  jury,  and  if  tlioy  do  not  do  it,  and  are  afterwards 
inJicred,  that  they  should  be  precluded  from  asserting  that 
the  indictment  was  found  by  a  jury  entirely  unauthorized 
by  law?  If  so,  then  as  a  matter  of  safety,  the  people  of  tL« 
county  ought  to  resort  to  the  court  lK)use,  and  if  there  are 
any  logul  objections  to  the  grand  jury,  make  them,  and  hsLVXi 
their  objections  en'.ered  of  record,  so  as  to  make  them 
available  in  the  event  that  an  indictment  is  found  againtt 
them.  Who  does  not  know  that  many  innocent  persona 
are  indicted,  and  tlie  truly  innocent  man  not  dreaming  uf 
being  charged  willi  crime,  must  also  for  his  own  safety, 
make  his  object  ion  to  the  grand  jury  before  they  areswoni, 
or  suffer  all  the  ex])ense  and  trouble  of  a  trial  before  the 
pe.it  jury.  Pej*sons  are  often  charged  befoi-e  the  grand 
jury  with  a  violation  of  the  criminal  law,  and  are  they  to 
be  deprived  of  aU  objection  to  the  illegality  of  the  grand 
jury,  becaut^e  these  objections  were  not  made  before  they 
were  sworn  ?  Tlie  eonslitution  has  declared  that  no  pereon 
^hall  be  held  to  answer  for  a  crimanal  offense  unless  ozi 
presentment  oi*  indrctraent  bj^a  grand  jxcry.  If  the  indic.t* 
Oicnt  is  not  found  by  a  legal  grand  jury,  it  is  u©t  found  by 
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a  gi-and  jury  at  aH,  and  therefore  a  person  cannot  he  lield 
to  answer  an  offense  charged  in  an  indictment  found  by  a 
grand  jury  UHautliorized  by  laM*.  If  the  constructicmr  con- 
tended for  by  counsel  for  the  state  is  to  prevail,  and  the 
defendant  is  to  bo  tried  on  the  indictment,  although  fouwl 
by  a  body  of  men  unknown  to  the  constitution  or  law,  then 
indeed  a  man  may  be  tried  and  punished  without  bciifg 
first  indicted,  and  this  valuable  provision  of  the  constitu- 
tion utterly  disregarded. 

But  it  is  said  that  the  defendant  did  not  file  the  proper 
plea  Ji8  required  in  chapters  171, 172  and  173  of  the  Code. 
In  reply  to  this  we  have  onl'y  to  say  that  tlie  defendant 
filed  the  only  plea  which  he  could  file  to  present  the  ques- 
tion of  tlie  legality  of  the  grand  jury.  IIq  could  not  demur 
to  the  indictment  as  it  did  not  appear  upon  its  face  that  th« 
grand  jury  hadnolcgal  authority  to  inquire  into  the  offence. 
There  is  no  provision  made*  in  the  Code  for  a  plea  of  any- 
kind  to  raiiie  the  question  while  the  defendant  had  a  right 
to  have  decided,  and  it  may  be  said  tliat  Rtrictly  speaking, 
tliere  is  no  authority  for  the  plea  filed.  But  we  have  only 
to  remark  that  the  Tegislature  cannot  by  any  enactment 
Qompel  a  pei'son  to  be  put  upon  trial  for  a  criminal  ofienso 
until  he  shall  have  been  first  indicted  by  a  grand  jurv. 
Tlie  records  in  court  showed  the  faet  that  the  grand  jury 
which  found  the  bill,  was  no  grand  jury,  and  that  th« 
defendant  was  held  to  answer  a  criminal  cliai-ge  without 
being  fii-st  indicted,  as  required  by  the  constitution.  Tlii» 
we  think  a  defendant  lias  a  riglit  by  virtue  of  tlie  constitu- 
tion to  shbWj  when  the  tacts  exist,  oit  record  in  the  court 
•when  indicted,  and  that  the  Legislature  cannot  by  restrict- 
ijig  to  particular  pleasdeprivehimof  such  right. 

In  relation  to  the  instructions  of  the  court,  we  have  only 
to  say  ihat  the  court  erred  in  pej'mitting testimony  in  relatit»n 
tp  the  character  of  a  house  described  in  the  indictment  jis  sit- 
uated on  block  26.  Only  ordinaiT  certainty  in  the  de- 
fiQrii)lion  ia  required^  but  still.  tUft  dftscri^ioa  sljauU  b% 
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f ufficiently  specific  to  point  out  with  reaeonable  certainty 
the  house  indicted,  bo  that  the  building  could  be  preceded 
against  to  final  judgment  and  sieznre  without  any  uncer- 
tainty as  to  where  it  was  located*  The  indictment  ought 
to  state  the  lot  or  part  of  lot,  block  and  town,  or  city, 
where  situated,  or  if  in  the  country  the  piece  of  ground  suf- 
ficiently specific  BO  as  to  leave  no  reasonable  doubt  as  to  iu 
locality. 

Judgment  reversed. 

A.  Hall  and  D.  P.  Palmer  for  plaintiflT  in  error. 

J.  C.  Kna^p^  for  tlie  State. 


Elbert  v^  Wilson. 

Wliore  a  lease  stipulates  that  the  tenant  should  cultivate  land  in  a  good 
farraer^like  manner,  and  keep  the  fences  in  good  repair,  and  where  lh« 
tenant  permitted  the  fences  to  l>ecome  dilapidated,  and  suffered  sheep  to 
go  in  the  orchard,  by  which  young  fruit  trees  were  destroyed,  the  landlord 
may  recover  in  assumpsit  under  the  lease. 

Error  to  Davia  District  Court. 

Opinion  hy  Grkicne,  J.  Assumpsit  by  J.  D.  Elbert  as 
landlord,  against  E.  >Vilson,  for  neglecting  to  cultivate  a 
farm  in  a  husband-like  manner,  as  stipulated  in  the  lease. 
Plea  non-assumpsit.    Verdict  and  judgment  for  defendant. 

In  the  lease,  the  defendant  agreed  **  to  cultivate  said  til- 
lable lands  in  a  good  farmer-like  manner  and  in  good  sea- 
ton,"  in  "  com.  wheat  and  oats,  principally,"  to  deliver  one 
third  of  each,  &c.,  and  -^  to  keep  tlie  buildings  and  iences 
in  good  repair." 
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By  the  deelaration,  and  on  the  trial,  plaintiff  claimed 
that  defendant  did  not  cultivate  the  farm  in  a  proper  man- 
ner, whereby  the  crops  and  his  rents  were  less  than  they 
should  have  been;  that  he  suffered  tlie  buildings  and  fences 
to  pass  into  a  dilapidated  and  ruinous  condition,  whereby 
his  rents  and  the  value  of  the  premises  were  much  dimin* 
ished;  and  that  defendant  agreed,  in  renting  the  premises, 
to  take  good  care  of  the  fruit  trees,  shade  treeSj  &e^,  but 
that  they  were  much  injured  and  deteriorated  in  value- 
Flaintiff  claimed  damages  to  make  up  the  deficiency  in 
rents,  and  the  injury  to  the  premises  occasioned  by  bad 
husbandry. 

To  the  instructions  and  rulings  of  the  court  below,  sct- 
eral  exceptions  were  made,  and  are  now  assigned  as  error. 
Among  the  errors  assigned,  there  is  but  one  which  we  deem 
it  material  to  consider. 

As  an  injury  to  the  premises,  the  plaintiff  claimed 
that  the  defendant  permitted  sheep  to  eat  bark  irom  his 
fruit  ti'ees,  and  thus  destroyed  or  greatly  diminislied  their 
vaUie,  Upon  this  point  the  comt  insti-ncted  the  jury  that, 
this  fact "  if  ti'ue,  would  be  waste^  a  wrong,  for  which  another 
action  than  this  would  be  necessary  to  get  redrees,  nnJess 
the  lease  contained  an  agreement  that  he  would  not  do  this 
wrong,  in  which  case  it  might  be  considered  in  this  action, 
and  the  diminished  value  be  made  up  in  damages.  The 
defendant  insists  that  the  lease  contains  no  stipulations 
which  will  make  injuries  to,  or  destruction  of  trees  a  breach 
of  contract,  and  this  is  the  opinion  of  tlie  court;  therefore, 
you  are  instructed  that  injuries  to  trees  upon  the  premises 
are  not  to  be  taken  into  consideration.''  This  instmctiou 
is  claimed  to  be  erroneous.  It  is  true,  as  claimed  by  the 
instruction,  that  there  is  no  stipulation  in  the  lease  in  rela- 
tion to  the  care  or  preservation  of  the  trees,  but  as  the 
trees  appear  to  have  been  upon  a  portion  of  the  leased 
premises,  which  was  in  the  possession  and  under  the  care 
of  the  tenant  by  virtue  of  the  lease,  there  was  at  least  & 
37 
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gtrongly  implied  agreement  on  Li»  part,  as  lessee,  to  nse 
the  trees,  and  all  other  improvements  in  his  chaige,  with 
ordinary  care,  and  in  a  hnsband-Iike  manner.  5  T.  E.^ 
873;  6  Ves.,  328.  Any  injury,  resulting  directly  from 
neglectful  or  improper  tillage,  or  from  neglectful  or 
improper  care  of  the  improvements  in  his  possession,  would 
be  in  violation  of  that  implied  agreement.  If  a  tenant,  by 
negligence  or  otherwise,  permits  sheep  to  go  among  firuit 
trees,  with  their  known  propensity  to  eat  the  bark  from 
young  trees,  it  is  an  instance  of  bad  farming,  and  is  a  vio- 
lation of  that  good  husbandry  which  the  lessee  promised* 

The  lessee  expressly  agreed  that  he  would  cultivate  the 
tillable  land  in  a  good  farmer-like  manner,  and  in  good 
season  for  each  crop.  He  could  not  do  this,  and  at  the 
same  time  suficr  the  fences  to  become  impaired,  and  the 
sheep  to  go  upon  such  tillable  land  and  destroy  the  fruit 
trees.  Such  an  injury  would  be  tbe  direct  result  of  bad 
farming. 

The  lessee  bound  himself  ^to  keep  the  buildings  and 
fences  in  good  repair."  The  declaration  avers  that  these 
were  suffered  to  pass  into  a  ruinous  and  dilapidated  condi- 
tion. An  injury  to  the  premises,  traced  as  the  direct  result 
of  ruined  and  dilapidated  fences,  would  doubtless  subject 
the  lessee  to  damages  under  the  lease.  Sheep  passing 
through  tliose  dilapidated  fences,  and  injuring  fruit  trees, 
would  be  an  injury,  traceable  to  a  neglect  of  that  stipidation 
in  !  lie  lease. 

Still  the  court  below  charge  that  this  would  be  "  waste, 
for  which  another  action  than  this  would  be  necessary.'' 
Although  an  injury  to  trees  is  ordinarily  considered  a  waste, 
the  injury  in  the  present  case  is  very  far  from  being  a  vol- 
untary waste.  It  is  nothing  more  than  permis6tve  waste^ 
which  may  result  from  an  express  or  im]>lied  agreement  to 
keep  in  repair.  As  the  ancient  writ  of  waste  has  been  gen- 
erally superseded,  it  would  not  be  unusual  to  bring  an 
action  on  the  case,  tor  failing  in  such  express  or  implied 
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undertaking.  Even  when  the  lessee  covenants  not  to  do 
waste,  the  lessor  has  liis  election  to  bring  either  an  action 
on  the  case  or  of  covenant  for  waste  done  during  the  terni- 
2  Saund.,  252;  2  Bl.  R,  1111.  Such  being  the  remedy  for 
a  voluntary  waste,  we  think  tiiis  case,  in  assumpsit,  appro* 
priate  for  a  permissive  waste,  under  the  express  and 
implied  promises  as  in  the  case  at  bar. 

We  conclude,  then,  that  the  court  below  erred  in  the 
instruction  to  the  jury.    A  trial  denovo  is  therefore  ordered. 

Judgment  reversed. 

A.  Hall  and  D.  P.  Palmer^  for  plaintiff  in  error, 

Wright  <&  Knapp^  for  defendant. 


CouBKiER  et  aZ.  v.  Cleghorn  et  al. 

Vhere  an  affidavit  is  made  for  a  writ  of  attachment  against  only  one  of  two 
joint  debtors,  and  does  not  show  that  the  other  is  solvent  or  a  ncn-reai- 
dent,  the  attachment  against  the  one  should  be  quashed. 

An  attachment  should  only  be  issued  when  it  seems  necessary  to  eecurfitb* 
debt. 

"Where  an  affidavit  is  filed  for  an  attachment  against  joint  obligors.  It  fihotiM 
show  thpt  they  all  come  within  the  provisions  of  the  statute,  or  the  wril 
should  not  be  issued. 

An  attachment  bond  should  be  made  for  the  benefit  of  the  party  ogaiaat 
whom  the  writ  is  issued. 

Appeal  from  Mahaska  District  Court, 

Opinion  hy  Kinney,  J.  The  appellants  filed  their  peti- 
tion against  Courrier  &  Adams  as  late  partners,  daimiji* 
the  sum  of  three  hundred  dollars,  and  stating  as  the  cansv 
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of  such  claim,  that  the  defendants  executed  a  pYOnis^oiy 
niote  to  the  plaintifiB  for  the  sum  of  two  hundred  and  sixty 
nine  dollars  and  ninety-seven  eents^  a  copy  of  which  is 
given  and  reads  as  follows: 
1269,97.  Keokuk,  June  lOth^  1851. 

Thirty  daysr  after  date  we  promise  to  pay  to  the  order  of 
Cleghom  &HaiTi8on,  two  hundred  and  sixty-nine  97-10# 
dollars,  for  value  received,  negotiable  and  payable  at 
Eeokok  withmit  defalcation  or  discount  and  wkh  interest  ai 
maturity,  at  the  vate  of  ten  per  cent  per  annum. 

CouRRiEB  &  Abamb. 

An  ai&davit  was  filed  by  Cleghom  in  which  he  states  that 
Koyal  &.  Adam»,  one  of  the  firm  of  Courrier  &  Adait&s  is 
about  todispose  of,  or  remove  his  property  out  of  the  State, 
without  leaving  sufficient  remaining  for  the  payment  of  his 
debts,and  that  Andrew  Courrier  and  said  Koyal  S.  Adamsy 
late  trading  under  the  firm  and  style  of  Courrier  &  Adams, 
are  indebted,  &c.  A  writ  of  attachment  is  ad^ed  to  issue 
against  the  goods  and  estate  of  said  Adams. 

A  bond  was  filed,  payable  to  said  Courrier  &  Adams^ 
and  conditioned  for  the  payment  of  all  damages  which  the 
defendants  raigl>t  sustain  by  reason  of  the  wrongful  suing 
out  of  the  attachment  upon  thTS-  affidavit  and  bond,  a  writ 
of  attachment  was  issued  against  the  goods  and  estate  oi 
said  AdamSy  by  virtue  of  which  his  real  estate  was  duly 
attached. 

Tlie  defendant,  Adams,  came  itrto  court  and  filed  a  motion 
to  quash  the  attachment  for  tlie  following  reasons:  1st, 
There  is  no  sufficient  bond  on  file.  2nd,  The  writ  is  issued 
against  only  one  of  the  firm  and  should  have  been  against 
both.  3d,  The  affidavit  is  only  against  one,  and  the  motion 
against  both.  4th,  There  is  a  variance  between  the  petition 
and  a  writ  of  attachment;  the  attachment  is  against  one  of 
the  defendants.  This  motion  the  court  overruled,  and  as 
we  think  improperly.  The  note  was  a  firm  note,  and  the 
petition  sets  forth  that  the  defendants  as  a  late  firm  &c.,  are 
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indebted.  Both  the  defendants  are  sued,  llie  affidavit 
etatea  that  Bojal  S.  Adams  is  about  to  dispose  of  his 
igroperty,  &c.  The  bond  is  given  to  the  defendaiits^  and 
.the  writ  issues  against  Adams.  These  pnoceedings  arc 
irregular  and  the  writ  of  attachment  should  have  been 
quashed  by  the  court.  TUhe  note  being  a  paitru^rsijip  note, 
given  ^o  doubt  for  the  benefit  of  the  firm,  unless  there  was 
€ome  evidence  that  Courrier,  one  of  the  late  firm^  was  m- 
€olvent,  and  also  that  there  was  not  partnei^hip  assets  fLir 
the  payment  of  the  debt,  an  attachment  ought  not  to  issue 
iigainst  the  private  property  of  an  individual  meinber  of  tlie 
firm.  The  showing  of  the  plaintiff  in  his  petit  io»^  atiiOuvit 
und  the  note,  eleariy  establish  the  fact  that  these  men  were 
partners  in  business,  and,  that  whatever  the  tiute  was  given 
for,  was  for  the  use  of  the  firm,  and  we  think  l>ecause  one  of 
the  members  of  the  firm  was  about  to  dispose  of  his  prirat© 
property,  unless  there  is  something  in -the  atfidityit  tori-aisi* 
a  presumption  against  the  solvency  of  the  othtrr  j<>int 
obligor,  that  an  attachment  cannot  issue.  Tla^  ol>ject  of  im 
attachment  proceeding  is  to  enable  a  creditor  to  st^rure  the 
collection  of  his  debts.  It  is  a  violent  remedy,  anil  never 
was  intended  to  be  given  only  when  the  al^uhite  safety  of 
the  debt  would  seem  to  depend  upon  a  resort  to  this 
remedy. 

The  plaintiff  should  always  make  out  by  his  own  showing 
a  primafacie  case,  by  bringing  himself  within  the  require- 
ments of  the  law,  and  then  the  writ  in  the  first  instaDce  is  a 
writ  of  right 

The  statute  in  all  its  essential  provisions  slioiild  be  sub- 
stantially complied  with,  or  he  will  take  nothing  by  his 
proceeding.  In  this  case  it  ought  to  have  appeared  in  tli© 
affidavit  that  the  defendants  were  about  to.^^ispose  of  their 
property,  &c.,  or  some  reason  offered  why  the  plui  utiff  could 
not  so  state,  either  that  the  other  defendant  was  a  non-resi- 
dent, or  insolvent,  or  deceased — some  excuse  so  as  to  intbrm 
the  court  why  he  proceeds  against  the  private  property  of 
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only  one  of  the  obligers.    For  aught  that  appears  in  the 
affidavit,  the  firm,  as  such,  was  entirely  responsible,  and 
both  obligors  as  such,  in  no  way  liable  to  this  proceeding. 
Then  we  say,  on  a  joint  note  like  the  one  in  this  case,  th© 
affidavit  must  be  filed  against  both  to  entitle  the  plaintiff 
to  this  writ,  or  some  good  cause  shown  in  the  affidavit  why 
it  cannot  be  so  made.    It  would  be  unfair  and  contrary  to 
the  spirit  of  the  law  to  permit  a  man  to  proceed  against 
the  private  property  of  a  co-obligor  when  from  aught  that 
appears  he  could  have  collected  his  debt  in  the  ordinary 
way,  by  proceeding  against  both.    Again,  the  attachment 
in  this  case  aught  not  to  have  been  issued  upon  the  bond 
filed.    The  bond  is  made  payable  to  Courrier  &  Adams. 
It  states  that  whereas  the  said  Cleghorn  &  Harrison  have 
this  day  sued  out  a  writ  of  attachment  in  the  above  entitled 
cause,  referring  to  the  cause  of  Cleghorn  &  Harrison  against 
Courrier  &  Adams,  the  principal  sureties  on  the  bond 
are  only  liable  for  all  damages  sustained  by  the  defendants, 
Courrier  &  Adams.    The  object  of  a  bond  is  to  aflbrd 
security  to  the  person  whose  property  is  attached,  in  case 
the  writ  is  wrongfully  sued  out.    It  will  be  seen  that  the 
bond  in  this  case  is  not  given  to  Eoyal  S.  Adams,  the  only 
person  against  whom  the  writ  was  sued  out,  and  the  only 
one  who  could  bo  injured  in  the  event  that  the  attachment 
issued   without  sufficient  cause.    The.  bond  is  given  and 
payable  to  a  certain  firm  of  Courrier  &  Adams.    To  the 
defendant  attached,  it    does  not    afibrd    the    least  secu- 
rity, and  he  could  not  in  his  name  maintain  an  action 
upon  it.    A  bond  is  absolutely  necessary  to  be  given  to  the 
adverse  party  in  order  to  entitle  the  plaintiff  to  his  writ. 
It  is  a  condition  precedent  to  the  issuing  of  the  writ,  and 
all  attachment  proceedings  without  a  bond  are  void.    In 
this  case  there  was  no  bond  given  to  Koyal  S.  Adams,  and 
on  this  account  the  writ  should  not  have  been  sued  out. 
All  proceedings  therefore  upon  the  writ  are  erroneous  and 
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should  be  set  aside.    The  judgment  of  the  court  annulling 
the  motion  to  quash  is  reversed  at  the  costs  of  the  appellees. 

Jadgmeat  reversed. 

J.  A.  S.  Croohham^  for  appellants. 

TFI  T.  Smithy  for  appellee* 


Brooks  et  al.  v*  Ellis. 

Where  C.  bad  a  claim  upon  public  land  and  rclinquisbed  the  same  to  B^ 
upon  condition  that  he  should  advance  the  purchase  money,  enter  the 
land  and  deed  half  of  it  to  C,  on  his  refunding  his  portion  of  the  entrance 
monej ;  held  that  the  conditions  were  mutual,  the  considerations  suffi- 
cient, and  tl)at  a  trust  was  created  which  took  the  case  from  the  statute 
of  frauds. 

In  Equity.    Appeal  from  Davis  District  Court 

Opinion  hy  Greene,  J.  Edward  Ellis  filed  a  billagainst 
James  Brooks  and  R.  Wilkerson  to  recover  title  to  land 
which  had  been  entered  by  Brooks  in  trust  for  Ellis.  It 
seems  that  Ellis  had  a  settler's  claim  on  eighty  acres  of 
timber  land,  and  entered  into  a  contract  witli  Brooks,  by 
which  it  was  stipulated  that  Brooks  should  enter  forty 
acres  of  the  claim  in  his  own  name,  and  subsequently 
deed  half  of  it  to  Ellis,  upon  his  paying  the  entrance  money 
— $1.25  per  acre — with  ten  per  cent,  interest.  Brooks  fur- 
nished the  money  accordingly,  and  entered  the  land. 
Ellis  subsequently  tendered  his  portion  of  the  purchase 
money  to  Brooks,  and  demanded  a  deed,  but  the  deed  was 
refused. 


I  8«    1^! 
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These  facts  are  distinctly  avowed  in  the  bill,  BrookB* 
answer  admits  most  of  the  bill,  but  denies  that  the daim  of 
Ellis  to  the  land  was  valid,  and  claims  that  the  purchase 
money  was  to  have  been  paid  before  it  was  tendered  by 
Ellis.  But  the  depositions  sustain  the  bill  in  these  partic- 
ulars.   The  decree  below  was  for  complainant. 

It  is  not  necessary  to  detail  the  pleadings  or  evidence  in 
order  to  understand  tlie  objections  urged  to  tlie  decree. 

1.  It  is  objected  that  the  arrangement  was  without  con- 
sideration, and  void.  The  facts  in  the  case  show  that  Ellis 
had  a  legal  claim  upon  the  land.  Such  claims,  under  our 
statute,  amount  to  a  good  consideration.  Kev.  Stat.,  456, 
§  1  ;  Ellis  V.  Mosier^  2  G.  Greene,  247.  Ellis  relinquished 
his  claim  to  Brooks,  upon  condition  that  B.  should  advance 
the  purchase  money,  and  enter  the  land,  and  deed  half  of 
it  to  Ellis  on  his  refunding  his  portion  of  the  entrance 
money.  Tlie  conditions  then  were  mutual ;  the  conside- 
ration sufficient. 

2.  It  is  claimed  that  the  ease  comes  within  the  statute  of 
frauds  because  the  agreement  was  for  an  interest  in  lands 
and  not  in  writing.  Abstractly  considered  this  objection 
appears  well  founded*  But  when  we  enter  into  the  terms, 
connections  and  conditions  of  the  agreement;  when  we 
consider  that  Brooks  undertook,  in  contemplation  of  law 
to  act  as  the  trustee  of  Ellis ;  that  Brooks'  refusal  to  deed 
is  so  tainted  with  fraud  as  to  justify  a  court  in  regarding 
him  as  trustee  ;  that  there  was  a  joint  interest  and  a  joint 
purchase ;  that  Ellis  was  in  possession,  and  that  the  con- 
sideration between  the  parties  was  good  and  valid ;  when 
all  these  circumstances  are  considered,  no  doubt  can  be 
entertained  that  the  case  is  fully  removed  from  the  statute 
of  frauds. 

That  the  facts  in  this  case  sustain,  at  least,  a  resulting 
trust  cannot,  we  think,  be  questioned.  Eltiot  v.  Armstronffy 
2  Blackf.,  198  ;  Johnson  v.  OraveSy  ib  440  ;  £oyd  t. 
Mo  Lear  J 1  John.  Ch.,  682 ;  Boyle  v.  Slepery  1  I>ana^536; 
McCoy  V.  Hughes^  1  G.  Greene,  870.^ 
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A  case  of  joint  interest  and  purchase  like  the  present, 
does  not  come  within  the  statute  of  frauds.  3  Mason,  347 ; 
3  Biff.  15, 506. 

A  party  attempting  a  fraud  in  such  a  case  shotilti  be 
regarded  as  a  truBtee.  1  Page,  147 ;  1  Cooke,  166.  Kur  is 
the  statute  applicable  to  any  case  of  resulting  trust,  1  J. 
J.  Marshall,  403. 

We  conclude  then  that  equity  has  been  done  in  this  case- 
Decree  affinned. 

Wright  and  Knapp  for  appellant. 

A»  HaU^  for  appellee. 


Glenn  v.  Caeson. 

K  is  competent  to  show  that  a  witness  has  made  statements  on  otb[?r  occa- 
sions at  varianoe  with  his  testimony  on  the  trial,  in  order  to  impair  Lis 
<iredibUitj. 

As^^vMjfrom  Van  Bur  en  District  Court. 
Op{nio9i  hy  Kinney,  J.  The  only  question  raised  by  the 
bill  of  exception  in  this  case,  is  as  to  the  ruling  of  the  court 
in  relation  to  certain  evidence  offered  by  the  defendant. 
The  plaiatiff  introduced  a  witness,  David  Glenn,  who  on 
cro86  examination  by  defendant's  counsel,  was  asked  if  he 
did  not  on  the  trial  of  the  cause  before  Esq.  Kathborn.  at 
lowaville,  state  that  the  hog  was  purchased  by  plaintiff  from 
Vandover.  The  witness  replied  that  he  did  not  remember; 
that  he  did  not  think  that  he  did.  The  plaintiff  gave  no 
evidence  showing  that  he  derived  title  through  Yandover, 
but  claimed,  and  his  evidence  tended  to  prove,  that  he 
38 
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obtained  tide  through  Beikmore*    The  defendant  after  the 
plaintiff  closed  his  evidence  introduced  a  witness,  Dowd, 
and  asked  him  if  he  was  present  at  the  trial  of  the  cause  at 
lowaville;  the  witness  replied  that  he  was  present  at  two 
trials  there;  defendant's  counsel  then  asked  said  Dowd  what 
Glenn  said  as  to  the  hog  having  been  bought  from  Vando- 
ver.     Plaintiff  objected,  but  the  court  overruled  the  object- 
ion.     We  do  not  see  any  objection  to  this  ruling.    The 
object  of  the  enquiry  was  to  impeach  the  witness,  Glenn, 
to  show  that  ha  had  made  statements  on  other  occasions  at 
variance  with  his  testimony  on  the  trial ;  to  prove  that  his 
reply  to  the  interrogatory  on  his  cross  examination  was  not 
true.    lie  stated  that  he  did  not  think  that  be  stated  on  the 
trial  of  the  cause  at  lowaville  that  the  hog  was  purchased 
from  Vandover.    The  attention  of  the  witness  ought  to  be 
called  to  the  time  and  place,  when  the  enquiry  seeks  to 
lay  from  his  own  testimi>ny  the  foundation  for  impeaching 
him;  so  that  the  impeaching  witness  can  with  certainty 
identify  the  statement  denied  by  the  witness.     If  the  inter- 
rogatory to  the  impeaching  witness  is  not  in  relation  to  the 
identical  fact  denied  by  the  principal  witness,  the  impeach- 
ing evidence  should  be  excluded.    But  in  this  case  Dowd 
states  that  he  was  present  at  two  trials.    The  witness  denies 
stating  that  he  said  as  above  on  the  trial.    We  think  Dowd's 
testimony  was  proper  as  to  what  the  witness  said  on  either 
trial.    The  enquiry  of  the  witness  is  general,  and  would 
apply  to  either  trial,  but  in  po^nt  of  place  and  time  referring 
to  the  trial,  is  speciiic.     He  denies  having  made  the  state- 
ment at  all  on  the  trial,  and  therefore  if  it  could  be  shown 
by  the  testimony  of  Dowd,  who  swears  that  he  was  present 
at  both  trials,  that  he  did  so  state,  we  think  it  would  have  a 
tendency  to  impeach  his  testimony. 

It  is  always  proper  to  call  the  attention  of  the  witness  to 
any  statement  made  by  him,  material  to  the  issue,  and  if  he 
testiiies  that  he  did  not  make  it,  or  if  he  has  made  statements 
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oat  of  court  different  from  those  under  oath,  the  facts  ma  j  be 
shown  to  impair  his  credibility. 

Judgment  affirmed. 

A.  HaUj  for  appellant. 

Geo.  O.   Wrightj  for  appellee* 


PRrrcHETT  et  ah  v.  Ovebmak. 

Where  the  court  recites  the  facts  claimed  to  have  been  prored,  nnd  directs 
the  jury  that  they  are  to  determine  whether  the  wrongs  were  perpetrated 
or  the  facts  proved,  it  does  not  amount  to  an  instruction  upon  the  facts  in 
the  case. 

Where  a  court  charged  the  jury  upon  the  legal  eifect  of  facts,  and  in 
impressive,  argumentative  terms,  urges  the  support  of  the  majesty  of  the 
laws  against  mob  violence,  it  cannot  be  regarded  as  calculated  to  mislead 
the  jury. 

Error  to  Wapello  District  Court. 
Opinion  hy  Greene,  J.  This  suit  was  commenced  by 
Abner  Overman  against  Bird  Pritchett  et  ah  for  false  im- 
prisonment. Plea,  not  guilty.  Verdict  of  guilty,  and 
damages  assessed  at  one  hundred  and  fifty  dollars.  Judg- 
ment accordingly.  The  only  error  urged  in  this  court  apply 
to  the  instructions  given  to  the  jury.  It  is  claimed  that 
those  instructions  are  upon  the  facts  in  the  case;  that  they 
are  argumentative  and  calculated  to  mislead  the  jury. 
Upon  a  careful  examination  we  find  that  no  portion  of  the- 
elaborate  and  detailed  charge,  assumes  any  fact  to  be 
proved.  Upon  every  reference  to  facts  the  court  state  that 
plaintiff  claims  to  have  shown  that  certain  things  were 
done,  and  in  substance  concludes  upon  each  point,  that  the 
jury  are  to  determine  whether  the  wrongs  were  perpetrated 
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or  the  facts  proved  ;  and  if  perpetrated  or  proved,  the  in- 
Btriietions  explained  the  legal  effect.  The  charge  does 
nothing  more  than  tell  the  jury  what  the  law  is  as  applied 
to  the  facts  claimed  to  be  proved,  and  tells  them  that  tbej 
are  to  find  whether  the  facts  are  or  are  not  proved. 

But  it  is  claimed  that  the  instructions  are  argumentative 
and  calculated  to  mislead  the  jury.  To  this  objection  it 
must  be  conceded  that  the  charge  is  long,  earnest,  and  elo* 
quent;  that  it  describes  the  wrongs  claimed  to  have  been 
proved,  in  impressive,  forcible  and  perspicuous  terras;  and 
it  tells  the  jury  with  all  the  ardor  of  incensed  justice  that  if 
these  wrongs  were  perpetrated,  how  repugnant  they  are  to 
the  law  of  the  land,  how  unjustifiable  they  were  even  if  sanc- 
tioned by  any  self  constituted,  unauthorised  combination  of 
men,  and  how  repulsive  to  the  peace  of  society,  to  the  quiet 
and  harmony  of  the  domestic  circle,  and  to  the  natural  and 
legal  rights  of  citizens.  As  the  evidence  is  not  before  us,  we 
cannot  well  determine  to  what  extent  these  unusually  im» 
pressive  and  labored  instructions  may  have  been  justified 
by  the  circumstances  of  the  case;  we  jnust  therefore  pre- 
sume that  they  were  appropriate. 

But  if  the  plaintiff  succeeded  in  establishing  the  material 
facts,  which  he  claimed  to  have  proved,  the  condition  of  di© 
country,  the  prejudiced  state  of  society,  and  the  depraving 
influence  which  the  prevalence  of  mob  law  may  have  had 
.  upon  the  minds  of  the  jurors,  might  well  justify  the  bold 
position  and  fervent  expressions  of  the  court,  as  an  expo- 
nant  of  the  law,  as  an  administrator  of  justice,  and  as  a 
conservator  of  the  peace. 

It  may  be  well  to  remark,  finally,  that  upon  a  careful 
perusal  of  the  entire  charge,  we  see  in  it  no  proposition  or 
conclusion  that  is  in  conflict  with  any  established  rule  of 
law,  and  that  it  is  not  pretended  that  the  damages  assessed 
by  the  jury  are  excessive.  As  the  charge,  was  not  upon 
facts,  but  only  upon  the  legal  effects  of  them,  if  the  jorj 
found  them  to  be  proved,  and  as  it  was  argumentative  in 
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support  of  the  majesty  of  the  law,  we  think  it  was  not  caku- 
lated  to  mislead  Ae  jarj. 

Jadgment  affirmed* 

Oeo,  O.  Wright  and  H.  D*  Ives^  for  plaintiff  in  error. 

K  JB.  JETendershott,  A.  Hall,   C.  W.  Slash  and  O. 
Acheson,  for  defendants 


L.  Ealston  v.  Ealston  et  ah  |jj'|^  ^ 

A  crop  of  wheat  growing  upon  land  at  the  time  it  was  set  off  and  confirmed 
to  the  widow  as  dower,  will  pass  with  the  land  and  be  considered  A  f  «rt 
of  her  dower  estate,  unless  expressly  reserved. 

Appeal  from  Wapello  District  Court, 
Opinion  hy  Kinney,  J.  Lotiisa  M.  Ralston  filed  a  peti- 
tion claiming  one  hundred  and  fifty  dollars,  and  stating  as 
the  cause  of  such  claim  that  her  husband,  Robert  Ralston, 
died  on  the  19th  day  of  October,  1851,  seized,  in  fee  simple, 
of  cei-tain  lands;  and  that  a  certain  piece  of  land  embracing 
the  homestead,  was  on  the  12th  day  of  March,  1852,  set  oft, 
and  confirmed  to  her  as  her  dower.  That  on  the  land  so 
set  ofi^,  there  was  growing  a  large  crop  of  wheat;  and  that 
subsequently  the  said  defendants  entered  npon  the  said 
land,  and  cut  and  harvested  there  from  the  wheat,  &c.  The 
answer  of  the  defendants  admit  all  the  averments  contained 
in  the  petition,  but  state  that  the  wheat  was  sown  in  the 
life  time  of  said  Robert,  and  growing  on  said  land  at  the 
time  of  his  decease,  and  that  Mathew  Ralston  was  appointed 
executor  of  the  estate  of  said  Robert,  and  that  as  such 
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executor  he  had  a  right  to  enter  upon  the  land  and  harvest 
and  carry  away  said  wheat  To  this  answer  thei^e  was  a 
replication,  and  to  the  replication  a  demurrer;  and  the 
decision  of  the  court  sustaining  the  demurrer  is  assigned  as 
error.  The  record  presents  only  one  question :  is  the 
widow,  or  the  executor,  entitled  to  the  wheat.  It  will  be  ob- 
served that  the  admeasurement  of  the  land,  and  confirma- 
tion by  which  the  dower  was  set  off  to  the  widow,  took 
place  before  the  wheat  was  harvested.  By  the  Code,  it  is 
provided  "that  one-third  in  value  of  all  the  real  estate 
owned  by  the  husband  during  coverture,  except  such  as  has 
been  sold  on  execution  or  other  judicial  sale,  and  to  which 
the  wife  has  made  no  relinquishment  of  her  rights,  shall  be 
set  apart  by  the  executor  as  her  property  in  fee  simple,  if 
Iho  survive  her  husband."  §  1294. 

In  lieu  of  a  life  estate  as  formerly,  the  widow  by  virtue 
of  this  section,  is  entitled  to  one-third  of  all  of  the  real 
estate  in  fee.  Does  the  fee  of  which  she  becomes  the  sole 
owner,  carry  with  it  the  growing  crops,  or  do  they  as  at 
common  law  pass  to  the  executor  for  the  payment  of  the 
debts?  It  is  well  settled  now  by  the  authorities,  that  if  A 
sells  a  farm  to  B,  on  which  there  are  growing  emblements, 
and  does  not  make  a  special  reservation  of  such  emble- 
ments, that  they  pass  with  the  title  to  B.  Upon  like 
analogy  when  the  dower  of  the  widow  was  set  apart  to  her 
and  the  proceedings  in  relation  thereto  confirmed,  she  be- 
came the  absolute  owner  in  fee  to  the  quantity  of  land  so 
set  apart,  entitled  to  its  free,  full  and  perfect  enjoyment 
The  Code  has  defined  the  words  "  real  estate  by  making 
them  include  lands,  tenements  and  hereditaments,  and  all 
rights  thereto,  and  interests  therein,  equitable  as  well  as  le- 
gal." §  26.  The  growing  wheat  was  an  interest  which  belong- 
ed to  the  soil;  it  was  an  interest  embraced  in  the  phrase  "real 
estate,"  and  as  much  belonged  to  the  widow  as  the  owner  of 
the  real  estate.  Although  the  fee  had  been  conveyed  to  her 
by  deed  without  any  reservation  of  the  growing  crops. 
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By  the  definition  given  to  these  words  by  the  legifilatnre, 
the  growing  emblements,  being  an  interest  in  the  land,  tliey 
wonld  pass  with  the  land  by  sale  conveying  the  real  estate,* 
or  by  will,  or  by  operation  of  law,  as  perfectly  as  any  fixture 
or  appnrtenance  belonging  to  the  land.  Judgment  siiKtain. 
ing  the  demurrer  reversed  and  the  cause  remanded  Ibr  trial 

Judgment  reversed, 

Oeo.  B.  Wright  and  II,  B.  IlendershoU^  for  appellanta* 

A.  IlaU  and  Jos.  Baker^  for  appellees. 


M.  Ralston  et  al.  v.  Ralston. 

"Where  the  wife's  dower  has  been  set  apart  to  her,  agreeable  to  tlic  Co6e,  (f 
1294, 1295,  and  where  her  intestate  husband  left  no  issue*  n]  a  is  rntitJ^d 
to  one-fourth  of  the  remaining  two-thirds,  equal  to  one  baJ/  of  tie  entir* 
estate,  after  paying  the  liabilities. 

Opinion  by  Greene,  J.  Petition  for  partition  filed  in 
this  case  under  the  Code  to  which  a  demurrer  wat>ii led  and 
overruled^  In  the  petition  the  following  facts  are  stated ; 
That  the  petitioner,  Louisa  M.  Ralston,  was  marruHl  to  Rob- 
ert Ralston,  October  16, 1851,  that  on  the  ninetcentli  nf  tho 
same  month,  Robert  died,  leaving  no  issue  ;  that  at  Rob- 
ert's death,  he  was  possessed  of  personal  property  to  tho 
amountof  $375  or  $100,also  hada  fee simplctitle  to  3r.i4.19 
acres  of  real  estate,  which  is  described  inpotilion;  that 
Robert  left  a  number  of  brothers  and  sistei's  (naming  tlicm) 
as  his  heirs ;  that  her  dower  interest  in  said  real  ci^tiitc,  con- 
flisting  of  one-third  of  its  value  and  comprising  ei^lity  acres, 
was  set  apart  to  her  by  referees,  and  tlie  admeasurement 
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confirmed  March  15tli,  1852 ;  that  petitioner  is  joint  owner 
with  the  defendants  as  brothers  and  sisters  of  Eobert, 
deceased,  in  all  of  the  real  estate  of  Robert,  except  the 
eighty  acres  which  had  been  set  apart  to  her  as  dower,  and 
claims  to  own  tlie  undivided  one-fourth  part  of  said  joint 
estate  with  the  defendants,  Mattliew  Kalston  and  others 
who  owned  the  otlier  three-fourths  of  the  joint  estate  ;  that 
the  estate  is  not  indebted  to  an  amount  greater  than  one 
hundred  dollars,  and  that  there  are  ample  means  aside  from 
the  realty  to  pay  off  all  just  demands  against  the  estate  ; 
that  the  eighty  acres  set  off  to  her  as  dower  is  nearly  des- 
titute of  timber,  and  that  the  N.  E.  fr.  J  of  N.  E.  1  of  Sec. 
4,  T.  Yl,  N  of  R.  15  W.  lies  adjoining  that  which  she  had 
secured  as  dower,  and  contains  a  portion  of  tlie  timber  be- 
longing to  the  joint  estate  and  does  not  exceed  in  value  the 
fourth  part  of  said  estate,  and  may  be  set  off  to  petitioner 
without  injury  to  the  remaining  portion,  and  that  such 
allotment  would  be  the  most  equitable  and  fair  to  petitioner 
and  not  detrimental  to  defendant's  interest.  Tlie  petitioner 
asks  the  court  to  settle  the  respective  shares  in  interest,  and 
direct  partition  to  be  made  by  referees. 

It  is  contended  that  the  court  erred  in  ovenniling  the 
demurrer  to  this  petition.  The  cause  of  demuiTer  chiefly 
relied  on,  and  the  only  one  necessary  to  be  considered  is, 
that  the  petition  shows  that  the  petitioner  elected  to  take 
her  dower,  and  that  the  same  had  been  duly  assigned  to 
her,  and  hence  it  is  claimed  that  she  had  no  interest  in  the 
remaining  two-thirds  of  the  estate. 

The  decision  of  this  question  depends  entirely  upon  the 
construction  of  section  1410  of  the  Code,  which  provides : 
"  If  the  intestate  leave  no  issue,  the  one-half  of  his  estate 
(including  the  dower  of  his  wife)  shall  go  to  his  father, 
and  the  other  half  to  his  wife,"  &c.  The  question  arises, 
can  the  fact  that  the  wife's  do^^er  had  been  set  apart  to 
her,  agreeable  to  the  Code,  §§  1294, 1295,  impair  her  rights 
under  the  above  section,  1410  ?    We  think  not.    The  wife 
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of  the  intestate,  whether  he  had  issue  or  not,  is  entitled  to 
**  one-third  in  value  of  all  the  real  estate  upon  death  of 
the  husband  if  she  survive  him,"  exempt  from  liability  for 
debts.  If  the  intestate  leave  no  issue  she  is  also  an  heiress 
with  his  father,  or  with  his  heirs,  (Code,  §  1411,)  in  the 
residue  of  the  estate,  if  such  residue  after  paying  debts, 
exceed  in  value  the  dower  estate  set  apart  to  her.  In  the 
present  case  the  real  estate  of  the  intestate  can  not  be 
impaired  in  value  by  his  debts  as  the  personal  property 
amounts  to  more  than  enough  to  pay  them;  consequently 
the  wife  is  entitled  to  one-fourth  of  the  remaining  two- thirds 
of  the  estate,  which,  with  her  dower,  would  be  equal  to  one- 
half  of  the  entire  estate,  leaving  the  remaining  half  to  the 
father,  or  to  his  heirs. 

We  cannot  for  a  moment  entertain  the  opinion  that  th(» 
legislature  in  such  a  case  intended  to  give  one-half  of  the 
wife's  dower  to  the  father.  That  clause  within  brackets,  in 
relation  to  the  wife's  dower,  was  merely  inserted  to  show 
that  the  father  was  to  have  one-half  of  tiie  entire  estate  to 
be  estimated  by  including  the  amount  of  the  dower  which 
had  been  set  apart  to  the  wife. 

We  think,  then,  that  the  courtbelowdidnot  err  in  over- 
ruling the  demurrer,  and  that  the  petition  sets  forth  good 
reasons  for  a  partition. 

Judgment  affirmed 
A.  HaU  and  Jos.  Baher^  for  appellants. 
Geo.  O.  Wright  and  E.  £.  EendersAotty  for  appellee. 
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!£JSil  Cbittendxk  V.  Steele. 

S.  gaTC  J.  a  letter  of  credit  on  0.  for  paper,  in  which  he  promised  as  ibl- 
lowi :  "  If  70U  will  fill  his  order  I  will  be  responsible  ;  '*  held  that  this 
was  an  original  undertaking,  and  a  failure  to  aver  demand  and  notice  in 
the  petition  is  not  good  ground  for  a  general  demurrer. 

Under  the  Code  formal  defects  are  not  demurrable,  and  substantial  defects 
should  be  demurred  to  specially. 

Appeal  from  Van  Buren  District  Court, 

Ophilon  ly  Kinney,  J.  Suit  brought  against  Steele  on 
tlie  following  letter  of  credit: 

Keosauqua,  September  26,  1850. 

ilR.  II.  Crittenden — Dear  Sir :  Mr.  O.  E,  Jones  wiBhes 
to  purchase  some  paper  on  short  time.  If  you  will  fill  his 
order  I  will  be  responsible.  William  Steeled 

Eofer  to  Tevis  Scott  &  Tevis,  or  W.  B.  Cox. 

The  phiintilY  claims  in  his  petition  one  hundred  and  fifty 
(lolhirs,  and  states  as  the  cause  of  said  claim,  that  the 
detliuliint  executed  the  above  letter  of  credit  directed  to  the 
petitioner  and  delivered  the  same  to  said  Jones,  who  deliv^ 
cred  the  sp.me  to  the  plaintiff  upon  which  he  delivered  to 
said  Jones  tlic  paper  as  set  forth  in  the  petition,  amounting 
to  ninety-six  dollars  and  sixty-three  cents,  on  sixty  days 
time.  To  tliis  petition  the  defendant  filed  a  general  demur- 
rer, also  an  answer.  For  answer,  he  states  that  he  is  not  in- 
debted to  the  plaintiff  in  any  sum.  That  he  had  no  notice 
that  said  i)laintift*  credited  said  Jones  at  all,  and  that  said 
Jones  vrr.s  solvent  and  able  to  pay  said  note  when  the  same 
became  due,  but  afterwards  became  insolvent,  and  that  he 
has  since  become  worthless  and  left  the  country. 

It  appears  from  the  record  that  the  cause  was  tried  upon 
the  demurrer  to  the  plaii  tiff's  petition  and  the  demurrer 
sustained.  This  was  error.  The  petition  showed  prima 
facie  a  right  of  action.    The  undertaking  of  Steele  was 
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original,  and  not  collateral,  and  hence  demand  npon  Jones 
and  notice  to  Steele  were  unnecessary,  and  if  unnecessary, 
snch  demand  and  notice  need  not  be  averred  in  the  petition. 
But  if  it  were  necessary  to  aver  demand  and  notice  in  order 
to  charge  Steele,  the  absence  of  such  averment  could  not 
be  regarded  as  sufficient  to  justify  the  court  in  sustaining  a 
general  demurrer.  The  petition  would  then  be  substan- 
tially defective,  and  could  only  be  reached  by  special 
demurrer  setting  forth  the  true  grounds  of  objection. 
§  1754:,  Code.  Demurrers  for  formal  defects  are  abolished, 
and  demurrers  for  substantial  ones  must  point  them  out 
with  reasonable  clearness,  so  as  to  enable  the  opposite  party 
to  amend  in  the  event  that  the  demuiTer  is  sustained.  Judg- 
ment of  the  court  sustaining  the  demuri'er  reversed,  and 
cause  remanded  for  trial. 


Judgment  reversed. 


A,  ITally  for  appellant 
J.  C.  Knapp^  for  appellee. 


Davis  v.  Cook. 

In  an  action  for  malicious  prosecution  the  plaintiff  must  not  only  proye 
malice,  but  be  must  also  show  a  want  of  probable  cause. 

Appeal  from  Mahaska  District  Court. 
Opinion  hj  Greene,  J.  David  Cook  filed  a  petition 
against  Joseph  Davis  for  malicious  prosecution.  Answer, 
denies  all  the  allegations  of  the  petition.  Replication 
avers  truth  of  petition.  Verdict  for  the  plaintiff,  and  his 
damages  assessed  at  one  hundred  and  fifty  dollars. 
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On  the  trial,  the  catirt  instracted  the  jury  as  foUowe: 
^^The  plaintiff  must  satisfy  you  that  the  defendant  ha» 
caused  a  prosecution  to  be  instituted  against  the  plaintiff 
and  that  such  prosecution  has  terminated  in  an  acquittal  of 
the  plaintiffl  The  plaintiff  must  also  satisfy  you  that  the 
prosecation  was  malicious.  If  the  plaintiff  establishes 
these  two  allegations  he  is  entitled  to  recover,  unless  the 
defendant  satisfy  you  that  there  was  probable  cause  for  the 
prosecution,"  In  giving  these  instructionB,  it  is  contended 
that  the  court  below  erred. 

In  actions  for  malicious  prosecution  the  rule  of  evidence 
is  well  settled,  that  the  plaintiff  most  not  only  prove  mat 
ice,  but  that  he  must  show  a  want  of  probable  cause.  3 
Blackf ,  244;  2  Greenl.  Ev.,  §§  463,  464;  2  Stark  Ev.,  681. 
The  onus  prohandi  of  showing  a  want  of  probable  cause 
does  not  devolve  upon  the  defendant,  but  that  &ct  must  be 
shown  prima  facie  by  the  plaintiff'  before  he  can  recover. 
Upon  this  point,  then,  the  charge  to  the  jury  was  erroneous, 
and  a  trial  denovo  mxist  be  awarded. 

Judgment  reversed, 

C.  Negw  and  J.  A.  L.  Crookham^  for  appellant. 

E.  W.  Eastman  and  B.  Mce,  for  appellee. 


Robinson  v.  Tubner. 

Where  a  witness  is  shown  to  be  interested  as  a  partner  by  other  witnesses, 
he  is  not  competent  to  testify  even  as  to  his  interest  on  tfoir-  dirt. 

Appeal  from  Jefferson  District  Court. 
Opinion  ly  Kinney,  J.    It  appears  from  the  bill  oi' 
exceptions  taken  on  the  trial  of  this  cause  that  the  plaintiff 
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prodneed  one  Nathan  Tnmer  as  a  witness  to  prove  the 
claini  of  plaintiff.  The  defendant  then  introduced  evidence 
tending  to  prove  that  said  Nathan  Turner  was  a  partner  of 
said  plaintiff  in  the  purchase  of  hogs,  and  interested  in 
securing  the  money  sued  for  as  such  partner.  Amongst 
other  things  shown,  it  appeared  that  said  Nathan  Turner  had 
claimed  or  pretended  to  be  a  partner  and  had  spoken  of 
his  loss  in  such  pork  business,  and  therefore  the  plaintiff 
called  said  Nathan  Turner  to  explain  such  statements  on 
his  voi/r-dire  to  which  the  defendant  objected,  but  the 
court  overruled  such  objections  and  permitted  the  witness 
to  testify.  It  is  claimed  that  in  this  the  court  erred.  After 
the  witness  had  been  called  and  examined,  and  the  party 
against  whom  he  had  testified  had  shown  his  interest 
aliunde^  could  the  witness  be  then  recalled  by  the  party  first 
offering  him  and  sworn  on  his  voir-dire  as  to  his  inter- 
est? This  is  the  question  presented  by  the  bill  of  except- 
ions. We  think  the  witness  could  not  be  re-called  to 
disprove  by  his  own  oath  the  evidence  establishing  his 
interest.  The  interest  of  the  witness  being  shown  aliunde^ 
it  is  the  duty  of  the  court  to  rule  out  his  testimony.  But  if 
he  is  permitted  to  restore  his  testimony  upon  his  voir-dire^ 
the  effect  is  the  same  as  though  he  were  testifying  in  chief 
on  the  merits  of  the  case.  It  would  be  un&ir  then  to  per- 
mit an  interested  witness  to  testify  that  he  had  no  interest. 
His  interest  being  once  established  alitinde,  he  is  as  incom- 
petent to  restore  himself^  as  he  would  be  to  give  evidence 
in  chie£  But,  if  when  the  witness  was  first  called,  obj ection 
had  been  made  on  the  ground  of  interest,  and  being  put  on 
his  voir-dire  he  had  purged  himself  of  any  interest,  the 
objecting  party  would  have  been  bound  by  his  testimony, 
and  it  has  been  held  that  he  would  be  precluded  from  after- 
w^ds  showing  any  interest  except  by  the  testimony  of  the 
witness  himsel£  But  in  this  case  the  party  shows  the  inter- 
est independently  of  the  witness,  which  he  had  a  right  to  do, 
and  as  we  have  said,  the  witness  could  not  be  recalled  by 
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the  party  offering  him  to  explain  or  purge  himself  of  such 
interest.  The  court  erred  in  overruling  the  olgection,  and 
the  judgment  is  reversed  and  the  cause  remanded  for  trial 
denovo. 

Judgment  reversed. 

C.  NeguB^  for  appellant 

Slayle  &  Acheson^  for  appellee. 


CUSHMAN  V.  BlAKESLT. 

In  8  suit  conducted  by  an  administrator  of  an  estate,  where  the  &ther  is 
the  sole  heir  at  law  of  the  intestate,  it  is  error,  under  the  Code,  to  admit 
the  father  as  a  witness  in  behalf  of  the  estate. 

Appeal  from  Jefferson  District  Court. 

Opinion  Tyy  Greene,  J.  It  appears  by  the  bill  of  except- 
ions in  this  case,  that  the  suit  was  commenced  before  a 
justice  of  the  peace,  by  William  Mills,  by  his  next  friend, 
John  Mills ;  that  the  suit  was  appealed  to  tlie  district  court, 
and  while  pending  there,  the  said  William  died ;  and 
thereupon  Charles  Blakesly  as  administrator  was  substitute 
as  a  party,  and  on  the  trial  of  the  cause,  said  John  Mills, 
the  father  and  heir  of  William,  was  introduced  as  a  witness 
in  the  cause,  but  as  William  died  without  wife  or  children 
the  testimony  of  his  father,  John,  was  objected  to  on  the 
ground  of  interest ;  but  the  court  overruled  the  objection 
and  admitted  the  testimony.  In  this  it  is  claimed  the  court 
erred. 

The  court  below,  concede  in  the  bill  of  exceptions,  that 
at  common  law^  the  witness  would  be  incompetent ;  bat 
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admits  his  testimony  under  the  Code,  §§2388,  2Sf>n  ;  still 
even  under  the  code,  we  think  the  witness  was  erroneouely 
admitted.  As  the  sole  heir  at  law  of  the  plain  titf,  his 
deceased  son,  he  had  a  direct,  certain,  legal  interest  in  the 
event  of  the  suit,  and  was  therefore  rendered  incoiupetent 
by  §2390  of  the  Code. 

The  interest  was  as  certain,  as  direct,  and  as  legal  in  the 
suit,  as  his  son's  could  have  been  if  living.  In  awitrd,  he 
was  the  only  person  as  the  successor  of  his  son,  wiio  was 
directly  interested  in  the  successful  prosecution  of  the  suit 


Judgment  revei^etL 


Cha9.  Negus^  for  appellant 
Slagle  and  Acheson,  for  appellee. 


LocKARD  &  Co.,  V.  Eaton. 

A  petition  for  attachment,  under  the  Ck)de,  should  aver  one  of  the  ri)!V>ring 
facts :  That  as  plaintiff  verily  believBS  the  defendant  is  a  forei^jn  ooFjxir* 
atiQn,  or  is  acting  as  such  ;  or  is  in  some  manner  about  to  di^po^^i'  uf  bis 
property  with  intent  tu  defraud  his  creditors ;  or  is  in  some  miiuicr  jiliout 
to  remove  his  property  oat  of  the  state,  without  leaving  sufficieut  remain*^ 
ing  for  the  payment  of  his  debts,  with  intent  to  defraud  his  cn^litors  ;  or 
has  disposed  of  his  property  in  whole  or  in  part,  with  intent  w  tLUtfrnud 
his  creditors;  or  has  absconded  so  that  the  ordinary  process  c&nnot  be 
served  upon  him. 

Appeaj.  front  Wapello  District  Court. 

Opinion  ly  Gbbene,  J.    This  was  a  proceeding  under 

the  Code  by  attachment    A  motion  in  the  court  below  to 

quash  the  attachment  was  sastained.     The  petition  for 

atteehment  is  dulj  sworn  tO|  and  avers  ^  as  plaintiffs  theE 
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verily  believed  the  said  defendant  is  in  some  maimer  aboiit 
to  dispoae  of  his  property,  without  leaving  snffici^t 
remaining  to  pay  his  debts."  The  court  decided  that  these 
allegations  are  not  sufficient  to  justify  an  attachment,  and 
this  decision  is  claimed  to  be  erroneous. 

The  Code,  §  1848,  provides  that,  "the  petition  whidi 
asks  an  attachment,  must  state  that  as  the  affiant  verily 
believes  the  defendant  is  a  foreign  corporation,  or  acting 
as  such;  or  that  he  is  a  non-resident  of  the  state;  or  that  he 
is  in  some  manner  about  to  dispose  of  or  remove  his  prop* 
erty  out  of  the  state,  without  leaving  sufficient  remaining 
for  the  payment  of  his  debts;  or  that  he  has  disposed  of 
his  property,  in  whole  or  in  part,  with  intent  to  de&aud  hit 
creditors;  or  that  he  has  absconded,  so  that  the  ordinary 
process  cannot  be  served  upon  him."  In  the  quotation  of 
this  section  we  have  slightly  changed  the  punctuation,  to 
meet,  as  we  think,  the  intention  of  the  legislature. 

We  agree  with  the  court  below  that  the  petition  does  not 
contain  the  necessary  averments.  We  cannot  believe  that 
the  section  referred  to,  contemplates  the  oppressive  process 
of  attachment,  when  a  party,  having  more  or  less  property^ 
attempts  to  sell  or  remove  a  portion,  in  good  faith,  without 
intent  to  delay  creditors,  if  so,  a  man  having  only  enough, 
or  less  than  enough  property  to  pay  his  debts,  could  ndt 
i)ffer  to  dispose  of  or  remove  any  portion  of  it,  without  sub- 
jecting himself  to  the  ruinous  effects  of  an  attachment^evcD 
if  he  should  attempt  the  sale  or  removal  for  the  express 
purpose  of  applying  the  proceeds  to  the  payment  of  debts. 

To  our  mind  it  is  clear,  that  this  violent  process  was 
intended  as  a  remedy  against  the  following  classes  of  debt- 
ors only :  Ist.  Foreign  corporations  or  those  acting  as 
such.  2d.  Those  who  are  about  to  dispose  of  their  prop- 
erty with  intent  to  defraud  their  creditors :  3d.  Those 
-who  are  about  to  remove  their  property  out  of  the  state 
without  leaving  sufficient  remaining  for  the  payment  of 
their  debts,  with   intent  to  defraud  their  creditors.  4th. 
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Those  who  have  disposed  of  their  property  with  intent  to 
defraud  their  creditors.  5th.  Those  who  have  absccmded 
80  that  the  ordinary  process  cannot  be  served  upon  tbem* 
Against  such  debtora  only,  can  an  attachment  legally 
issue  under  §  1848  of  the  Code. 

As  this  section  is  far  from  beijng  free  from  ambiguity, 
we  will  state  what  we  believe  the  legislature  intended  the 
requisites  of  a  petition  for  attachment  to  be,  as  applied  to 
each  class  of  debtors.  1st.  It  must  state,  that  as  plaintiff 
verily  believes,  the  defendant  is  a  foreign  corporation,  or  is 
acting  as  a  foreign  corporation.  2d.  Or  as  plaintiff  verily 
believes  the  defendant  is  in  some  manner  about  to  diE?po8e  of 
his  property,  with  intent  to  defraud  his  creditors.  3d.  Or  as 
plaintiff  verily  believes  the  defendant  is  in  some  manner 
about  to  remove  his  property  out  of  the  state,  T\it]iout 
leaving  sufficient  remaining  for  the  payment  of  his  debts, 
with  intent  to  defraud  his  creditors.  4th.  As  plaintiff"  ^  erily 
believes,  the  defendant  has  disposed  of  his  property  in 
whole  or  in  part,  with  intent  to  defraud  his  creditoj-s,  5th, 
Or  as  plaintiff  verily  believes,  the  defendant  has  abECtmded 
60  that  ordinary  process  cannot  be  served  upon  him. 

As  the  reasons  for  this  construction  of  the  secticm  will 
suggest  themselves  to  most  minds,  we  deem  it  useless  to 
enlarge  upon  tiiem. 

In  the  present  case,  it  appears  that  the  coiui  below  did 
not  err  in  quashing  the  attachment. 

Judgment  affirmed. 

K  B  EenderslioU,  J.  C  Hall  and  C.  H.  Phelps,  for 

appellants. 

*   

W.  Si  Brumjkld,  C.  W.  Slagle,  and  G.  Acheaon,  for 

appellee. 
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Miles  v.  Townsend  et  ah 

On  a  motion  for  a  non-suit  at  the  close  of  plaintiff's  testimon j,  the  court 
should  consider  every  fact  fully  proved  which  the  testimony  tended  to 
prove,  and  if  those  facts  are  not  sufficient  at  law  to  justify  a  verdict  and 
judgment  for  plaintiff,  the  non-suit  should  be  granted. 

Where  money  was  furnished  by  plaintiff  under  a  written  agreement  that 
it  should  "  be  laid  out  in  claims  on  land,  for  which  he  is  to  have  the  prin- 
cipal and  one-half  the  profit  arising  thereon,"  and  the  evidence  showed 
that  the  money  was  accordingly  invested,  and  nothing  realized  from  the 
claims;  held  that  plaintiff  could  not  recover  in  assumpsit  on  common 
counts,  and  that  as  the  evidence  tended  to  show  the  foregoing  facts  only, 
the  court  was  justified  in  taking  the  case  from  the  jury  and  granting  a 
non-suit 

Error  to  Jefferson  District  Court. 

Opinion  hy  Greene,  J.  This  was  an  action  of  assump- 
sit commenced  by  II.  Miles  against  N.  Townsend,  and 
others,  for  money  loaned,  &c.  Plea,  general  issue.  The 
cause  was  submitted  to  a  jury,  and  after  the  plaintiff  had 
introduced  his  testimony,  the  defendant  moved  for  a  non- 
suit, which  was  granted. 

It  is  now  claimed  that  the  court  was  not  justified  in 
taking  the  case  from  the  jury,  and  in  granting  the  non-suit. 
If  this  ruling  was  made  upon  the  strength  or  sulBciency  of 
the  proof  to  establish  the  facts  upon  which  plaintiff's  claim 
rested,  and  if  those  facts  would  justify  a  recovery  at  law,  it 
follows  that  the  court  interfered  with  tlie  province  of  the 
jury.  The  testimony  introduced  conduced  to  establish 
certain  facts,  and  on  taking  the  case  from  the  jury  it  must 
be  conceded  that  those  facts  were  fully  established,  and 
the  question  arises,  would  those  facts  in  law  justify  a  judg- 
ment in  favor  of  plaintiff?  WUey  v.  ShoemaJc^  2  G.  Greene, 
205. 

The  entire  testimony  presented  by  the  bill  of  exceptions 
iB  corroboratiye  of  a  receipt  which  shows  the  nature  of  the 
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contract  between  the  parties,  as  follows:  "Eeceived  of 
Hiram  Miles,  two  hundred  and  forty  seven  dollars  and 
fifty  cents,  to  be  laid  out  in  claims  on  land,  for  w  liicb  he 
is  to  have  the  principal  and  one-half  the  profits  arising 
therefrom,  by  either."  This  receipt  was  signed  by  defend- 
ants, and  in  connection  with  the  parole  evidence  shows  a 
joint  adventure  in  claim  speculations.  Tlie  defendants 
were  to  select,  j^urchase,  and  hold  claims,  and  on  final  sale 
were  to  refund  to  plaintiiFs  the  principal  furnished  Ijy  him 
and  one-half  the  profits.  The  investments  were  to  be  made 
near  the  newly  selected  capital  of  Iowa,  Monroe  City ;  but 
with  the  failure  of  that  prospective  seat  of  government  the 
claim  speculation  of  the  parties  exploded.  The  money 
had  been  invested  in  claims  on  joint  account,  but  those 
claims  could  not  be  converted  into  money  as  contemplated 
by  the  contract.  There  was  no  evidence  tending  to  show 
that  the  defendants  had  acted  in  bad  faith,  or  neglected 
their  part  of  the  undertaking,  or  had  realized  anything 
from  tlie  claims,  or  to  show  that  they  had  assumed  a  per- 
sonal liability.  Hence  we  conclude  that  there  was  no 
evidence  tending  to  prove  plaintiff's  common  counts  for 
money  loaned.  No  part  of  the  testimony  tends  to  shnw 
that  the  money  was  loaned  on  personal  responsibility,  but 
it  all  goes  to  confirm  the  written  contract  that  it  ivas  fur- 
nished on  joint  account,  had  been  invested  accordingly^ 
and  nothing  realized  from  the  investment^  and  under  these 
facts,  and  the  construction  placed  upon  that  contract,  we 
conclude  that  the  court  did  not  err  in  granting  a  noR-suit. 

Judgment  affirmed  _ 

Wright  and  Knajpp^  and  J.  A.  Z.  OrooTcJuim^  for  plaint* 
iff  in  error. 

Slagle  and  AcTiesony  for  defendant. 
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yff  5^  Where  land  is  leased  for  one-third  of  the  cix>p,  to  be  delivered  to  the  lessor, 

he  is  liable  in  trespass  if  he  goes  upon  the  detnised  preanses  and  takes 
com  thereftom. 

Error  to  Wapello  Dietrict  CowU 

Opimoft  by  Greene,  J.  Trespass  commenced  before  a 
justice  of  peace  by  Coats  and  McDonald  against  Blake. 
Plaintiff  recovered  before  the  justice,  and  also  in  the  dis^ 
trict  court. 

It  appears  that  the  plaintiff  were  tenants  of  the  defend- 
ant, and  had  rented  his  ground  to  work  on  shares, 
stipulating  to  pay  a  rental  of  one-third  of  the  crop  raised, 
and  to  deliver  the  same  to  defendant  Hie  defendant 
had  entered  the  field  and  taken  therefrom  a  portion  of 
their  corn  crop.  The  court  instructed  the  jtuy  that  on  such 
a  state  of  facts  the  plaintiff  could  recover.  To  this 
instruction  it  is  objected  that  the  parties  had  a  joint  legal 
interest  in  the  crop,  and  that,  consequendj,  the  tenants 
could  not  recover  in  trespass. 

The  facts  that  the  tenants  were  to  pay  for  their  posses- 
sion and  use  of  the  premises,  one-third  of  the  crop  raised, 
would  not  create  a  partnership  between  the  landlord  and 
his  tenants,  nor  divest  these  tenants  of  their  rights  of 
possession  under  the  lease,  even  against  the  landlord. 
Although  the  products  of  the  farm  were  to  be  shared 
between  the  landlord  and  tenants,  the  possession  was  not 
to  be  so  shared.  It  was  in  consideration  of  that  possession 
that  the  tenants  were  to  deliver  the  share  of  the  crop  stipu- 
lated, and  consequently  so  far  as  possession  was  concerned, 
the  tenants  occupied  the  same  relation  to  their  landlord  as 
thougli  they  had  stipulated  to  pay  a  cash  rent 

We  think  the  instruction  given  to  the  jury  was  applica- 
ble to  the  case,  and  correct  in  principle.    In  substance,  the 
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instruction  directed  the  jury  that  the  landlord  was  liable 
in  treepafis,  if  he  entered  npon  the  possession  which  he  had 
granted  to  the  lessees,  and  took  com  there&om.  Injury  to 
the  possession  is,  at  law,  the  foundation  to  an  action  of 
trespass. 

Had  the  lessees  been  entitled  to  a  share  of  the  growing 
crop  on  a  designated  part  of  the  premises,  he  would,  no 
doubt,  have  had  a  right  of  entry  on  that  particular  part, 
but  where,  as  in  this  case,  the  lessor  was  to  have  his  share 
of  the  crop  delivered  in  the  crib,  the  lessees  alone  were 
entitled  to  possession,  and  could  maintain  trespass  even 
against  the  landlord  for  a  breach  of  the  demised  premises. 
This  view  is  sustained  in  Woodruff  v.  Adams^  5  Blackf., 
317;  3  Kent,  472, 473;  4  ib.  119;  1  Chitty.  P.,  196;  Boch 
ham  V.  Parker^  9  Greenl.,  137;  Wilbur  v,  Pame^  1  Ham., 
251. 

Judgment  affirmed. 

E.  B.  EmdersAoU^  for  plaintiff  in  error. 

I  Geo.  O.  Wright^  for  defendant.  _ 
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Perry  v.  The  State. 

A.n  accusation  against  an  attorney  should  so  specify  the  words  alleged  to  be 
insulting,  and  fo  describe  the  acts  alleged  to  be  disrespectful,  that  tbi 
accused  may  know  what  words  or  acts  he  is  called  upon  to  defend. 

fin  attorney  may  be  rejected  from  the  bar  for  making  a  false  oath  or  a  £il8t 
professional  statement. 

Where  the  evidence  against  an  attorney  tends  to  establish  only  two  or 
three  of  the  charges  against  him,  and  leave  the  other  charges  without  any 
proof,  a  judgment  goes  too  far  which  finds  him  "  guilty  of  the  charges  in 
said  accusation." 

The  finding  or  judgment  should  specify  the  particular  charge  or  chai^ 
upon  which  an  attorney's  guilt  is  pronounced. 

*  Judge  William's  attendaDce  prevented  b/  felckness. 
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Appeal  from  Polk  District  Court 

Opinion  ly  Greene,  J.    Lewis  Todhnnter  filed,  in  the 
district  court,  an  accusation  against  John  M.  Perry,  a 
practising  attorney.    The  accusation  charges  that  Perry 
destroyed,  so  far  as  he  could,  the  respect  due  the  court,  by 
insulting  language  to  the  judge  while  officially  occupied; 
that  he  disobeyed  an  official  order  of  the  court ;  that 
for  the  purpose  of  sustaining  a  certain  cause  confided  to 
him,  he  employed  other  means  than  those  which  were  co* 
sistent  with  truth,  and  voluntarily  became  a  witness,  and 
as  such,  swore  to  statements  that  were  not  true;  that  in 
the  same  case  he  tried  to  mislead  the  court  by  a  false 
statement  of  facts,  to-wit:  that  there  was  a  credit  on  a  cer- 
tain  memorandum  book,  in  the  possession  of  Wm.  0. 
Buzick,  a  witness  upon  the  stand  in  the  case,  when  in  fact 
there  was  no  such  credit;  and  that  he  had  been  guilty  of 
using  offensive  personalities  to  a  member  of  the  bar  of  said 
court,  by  calling  said  Todhunter  a  liar,  during  the  sitting, 
and  within  the  bar  of  said  court.    The  above  is  the  sub- 
stance of  the  charges,  to  which  defendant  filed  a  demurrer, 
under  the  following  specifications:     1.  The  accusation  does 
not  specially  charge  in  what  particular  the  accused  has 
destroyed  the  respect  due  the  court.    2.  It  does  not  speci- 
ally charge  in  what  case,  or  in  what  respect  the  accused 
disobeyed  the  order  of  the  court.     3.  It  charges  accused 
with  fals5  swearing,  but  does  not  allege  that  a  conviction 
for  perjury  has  been  had  for  such  swearing.    This  demurrer 
was  overruled.    In  this,  we  think,  the  court  erred.     We 
consider  the  accusation  defective,  as  specified  in  the  first 
and  second  causes  named  in  the  demurrer.    The  accr^sation 
should  specify  the  manner  in  which  the  court  was  treated 
disrespectfully.    If  it  was  done  by  insulting  language,  the 
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words  used  by  the  accused  should  be  given;  if  by  disre- 
epectful  acts,  those  acts  should  be  described,  so  that  the 
accused  may  know  what  words  or  acts  he  is  required  to 
defend. 

The  second  charge  in  the  accusation  is  as  follows:  '^In 
disobeying  the  orders  of  your  Honor  while  engaged  in 
your  official  capacity."  This,  surely,  is  too  general,  and  by 
fer  too  vague.    It  should  show  what  order  he  disobeyed. 

So  far  as  the  third  ground  of  demurrer  is  concerned,  we 
only  deem  it  necessary  to  remark,  that  if  the  accused 
made  a  Jblse  professional  statement,  or  swore  false,  as  spe- 
cified in  the  accusation,  a  conviction  of  perjury  was  not 
necessary  to  justify  the  court  in  rejecting  him  from  the  bar. 
But  as  the  first  two  causes  were  good,  the  court  erred  in 
overniling  the  demurrer. 

The  second  error  assigned  is,  that  the  finding  and  judg* 
ment  of  the  court  below  is  against  the  evidence.  It 
appears  by  the  record  that  the  court "  found  John  M.  Perry 
guilty  of  the  charges  in  said  accusation."  This  finding,  we 
think,  goes  much  too  far.  While  two  or  three  of  the 
charges  are  sufliciently  established  by  proof,  there  is  no 
evidence  whatever  upon  which  the  other  charges  can  be 
sustained.  Some  of  these  charges,  upon  which  there  is  no 
proof  of  guilt,  involve  deep  moral  turpitude.  However 
unjustifiable  the  conduct  of  the  accused  may  have  been 
towards  the  court,  however  undignified  and  ungentle- 
manly  to  call  a  brother  of  the  same  profession  a  liar,  how- 
ever unprofessional  for  an  attorney  to  volunteer  his  own 
testimony  to  sustain  a  client's  cause,  still  it  is  equally  repul- 
sive to  cast  upon  him  the  odixun  of  offenses  which  are  in 
no  way  supported  by  proof.  The  finding  or  judgment 
should  specify  the  particular  charge  or  charges  upon  which 
this  guilt  was  pronounced. 

Judgment  reversed. 

C.  BateSy  for  appellant. 

/.  jg".  Jewett  and  W.  W.  WiUiamson^  for  the  state. 
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Eboohs  v.  Ha^en. 

Wher^  vitne«aes  were  called  upon  to  testify  in  bebalf  of  the  pkint^ff  in 
relatioD  to  tbe  dlffereuce  iu  tlie  value  of  a  banij  aa  built  bj  tLe  defend- 
ant and  that  which  the  contract  mcjuired,  it  was  larror  to  ^miE  th'jb-  esti- 
mates of  that  difference,  if  those  estimates  were  formed  alone  npon 
plamtiff^s  Btateraentof  wbat  the  contract  reqnired.  Thej  should  have 
bcf^n  mode  upon  tbe  com  met  it^If,  nzid  not  npon  the  plaintiff'^  stAte- 
tneut. 

Appeal  J^rom  Polk  District  CourU 

Opiniofh  iy  Kinnet,  J,  Suit  bixjught  by  Hazen  to  re- 
cover damages  in  consequence  of  a  foOare  on  tbe  part  of 
BrookB  to  biijld  and  complete  b  bara,  Tlie  petition  se*^ 
forth  that  tbe  petitioner  contracted  mth  defendatit  for  tliL* 
pureliaee  of  a  fann  on  wliicb  said  bam  was  in  theprocees  K>i' 
being  erected,  and  that  before  tbe  contract  for  gaid  fa  mi  wa? 
reduced  to  writing,  the  defendant  entered  into  another  and 
diflferent  conti^act  with  the  mechanics  who  were  employ chI 
to  build  Baid  bam,  and  changed  tJ\e  onginal  plan^  whereby 
said  bam  was  to  be  built  in  an  inferior  manner,  and  upon 
an  inferior  p]an»  for  the  express  purpose  of  cheating,  wroii^^- 
ing  and  defrauding  the  plaintiff* 

The  contract  for  the  purchase  of  the  land  is  set  out  aiul 
made  part  of  the  petition^  in  which  it  appeal's  that  "  said 
Brooks  agrees  to  buildj  perfect  and  complete  in  a  good  am  I 
workman-like  manner  the  barn  then  in  process  of  erection 
on  said  premises,  the  same  being  sixty  feet  long,  by  foru - 
ei ght  feet  wide  i  u  c hid  1  n g  e a v e-j ettei  j,  p orcbese  and  si  1  e tU 
according  to  the  original  plan. 

The  defendant  tiled  an  answer  denying  all  the  material 
averments  in  tlie  petition,  denying  also  that  he  made  a  dif- 
ferent contract  with  the  mechanics  who  were  to  build  said 
bam  after  he  contracted  with  tiie  plaintiif.  He  averti 
that  he  completed  the  bam  in  accordance  with  the  con- 
tractj  1&C. 
41 
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Several  bills  of  exeeptioBs  were  takes  on  the  trialy  ]b  j  t&r 
defendant,  to  tbe  ruHngcf  the  court  upon  tie  testimony  ; 
but  we  think  there  is  no  error  in  these  seTera!  ruKngs^ 
except  in  rdatioo  to  the  evidence  given  hj  the  witnesses, 
McClelland  and  Bamage. 

It  appears  that  it  became  material  to  the  issne  {or  the 
plaintiff  to  prove  what  it  would  cost  to  cojn|dete  the  ban> 
according  to  the  original  plan,  and  for  this  purpose  he 
called  McClelland  and  Bamage,  who  were  carpenters,  who 
swore  that  a  few  days  before  the  trial,  and  after  tbe  com- 
mencement of  the  suit  at  the  request  of  said  plaintiff,  they 
npon  viewing  the  barn  in  controversy,  made  anestmiate  in 
writing  of  the  value  of  the  labor  and  materials  that  it 
woidd  take  to  complete  the  bam,  in  a  good  and  workman- 
like manner,  upon  the  plan  and  in  the  manner  that  s$dd 
plaintiff  told  them  that  it  should  have  been  completed, 
according  to  the  original  contract,  and  tlierenpon  the  wit- 
nesses testified  what  it  would  be  worth  by  their  written 
estimate,  and  in  their  judgment  to  complete  said  bam,  in 
the  m  anner  specified  by  the  plaintiff,  each  at  the  same  time, 
testifying  that  they  knew  nothing  about  the  original  plan 
except  what  the  plaintiff  told  them.  This  evidence  was 
objected  to,  on  the  ground  that  it  was  improper  for  the 
witnesses  to  testify  what  it  would  cost  to  complete  the 
bam  in  the  manner  specified  to  them  by  the  plaintiff,  but 
the  court  overi'uled  the  objections. 

In  this  the  court  erred.  The  plan  as  detailed  by  the 
plaintiff  to  the  witnesses  formed  the  basis  of  their  calcula- 
tion in  computing  what  it  would  cost  to  finish  the  bam, 
and  if  permitted  to  go  the  jury,  would  constitute  a  crite- 
rion upon  which  to  form  their  verdict  for  damages.  Ac- 
cording to  the  state  of  the  pleadings,  it  became  an  impor- 
tant part  of  the  investigation  to  ascertain  what  it  would 
cost  to  finish  the  bam  according  to  the  original  plan,  and 
the  plaintiff  should  have  firet  established  what  that  plan 
was,  and  then  proved  what  it  would  cost  to  complete  the 
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bam  accoixiing  to  that  plan;  or  if  lie  choose  how  much 
less  the  bam  waa  worth  from  what  it  would  be  if  finished 
according  to  the  plan  and  undertaking  of  the  defendant. 

If  the  defendant  had  been  present  at  the  time  the  con- 
verBation  took  place  between  the  plaintiff  and  witneesea,  in 
relation  to  the  manner  in  which  the  barn  waa  to  have  been 
bnilt,  and  had  not  objected  to  the  representations  of  the 
plaintiff,  tben  it  would  farnifih  evidence  that  he  consented 
to  the  truth  of  these  statements,  and  ho  would  be  concluded 
from  objectiug  to  testimony  predicated  upon  such  state- 
mente.  But  as  the  testimony  web  introdnced,  it  was  formed 
upon  conclueions  drawn  from  what  was  detailed  by  one  of 
the  parties  alone,  and  waa  no  more  nor  less  than  testimony 
manutkctored  by  that  party  for  the  purpose  of  being  used 
upon  the  trial.  If  there  had  been  evidence  to  show  that 
the  plan  as  stated  by  tlie  plaiatiS  was  the  correct  one,  the 
case  would  assume  a  different  appearance,  but  no  snch  tes- 
timony  ia  given,  nor  is  the  evidence  of  the  witnesses 
received  upon  cooditLons  that  the  plaintiff  should  follow  it 
up  with  anch  proof.  We  think  there  can  be  no  doubt  about 
the  error  of  the  court  in  this  particular. 

Judgment  reversed. 

Cmady  dfe  TidHcky  for  appellants. 

C~  Bates  and  J,  £.  Jentetif  for  appellee. 
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Hamilton  et  al.  v.  Watjxjxb. 

Where  the  evideDce  is  not  brought  np  on  appeal  in  equity,  the  finding  of 
the  coni-t  below  upon  the  fiicts  in  the  case  will  be  regarded  as  oondusiTe. 

An  informal  release  of  el  Aim  right  to  goremment  land  can  impart  no 
equity  in  the  land  after  it  has  been  purchased  from  the  goyemment 

An  application  for  ihe  appointment  of  a  commissJooer  to  take  depositious 
made  about  the  time  set  for  the  trial  of  the  cause,  was  denied,  and  the 
court  decided  that  as  the  cause  had  been  set  for  trial  at  the  previous 
term,  and  as  the  witnesses  were  in  attendance,  the  trial  should  goon,  and 
that  the  witnesses  might  be  examined  accordingly ;  held  that  the  pro- 
ceeding was  justifiable. 

Any  action  of  the  court  below  upon  immaterial  and  irrelevant  questions 
and  answers  in  ^'^king  testimony,  would  not  justify  a  change  in  the 
decision. 

H.  entered  in  his  own  name  eighty  acres  of  land  in  trust  for  W.,  and  W. 
paid  him  the  price  agreed  upon  and  took  from  H.  an  obligation  to  make 
a  deed  as  soon  as  the  patent  should  issue.  H.  subsequently  assigned  his 
duplies* '  to  B.,  without  consideration,  and  with  notice  that  be  had  given 
a  title  bond  t:>  W.,  and  B.  soon  afler  obt-iioed  a  patent;  held  that  B. 
might,  in  equity,  be  required  to  convey  the  land  to  W. 

In  EqlhY.  A2jf'(il  from  Marion  District  Cowrt. 
Opinion  by  Qebrne,  J.  Bill  filed  by  James  M.  Walters, 
in  which  William  L.  Hamilton  and  Lysander  W.  Babbitt 
were  made  defendants.  The  bill  alleges,  in  substance,  tliat 
on  the  first  day  of  March,  1860,  the  complainant  engaged 
the  defendant,  Hamilton,  to  enter  in  his  own  name,  at  the 
Fairfield  land  oflice,  the  east  half  of  the  north-east  quar- 
ter of  section  twelve,  in  township  seventy-five,  north  of 
range  twenty  west,  in  Marlon  county,  Iowa;  that  the  land 
was  entered  with  the  agreement  that  if  complainant  paid, 
in  a  short  time  to  Hamilton,  the  purchase  money,  and  an 
additional  amount  for  his  Iroable  in  entering  the  land,  and 
as  interest  on  his  money,  that  Hamilton  was  to  execute  to 
complainant  a  warrantee  deed  for  said  land,  whenever  a 
patent  should  issue  for  the  same;  that  under  this  agreement 
the  land  was  entered  by  Hamilton,  March  Ist,  1850,  and  on 
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the  fourth  day  of  the  Bame  month  complainant  paid  Ham- 
ilton the  sum  of  one  hundred  and  five  dollars,  the  amount 
agreed  upon  as  purchase  money,  and  for  tronljle  and  inter- 
eat  and  therefore  received  from  said  Hamilton  an  instru- 
ment in  Avrifcing,  by  which  he  stipulated  tliat  he  had 
bargained  and  sold  to  complainant  the  land  in  quDstion 
ior  the  saia  of  one  hundred  aud  five  dollars,  and  obligated 
himself  to  make  a  good  warranty  deed  to  complainant  for 
the  land,  as  soon  aa  the  patent  should  issue;  that  this 
instrument  was  duly  recorded  in  Marion  county,  Iowa; 
that  afterwardj  on  the  twelfth  day  of  March,  lS50j  the  said 
defendants  fraudulently  combined  together  for  the  piu^pose 
of  depriving  complainant  of  all  interest  in  the  land,  and 
with  that  intent  Hamilton,  at  the  earnest  solicitation  of 
Eabbittj  assigned  to  him  the  land  office  duplicate  with  the 
intention  of  having  the  patent  issue  in  Babbitt's  name,  and 
thereby  deprive  complainant  of  all  title  to  the  land;  that 
September  13th,  1850j  the  patent  was  issued  by  the  United 
States  to  said  Babbitt;  that  at  the  time  the  duplicate  was 
assigned  by  Hamilton  to  Babbitt,  and  previous  thereto, 
eaid  Babbitt  had  express  notice  that  Hamilton  had  entered 
the  land  at  the  request  and  for  the  benefit  of  complainant, 
also  notice  that  he  had  made  fall  payment,  and  had  Hamil- 
ton's written  agreement  for  the  land;  and  that  Babbitt  paid 
Hamilton  very  little j  if  anything,  as  a  eons i deration  for 
assigning  to  him  the  duplicate.  The  bill  concludes  with 
the  usual  prayer,  that  the  defendants  be  required  to  answer, 
and  also  for  a  decree  that  Babbitt  convey  to  complainant, 
by  warranty  deed,  the  land  in  question, 

Hamilton's  answer  admits  every  material  allegation  in 
the  bill,  and  states  that  at  the  time,  and  before  he  assigned 
the  duplicate,  he  informed  Babbitt  that  complainant  held 
his  title  bond  for  the  land. 

Babbit's  answer  also  admits  nearly  every  allegation  in 
the  bUl;  but  it  also  alleges  that  Hamilton  was  fraudulently 
induced  to  enter  the  land  for  complainant;  that  he,  Babbitt^ 
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had,  at  the  time  the  land  was  entered,  an  equitable  interest 
in  it,  that  he  had  purchased  a  claim  to  a  portion  of  it,  was 
in  possesBion  and  had  valuable  improvements  upon  it,  and 
that  the  facts  were  known  by  complainant,  and  that  he 
fraudulently  caused  the  entry  to  be  made  for  the  purpose 
of  defrauding  respondent;  and  that  he  paid  Hamilton 
twenty-five  dollars  for  the  assignment  of  the  duplicate. 
Other  averments  not  responsive  to  the  bill  are  contained 
in  this  answer,  but  are  denied  by  complainant's  replication 
under  oatb.  Keplication  denies  that  Babbitt  had  any  legal 
or  equitable  right  to  the  land,  but  admits  that  he  had  a 
claim  so  called,  and  that  there  was  some  improvement  upon 
the  land. 

Witnesses  were  examined  in  the  court  below,  but  as  their 
evidence  was  not  reduced  to  writing,  we  cannot  be  guided 
by  their  testimony.  In  a  review  of  the  case  we  can  only 
be  governed  by  the  bill,  answer  and  replication,  and  the 
few  items  of  evidence  which  are  brought  to  us  by  bill  of 
exceptions.  As  the  evidence  is  not  before  us,  we  must 
regard  the  finding  of  the  court  below  upon  the  fects  in  the 
case  as  conclusive.  In  addition  to  the  &ct8  admitted  by 
the  answers,  the  court  found  that  Babbitt  paid  Hamilton 
no  consideration  for  the  duplicate  receipt  which  waa 
assigned  to  him,  and  upon  which  he  obtained  the  patent; 
and  that  the  equitable  title  to  the  land  is  in  complainant 
Accordingly  the  court  decreed  that  Babbitt  should  convey 
the  land  to  complainant. 

Upon  the  trial  several  bills  of  exceptions  were  taken, 
which  we  will  proceed  briefly  to  examine: 

1.  By  the  first  it  appears  that  Babbitt  offered  to  intro- 
duce the  record  of  a  deed  from  one  Byan  to  him,  to  show 
that  he  had  purchased  Byan's  claim  to  a  portion  of  the 
land  before  it  was  entered  by  Hamilton.  It  is  now  claimed 
that  the  court  erred  in  sustaining  the  objection  to  this  evi- 
dence. As  the  instrument  was  a  mere  informal  release  of 
claim  right  to  government  land,  it  could  impart  no  equity, 
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nor  give  greater  validity  to  the  naked  legal  tide  which  Bab- 
bitt had  acqnired  by  the  patent,  nor  could  it  detract  from 
Hamilton's  right,  or  the  right  of  any  other  citizen  to  pur- 
chase the  land  from  government.  In  a  word,  it  could  in  no 
way  affect  the  merits  or  equities  of  the  case,  it  had  no 
material  bearing  upon  the  issue,  and  was,  therefore^  prop 
erly  excluded. 

2.  By  \hQ  second  bill  of  exceptions  it  appears  that  about 
the  time  for  trial  and  before  the  case  was  called,  the  defend- 
ant, Babbitt,  requested  the  court  to  appoint  a  commissioner 
to  take  depositions  to  be  used  as  evidence  in  the  cause, 
which  the  court  refused  to  do,  but  decided  that  as  the  cause 
had  been  set  for  trial  at  the  last  term,  and  as  the  witnesses 
had  been  subpoened,  that  the  cause  must  be  heard,  and  that 
the  parties  might  examine  the  witnesses  orally  before  the 
court.  We  see  nothing  oppressive  or  unauthorised  in  this 
ruling  of  the  court.  It  is  true  that  the  evidence  in  the  case 
should  have  been  reduced  to  writing  so  that  the  parties 
might  have  had  the  full  benefit  of  the  evidence  on  appeal. 
If  the  application  for  a  commissioner  to  take  depositions 
had  been  made  at  the  previous  term  of  the  court  it  would 
doubtless  have  been  granted.  But  as  the  cause  had  been 
set  for  trial  at  the  previous  term  and  as  the  application  was 
not  made  till  the  time  of  trial  had  arrived,  we  think  the 
court  was  justified  in  overruling  it 

3.  The  only  remaining  bill  of  exceptions  contains  many 
questions  to  witnesses,  and  answers,  which  it  is  urged  were 
either  improperly  overruled  or  improperly  admitted.  Those 
which  are  represented  as  most  objectionable  in  their  admis- 
sion or  rejection,  have,  we  think,  no  material  bearing  upon 
the  case  and  however  disposed  of,  could  produce  no  change 
in  thejdecision.  Any  action  ^f  the  court  below  upon  imma- 
terial or  irrelevant  questions  and  answers  in  taking  testi- 
mony, could  not  justify  this  court  in  reversing  the  decision. 

So  far  as  the  record  presents  the  case  we  cannot  avoid  an 
affirmance.    Hamilton  appears  to  have  acted  in  trust  tor 
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complainant  in  purchasing  the  land.  Complainant  had  paid 
the  requested  consideration,  and  acquired  complete  equity 
to  the  premises,  and  he  alone  was  entitled  to  the  legal  title 
which  had  been  secured  for  him  by  Hamilton.  When 
Hamilton  assigned  the  duplicate  to  Babbitt,  he  acted  in  vio- 
lation  of  the  trust  which  he  had  assumed,  and  for  which  he 
had  been  paid  ;  he  transferred  a  ri^t  which  he  had  previ- 
ously sold  for  a  full  consideration,  and  was  virtually  de- 
frauding complainant.  Babbitt  had  notice  of  complainants' 
rights,  and  cannot  be  regarded  as  an  innocent  purchaser. 

As  the  land  was  subject  to  be  entered  by  any  person, 
Babbitt  had  the  same  opportunity  to  purchase  it  that  com- 
plainant had,  and  as  B.  had  it  under  a  claim  and  improve- 
ment it  is  to  be  regretted  that  he  did  not  make  them  available 
by  securing  title  to  the  land.  He  can  only  attribute  the  loss 
to  his  own  negligence.  However  strong  the  moral  obligation 
may  be  to  respect  such  claims  and  improvements,  it  is  clear 
that  no  rule  of  law  or  equity  can  be  found  which  could 
preclude  a  man  from  making  such  an  entry  or  which  could 
transfer  the  title  acquired  by  the  entry  from  the  purchaser 
to  the  former  possessory  claimant. 

Although  the  right  to  sell  and  purchase  claims  and  im- 
provements upon  the  public  lands,  is  recognised  by  our 
laws  so  far  as  to  make  any  sale  of  such  improvement  a  suf- 
ficient consideration  to  sustain  a  promise,  still  such  claim 
right  can  in  no  way  impair  or  come  in  conflict  with  the 
title  which  a  purchaser  may  acquire  from  the  United  States. 

As  the  record  presents  tie  case  to  our  consideration,  W3 
1  can  see  no  good  reason  for  disturbing  the  decree  below. 

Decree  affirmed. 

Curtis  Bates^  for  appellants. 

Casach/  and  Tidricky  for  appellee. 
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BoNDUBAisrr  v.  Taylor  et  oL. 

A  mortgagor  not  required  to  pay  the  fees  of  the  attorney  employed  by 
mortgagee  in  the  proceeding  to  foreclose ;  nor  can  an  attorney's  fee  be 
chafed  to  a  party  merely  because  he  executed  a  mortgage  to  indemnify 
mort^^agee  ibr  indorsing  his  notes. 

In  Equity.    Appeal  from  Polk  District  Court. 

Opinion  hy  Kinney,  J.  John  T.  Bondnrant  executed  to 
Taylor  and  Henderson,  a  mortgage  on  certain  lands  to  se- 
cure them  as  special  indorsers  on  di  vera  notes  given  by  Bon- 
diirant  to  various  individuals.  Taylor  and  Henderson  filed 
their  bill  to  foreclose  the  equity  of  redemption  to  said  lands, 
allegiDg  that  said  notes,  amounting  in  the  aggregate  to  the 
sum  of  five  hundred  dollars,  were  paid  by  complainants. 
Bond urant  being  a  non-resident,  upon  due  proof  of  notice 
by  publication,  a  decree  j?ro  confeaso^  was  rendered  against 
him,  and  the  land  sold  to  Taylor,  to  satisfy  the  decree 
amounting  to  five  hundred  dollars. 

Subsequently  Joseph  Bondurant^  the  complainant  in  this 
suit,  filed  his  bill  to  set  aside  this  decree,  alleging  that  after 
the  mortgage  to  Taylor  and  Henderson,  that  the  said  John 
Bondurant,  conveyed,  for  a  valuable  consideration,  the  said 
mortgaged  premises  to  him  by  deed  in  fee  simple.  He 
charges  that  there  was  but  a  small  sum  if  any  due  fi-om 
said  John  to  respondents  ;  that  John  had  paid  off  nearly 
all  the  notes  on  which  they  became  special  indorsers  ;  he 
prays  that  an  account  may  be  taken  of  the  amount  due 
them,  and  that  the  complainant  may  redeem  said  premises 
from  said  sale,  &c. 

Taylor  answers  among  other  things  that  there  was  at  the 
time  of  making  the  deci:ee  of  foreclosure  the  sum  of  three 
hundred  and  twenty-six  dollars  and  seventy-five  cents  due 
Taylor  and  Henderson  for  mom'es  paid,  and  to  be  paid  by 
them  by  reason  of  their  liability  as  indorsers  for  said  Bon- 
42 
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dnrantfinclading  also  the  amount  dne  them.  He  also  allies 
that  he  has  paid  and  is  liable  to  pay  abont  fifty  dollars  as 
attorney's  fees  on  the  various  suits  brought  against  John 
and  defendants  by  reason  of  becoming  his  security,  and  for 
the  foreclosure  of  said  mortgage,  and  in  the  present  suit, 
and  the  costs  of  suit 

The  case  was  referred  to  a  master  commissioner  in  chan- 
cery to  state  an  account  between  the  parties,  and  ascertain 
the  amount  due  from  either,  if  any,  and  to  report  at  the  next 
term  of  the  court 

Upon  this  reference  the  master  examined  witnesses  in 
relation  to  the  value  of  professional  services  in  conducting 
the  case  of  Henderson  and  Taylor,  against  John  Bondn- 
rant in  foreclosing  the  mortgage,  as  also  in  defending  the 
present  case  of  Bondurant  against  Taylor  and  Henderson, 
and  reported  to  the  court  the  amount  testified  by  the  wit- 
nesses to  be  a  reasonable  fee  for  conducting  and  defending 
said  case. 

Other  items  are  included  in  the  master's  report,  but  these 
in  relation  to  attorney  fees  being  the  only  ones  which  we 
consider  objectionable,  it  is  not  necessary  to  notice  others. 
This  report  was  excepted  to,  and  one  item  of  three  dollars 
being  stricken  out,  the  report  was  then  confirmed :  whereupon 
the  complainant  appealed. 

So  much  of  the  report  of  the  master  as  related  to  attor- 
ney's fees  should  have  been  rejected  by  the  court  The  sum 
allowed  was  forty  dollars,  and  this  was  not  in  any  respect  a 
legitimate  charge  against  John  Bondurant,  the  mortgagor. 
He  neither  directly  nor  indirectly  assumed  in  the  mortgage 
transaction  to  pay  Taylor  aud  Henderson  the  expense  they 
might  incur  in  foreclosing  the  mortgage.  He  certainly 
was  in  no  manner  benefited  by  such  foreclosure,  and  hence 
they  cannot  recover  by  virtue  of  any  implied  promise  of 
payment  If  attorney's  fees  could  be  allowed  in  this  instance 
tilien,  indeed,  upon  the  same  principle,  such  fees  would  be 
a  proper  charge  against  mortgagors  in  all  cases  where  the 
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mortgagee  is  required  to  foreclose  in  order  to  obtain  the  ben- 
efit conferred  by  his  mortgage.  Such  has  never  been  the 
practice,  and  there  is  no  law  or  established  precedent  to 
justify  such  a  rule. 

The  mortgage  in  this  case  was  giren  as  collateral  security, 
and  it  may  be  said  that  the  mortgagees  were  not  in  any  man- 
ner benefited  by  the  transaction,  and  therefore  ought  not  to 
incur  any  expense.  His  does  not  change  the  situation 
which  existed  between  the  parties,  or  enlarge  the  indebted- 
ness beyond  the  amount  actually  stipulated  by  the  parties, 
and  embraced  in  the  mortgage.  The  necessary  expense  for 
professional  services  in  bringing  suit  upon  the  mortgage^ 
was  a  liability  which  the  mortgagees  incurred  when  they 
accepted  the  security  as  indemnity  for  becoming  indorsers. 

The  allowance  of  twenty-five  dollars  for  attorney's  fees  in 
defending  this  case  in  the  district  court  is  subject  to  still 
stronger  objections  than  the  allowance  for  foreclosing  the 
mortgage.  In  this  case  John  Bondurant  is  not  a  party. 
The  suit  is  brought  1)y  a  third  peraon  to  set  aside  a  decree 
which  it  is  alleged  has  been  improperly  rendered.  We  are 
at  a  loss  to  know  upon  what  principle  John  Bondurant 
would  be  liable  for  fees  in  defending  this  suit.  Certainly  not 
upon  any  promise,  nor  by  virtue  of  any  moral  or  equitable 
obligation.  By  tlie  answer  of  one  of  the  defendants,  it 
appears  that  the  decree  was  for  quite  an  amount  more  than 
the  complainants  were  entitled  to,  and  for  near  two  hundred 
dollars  more  than  appears  to  be  their  due  by  the  master's 
report,  including  the  items  for  professional  services.  The 
complainant  in  this  case  filed  his  bill  to  set  aside  or  open 
this  erroneous  decree  which  was  obtained  on  the  default  of 
the  defendant,  and  the  defendants  are  allowed  twenty-five 
dollars  by  the  court  for  employing  an  attorney  to  defend 
an  unjust  and  illegal  decree  obtained  at  their  own  instance 
in  the  absence  of  the  defendant,  who  it  appears  was  a  non- 
resident. They  first  obtain  a  decree  for  five-hundred  dol- 
lars, when  as  appears  from  the  master's  report,  deducting 
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out  the  items  allowed  for  attorney's  fees,  they  were  not  enti- 
tled to  quite  three  hundred  dollars,  and  because  they  are 
required  to  eftiploy  counsel  to  defend  a  bill  which  seeks  to 
expose  the  injustice  of  the  decree,  it  is  said  that  their  coun- 
sel fees  should  be  taxed  to  a  person  who  is  not  a  party  to 
the  record,  because  that  person  executed  a  mortgage  to  in- 
demnify them  for  endorsing  certain  notes.  We  think  this 
is  asking  too  much  of  a  court  of  equity,  and  the  court  below 
ought  to  have  rejected  this  charge,  and  not  permitted  it  to 
form  a  part  of  the  decree. 

TUe  court  erred  in  overruling  the  exceptions  to  the  mas- 
ter's report  so  far  as  related  to  the  items  for  professional 
services.  So  much  of  the  decree  as  confirms  that  part  of 
the  report  is  reversed. 

Decree  reversed,  in  part. 

J,  E.  J&wett,  for  appellant. 

Cmady  cfe  Tidrick^  for  appellees. 


Babbitt  t?.  Walters  tt  aiU 

A  demurrer  under  the  Code  should  be  special. 

The  averments  in  a  petition  or  answer,  under  demurrer,  will  be  regarded  as 
true. 

Appeal  from  Marion  District  Court. 

Opinion  ly  Gbkbne,  J.    James  M.  Walters  and  Jessee 

Mounts  filed  their  petition  in  equity  to  have  a  certain  deed, 

executed  by  the  commissioners  of  Marion  county  to  Lysan- 

der  W.  Babbitt,  set  aside.    To  thispetition  Babbitt  filed  an 
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answer,  to  which  complainant  demnrred,  and  the  demnrrer 
was  sustained  by  the  court.  The  defendant  failing  to 
answer  inrther  the  court  found  complainant's  petition  to 
be  true,  and  rendered  a  decree  accordingly. 

The  facts  contained  in  the  answer  are  admitted  to  be  true 
by  complainant's  demurrer.  It  appears  by  the  averments 
in  the  answer,  that  in  August,  1850,  James  M.  Walters 
purchased  lots  six  and  seven  in  block  three,  in  the  town  of 
Knoxville,  and  paid  eleven  dollars  and  seventy  cents  as 
the  first  installment,  and  was  to  pay  the  balance,  forty- 
three  dollars  and  thirty  cents,  in  two  equal  payments,  in 
one  and  two  years  from  the  tenth  day  of  August,  1850; ' 
that  said  Babbitt^  as  agent  of  the  board  of  commissioners 
of  Marion  county,  executed  to  Walters  a  certificate  of  pur- 
chase, which  stipulated  '^  that  the  lots  aforesaid,  and  all 
money  paid  thereon,  and  all  improvements  made  thereon, 
should  be  forfeited  and  revert  to  the  board  of  commission- 
ers aforesaid,  in  case  either  of  the  above  mentioned  pay- 
ments are  not  made  when  due;"  that  up  to  the  twelfth 
day  of  August,  1851,  the  first  payment,  due  on  said  lots, 
had  not  been  made,  and  that  the  lots,  according  to  agree- 
ment, were  forfeited  to  the  county;  that  on  said  twelfth  day 
of  August,  said  Babbitt  purchased  the  lots  and  paid  the 
appraised  value  to  the  county  treasurer,  as  appears  by  his 
receipt,  and  on  the  same  day  the  board  of  county  commis- 
sioners, Miles  Jordan,  J.  M.  Brouse,  and  Martin  Keel, 
executed  and  delivered  to  defendant  a  deed  of  conveyance 
for  said  lots;  that  the  deed  was  duly  recorded  on  the  day 
following.  The  answer  denies  all  fraud  in  procuring  said 
deed;  denies  the  right  of  the  county  judge,  who  was  subse- 
quently elected,  to  execute  a  deed,  as  he  did,  to  the  com- 
plainants for  the  same  lots,  and  avers  that  it  was  a  fraud, 
&c.,  upon  his  previously  acquired  rights. 

The  only  cause  of  demurrer  alleged  against  the  answer, 
is  in  the  following  words :  '^  That  the  said  answer  is  not 
such  as  would  bar  the  plaintiff's  action."    This  is  not  such 
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a  demurrer  as  is  recognized  by  the  Code.  Section  1754 
declares  that,  demurrers  '<  for  substantial  defects  must  set 
forth  the  true  grounds  of  objection  to  the  pleading  demur- 
red to.''  This  language  clearly  requires  a  special  demurrer 
— a  specific  designation  of  the  defect  in  the  plea  demurred 
to.  Ill  the  present  case  the  demurrer  is  as  broad  and  gen- 
eral as  language  could  make  it.  Instead  of  setting  forth 
the  true  grounds  of  objection;  instead  of  pointing  out  the 
substantial  defects  as  contemplated  by  the  Code,  it  makes  a 
general  sweep  at  the  whole  answer.  Under  such  a  demurrer 
we  are  at  a  loss  to  know  what  portion  of  defendant's  answer 
was  considered  substantially  defective.  We  see  much  in  it 
that  is  responsive  to  the  petition,  and  assuming  the  aver- 
ments under  the  demurrer  to  be  true,  we  think  it  shows  an 
equitable  defense  to  the  petition,  and  that  the  court  erred 
in  the  decree  below. 

Decree  reversed. 

C.  Batea^  for  appellant. 

Casady  <&  Tidrick^  for  appellee. 


Goods  v*  Thb  State. 

Where  liquor  was  sold  by  the  dnm  in  the  grocery  store  of  defendant,  by  a 
third  party,  when  defendant  Was  absent  from  the  store,  the  erideDce 
should  show  that  the  grocery  was  kept  for  the  purpose  of  selling  liquor 
by  the  dram;  or  that  it  was  sold  by  direction  or  approbation  oi  defend' 
ant»  in  order  to  justify  a  rerdict  against  him. 

Appb:al  from  Polk  District  Ooart. 
Opinion  hy  Kikney,  J.    Indictment  for  selling  liquor 
by  the  dram.    From  the  bill  of  exceptions  it  appears  that 
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the  only  evidence  was  that  given  by  Phillip  Bizgard, 

who  testified  that  aometime  about  the  middle  of  J^arch, 
1852,  he  %va8  at  the  grocery  store  of  Goods,  and  that  the 
BOD  of  Goodsj  or  Reuben  Beary,  sold  a  glass  of  brandy  to 
Josiah  M.  Tlirift,  who  went  out  of  the  door  and  asked 
witness  and  others  to  go  with  him,  and  that  they  went  and 
drank  the  liquor,  and  that  defendant  wa«  not  present. 
Upon  this  evidence  the  defendant  was  convicted, 

A  motion  was  made  for  a  new  trial,  which  was  over- 
ruled by  the  court. 

Thia  evidence  was  not  sufficient  to  convict  the  defendant, 
and  he  was  entitled  to,  and  should  have  obtained,  a  new 
trial.  By  the  Code,  the  retail  of  intoxicating  liquor  by 
"the  glass,"  or  "  dram,"  is  prohibited,  audit  also  provides* 
that  any  person  engaged  therein,  or  that  in  any  way  aids  or 
assists  in  such  illegal  traffic,  whether  as  principal  or  clerk* 
bar-keeper  or  otherwise,  shall  be  subject  to  the  penalties 
therein  provided,     §  928. 

This  law  was  framed  for  the  purpose  of  preventing  all 
kinds  of  traffic  in  intoxicating  liquors  by  the  glass,  to  be 
drank  in  or  about  tlie  premises  where  sold,  and  all  persons 
engaged  in  such  traffic,  whether  as  principals,  clerks  or  bar- 
keepers, may  be  indicted  and  punished.  Hie  statute  is 
broad,  and  strikes  at  the  very  root  of  this  pernicious  traffic, 
and  courts  and  juries  are  required  to  give  it  such  construc- 
tion as  will  prevent  evasions  and  subterfuges.  While  all 
this  ia  true,  and  while  it  is  the  duty  of  this  court  to  sus* 
tain  and  carry  out  all  of  the  valuable  purposes  of  this  law, 
still  wo  are  not  willing  to  sanction  a  judgment  rendered 
upon  a  v^erdict  without  any  evidence  to  authorize  it-  If 
it  hiul  appeared  that  evidence  was  introduced  to  show  that 
the  deteudant  kept  the  grocery  for  the  purpose  of  selling 
liquor  by  the  gla^:^,  or  that  the  person  who  sold  the  liquor 
was  in  his  employ  for  that  purpose,  or  tliat  he  sold  it 
muler  his  direction,  or  by  his  approbation,  tlien  there 
would  have  been  some  testimony  to  justify  the  verdict.    It 
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18  probable  that  the  store  was  kept  for  a  purpose  entirely 
lawful,  and  that  the  sale  of  intoxicating  liquor  was  no 
part  of  the  business  of  Goods,  the  principal,  and  that  the 
liquor  from  which  the  young  man  sold  the  "dram"  was 
never  intended  by  the  defendant  to  be  appropriated  for 
traflEic. 

The  prosecution  should  have  connected  Goods  with  the 
sale  in  some  way  as  principal,  or  as  having  violated  by  his 
own  act  the  law,  before  he  should  have  been  convicted. 
There  cannot  be  any  doubt,  but  that  from  the  testimony 
the  law  was  violated,  but  it  is  equally  clear  that  there  was 
no  evidence  against  the  defendant,  and  the  court  should 
have  granted  a  new  trial. 

Judgment  reversed. 

Curtis  Bates^  for  app  ellant. 

P.  M.  Casach/y  for  the  state. 


Jewtbtt  et  al.  v.  MoLellaiid. 

Wliere  the  mit  is  founded  on  an  instrument  of  "initing,  filed  with  the  jus- 
tice, and  where  the  signature  is  not  denied  under  oath,  a  non*suit  shonld 
not  be  granted  for  non-appearance  of  the  pUiintiS 

Appeal  from  Polk  District  Court 
Opinion  hy  Gbeknb,  J.  This  suit  was  commenced  be- 
fore a  justice  of  the  peace,  against  the  appellants,  on  a 
promissory  note  made  by  them  to  McClelland.  Judgment 
was  rendered  against  them,  and  they  took  the  case  to  tlie 
district  court  by  writ  of  en'or,  where  the  judgment  of  tlie 
justice  was  affirmed.    It  appears  by  the  returns  of  the 
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justice  that  the  cause  was  set  for  trial  December  26, 1851, 
at  eight  o'clock  A.  M.;  that  at  half  past  eight,  J.  E.  Jew- 
ett,  oue  of  the  defendants^  appeared,  but  as  the  plaintiff 
had  not  appeared,  the  justice  told  defendant  that  he  would 
return  to  his  oflBlce  again  at  nine  o'clock  to  try  the  cause ; 
thal^he  did  return  to  his  office  at  or  before  that  hour,  and 
Mr.  Jewett  was  not  there  then ;  that  ten  or  fifteen  minutes 
after  that,  Mr.  Jewett  came  to  his  office,  and  he  then  called 
the  suit,  and  that  Mr.  Jewett  then  moved  for  a  non-suit, 
on  the  ground  that  it  was  past  nine  o'clock.  The  motion 
was  overruled.  It  is  claimed  that  the  district  court  erred 
in  affirming  this  proceeding  of  the  justice.  The  Code, 
§  2279,  declares  that  "  the  parties  in  all  cases  are  entitled 
to  one  hour  in  which  to  appear  after  the  time  fixed  for 
appearance,  and  neither  party  is  bound  to  wait  longer  for 
the  other."  It  is  also  provided  by  the  Code,  §  2291 :  "  If 
the  plaintiflf  fails  to  appear  by  himself,  his  agent  or  attor- 
ney, on  the  return  day,  or  at  any  other  time  fixed  for 
the  trial,  the  justice  shall  render  a  ji^gment  of  non-suit 
against  bi'm  with  costs,  except  in  the  case  provided  in  the 
next  section."  The  next  section  which  establishes  an 
exception  to  the  above  practice  applies  to  any  suit  founded 
upon  an  instrument  of  writing  purporting  to  have  been 
executed  by  the  defendants,  and  when  the  signature  is  not 
denied  under  oath.  Hence,  the  justice  might  proceed 
with  the  case,  whether  the  plaintiff  appeared  or  not,  as 
provided  in  §  2292.  It  follows,  then,  that  the  plaintiff  could 
not  in  a  case  like  the  present",  be  legally  non-suited  for  non- 
appearance, nor  were  die  defendants  required  to  wait  lon- 
ger than  that  hour  for  trial.  It  would  have  been  error  in 
the  justice  to  have  refused  tliem  a  trial  at  the  end  of  that 
hour,  and  if  they  had  been  in  attendance  during  the  ap- 
pointed time,  and  had  afterwards  withdrawn,  the  justice 
could  not  take  up  the  case  and  render  judgment  against 
them  by  default  But  neither  of  these  facts  exist  in  the 
present  case.    K  the  justice  had  lost  jurisdiction  over  the 

•43 
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defendsftts,  aS'iff  claimed,  tbey  restored  it  t&  him  agam  by 
appearing^  demanding  a  non-suit,  and  submitting  to  a  trial. 
We  therefore  can  see  no  error  or  injostiee  in  the  case. 

Judgment  affirmed^ 
/.  E.  Jevrettj  for  appellants. 

S.  Ricey  for  appellee. 


-*#• — 


QRANGfEB  V.  BdHCK. 

0.  and  B.  were  ixiftde  defeDdanto  ta  a  smt,  bot  tliere  was  no  serrfce  upoa  Bl 
nor  jadgment  rendered  wtinat  bim.  On  tbe  trial  it  appeared  tbat  B.  wa» 
improperly  made  a  party,  but  G.  did  not  ndae  the  objection  in  the  coart 
below ;  hdd  that  if  there  was  error  in  the  piDceeding  as  Uy  Hr  advantage 
ooold  not  be  taken  of  it  by  O. 

A  judgment  will  not  bererersed  for  erron  that  do  not  affect  the  party  seek- 
ing to  revene. 

Appeal  from  Polk  Districft  Court 
Opinion  by  Kinney,  J.  Suit  commenced  before  a  justice 
of  the  peace  against  Baiiow  Granger  and  Curtis  Bates. 
Summons  returned,  '♦served"  on  Granger, ^nd  Curtis  Bates 
•*not  found"  in  the  county-  A  bill  was*  filed  before  the 
justice  for  seventy  dollars  and  eighty-one  cents.  Judg- 
ment for  twenty-four  dollars  and  ninety  cents  rendered 
against  Granger,  who  appealed,  and  the  cause  being  sub- 
mitted to  the  court,  the  court  found  on  the  evidence: 

1.  That  Barlow  Granger,  one  of  the  defendants,  agriaed 
with  the  plaintiff  to  pay  him  the  sum  of  forty  dollars  per 
year  fer  the  services  of  tiiie  plaintiff's  son,  and  also  to  board 
and  wash  for  the  son  while  in  the  defendant's  service. 


ti'>\a. 
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2.  That  plaintiff  ^8  son  worked  for  said  Granger  from  the 
26th  day  of  July,  1849,  nntil  the  16th  day  of  February,  1850. 

8.  That  the  plaintiff  boarded  his  son  while  he  was  in 
defendant's  8er>dce,  worth  one  dollar  and  fifty  cents  per 
week,  and  also  had  his  washing  done,  worth  seventy-fiye 
cents  per  week. 

Upon  these  facts  a  computation  was  made  by  the  court, 
and  a  judgment  rendered  against  Granger  for  the  amount 
80  found  to  be  due. 

The  appellant  contends  that  upon  the  evidence,  the  court 
should  have  rendered  judgment  of  non-suit,  and  that  as 
the  contract  was  with  Granger  alone,  and  the  suit  com- 
menced against  Granger  and  Bates,  therefore  judgment 
could  not  be  rightfully  rendered  against  Granger. 

There  is  no  doubt  but  that  Bates  was  improperly  made 
a  party.  The  contract  was  exclusively  witi  Granger  and 
Buzick,  and  not  with  Buzick,  Granger  and  Bates.  Bates 
'  was  not  served  with  process,  and  therefore  not  in  court 
Granger  was  alone  liable,  and  if  Bates  had  been  in  court, 
j  udgment  could  not  have  been  entered  against  him.  There 
was  not  any  objection  in  the  district  court  by  the  defend- 
ant Granger,  to  the  judgment,  in  consequence  of  Bates 
being  joined  as  a  party  defendant;  neither  did  he  make  a 
motion  for  non-suit,  as  he  should  have  done  if  he  intended 
to  avail  himself  of  any  defense  on  that  account  He 
permits  judgment  to  be  rendered,  and  now  for  the  first 
time  complains  because  the  court  did  not  non-suit  the 
plaintiff  We  think  the  objection  comes  too  late,  particu- 
larly as  he  is  not  injured  by  the  judgment,  and  a  reversal 
would  in  no  wise  benefit  him.  It  is  not  pretended  but 
that  he  made  the  contract,  and  is  liable  upon  it,  neither  is 
it  pretended  that  the  judgment  is  for  too  large  an  amonnt . 

It  has  been  repeatedly  decided  by  this  court  that  the 
court  will  not  reverse  in  consequence  of  errors  that  do  not 
operate  injuriously  upon  the  party  seeking  a  reversal. 
But  it  is  quite  questionable  whether  the  court  erred.    K 
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the  party  had  declared  upon  a  joint  contract,  and  formed 
a  separate  contract  with  one  of  the  parties  on  motion,  it 
would  be  the  duty  of  the  court  to  grant  a  nonnsuit  But 
in  this  case  there  was  not  any  declaration,  the  suit  haying 
been  commenced  before  a  justice  of  the  peace.  The  bill 
of  particulars  could,  it  is  true,  to  some  extent,  occupy  the 
place  of  a  declaration,  but  tliere  is  no  bill  of  particulars 
before  us.  The  suit  is  instituted  against  Granger  and  Bates, 
and  the  transcript  of  the  justice  states  tliat  a  bill  of  par- 
ticulars was  filed,  but  whether  filed  against  both,  or  Gran- 
ger alone,  we  are  not  sufficiently  informed.  Be  that  as  it 
may,  it  is  sufficient  for  the  court  to  know  that  the  error,  if 
any,  cannot  possibly  prejudice  the  defendant,  and  that  he 
cannot  now  in  this  cchirt  avail  himself  of  a  defense  which 
he  should  have  made,  if  at  all,  in  the  court  below. 

Judgment  aflirmed. 
X  OurtU  Bates^  for  appellant. 
J.  K  Jewettj  for  appellee. 


Bbeokbiix  v.  STumiiN. 

Where  a  note  is  made  payable  to  bearer,  poMession  is  prima  fadi  endenee 
of  ownerahip,  without  proof  of  indorsement^  and  a  denial  of  ownership 
should  be  sustained  by  evidence. 

Appeal  from  Polk  District  Court. 

Opinion  hy  Gbeene,  J.  Conrad  Stutyman  filed  his  peti* 
tion  against  Mary  A.  Breckbill,  on  a  promissory  note  execu- 
ted by  her  to  M.  McCall,  or  bearer,  for  two  hundred  dollars- 
The  note  was  indorsed  by  McCall,  to  G.  Berkley;  subse- 
quently one  C.  D.  Banking  indorsed  the  note  to  the  plaint- 
iff.   Judgment,  in  fSetyor  of  plaintiff 
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In  the  court  below,  the  qnestion  was  raised:  '^  Can  an 
indorsed  note,  when  the  answer  denies  that  the  plaintiff 
has  any  property,  and  when  objection  is  made  to  its  recep- 
tion as  evidence,  be  received  without  proof  of  the  indorse- 
ment? '*  This  question  was  determined  in  the  affirmative, 
and  it  is  now  contended  that  the  court  erred  in  so  deciding. 

As  the  note  was  made  payable  to  bearer  no  proof  of  in- 
dorsements was  necessary.  Possession  of  such  a  note,  with- 
out regard  to  indorsements,  k  prima  facie  evidence  of 
ownership,  and  a  mere  denial  that  plaintiff  has  any  property 
in  the  note,  without  proof  to  that  effect,  is  not  sufficient. 
The  fact  that  the  note  was  indorsed  by  the  payee  and  sub- 
sequently indorsed  by  a  holder  who  was  not  connected  by 
previous  indorsements  as  indorsee,  cannot  change  the  char- 
acter of  the  note,  or  make  it  less  negotiable  by  mere 
delivery  than  it  was  when  it  passed  from  the  hands  of  the 
maker.  The  maker  promised  to  pay  the  amount  named  in 
the  note  to  M.  M.  or  ieare?*;  that  promise  cannot  be  limited 
or  enlarged  by  any  indorser  or  holder  of  the  note.  The 
maker's  liability  to  pay  the  note  to  the  bearer,  unless  it 
appears  that  he  is  not  the  owner,  cannot  be  impaired  by  any 
defect  or  broken  link  in  the  chain  of  indoreement. 

It  is  true,  as  claimed  by  counsel  for  appellant,  that  a  valid 
transfer  can  only  be  made  by  the  person  who  is  legally 
interested  in  the  note;  but  it  is  equally  true,  prima  fade^ 
that  the  holder  of  the  note  payable  to  bearer  is  the  person 
who  is  legally  interested,  and  who  has  the  right  to  transfer 
the  same,  either  by  delivery  or  by  indorsement.  In  either 
case  possession  of  a  note  is  sufficient  prima  facie  proof 
of  the  transfer.  This  question  has  been  already  decided 
by  this  court. 

Judgment  affirmed. 

O.  Bates^  for  appellant 
J.  E.  Jewett^  for  appellee. 
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Honston  v.  Tremble. 


Houston  v.  Trdible. 

Upon  a  trial  of  a  question  of  fact,  under  the  Code,  the  Trritten  decision 
need  not  state  the  evidence  upon  which  the  facts  were  decided  ;  nor  need 
the  facta  as  found  be  given  in  writing,  unless  requested  by  one  of  the 
parties. 

Appeal  from  Marion  District  Court. 

Opinion  "by  Kinney,  J.  Bill  filed  for  specific  perform- 
ance. Answer  alleges  that  the  agreement  to  convey  wag 
entered  into  by  frand  and  duress,  &c.  Decree  ordered  a 
conveyance  of  the  land  described  in  the  agreement. 

It  is  claimed  that  the  court  erred  by  neglecting  to  state, 
in  writing,  the  facts  on  which  the  decree  is  rendered.  The 
Code  provides  that  upon  a  trial  of  a  question  of  fact,  its 
decision,  if  requested  by  either  party,  shall  be  given  in 
writing,  stating  the  &cts  found,  and  the  conclusion&r 
founded  thereon,  separately;  all  of  which  shall  be  entered 
upon  the  record.    §  1793. 

In  this  case  the  court  states  all  the  facts  upon  which  the 
decree  is  based,  and  proceeds  to  state  that  there  was  some 
evidence  introduced  by  the  defendant  tending  to  show  that 
he  signed  said  agreement  through  fear;  but  not  sufficient  to 
enable  him  to  avoid  his  contract.  We  think  the  court  has 
complied,  in  this  case,  with  the  requirements  of  the  above 
section.  It  stated  the  facts  found  to  exist,  but  does  not 
embody  all  the  evidence  in  relation  to  the  duress.  It  cer- 
tainly never  was  intended  by  the  framers  of  the  Code  that 
the  court  should  set  out  all  the  evidence  in  the  case.  This 
would  require  an  amount  of  labor  which  we  think  the  leg- 
islature t^ever  intended  to  impose  upon  the  court.  If  the 
parties  desire  that  all  the  testimony  should  come  up  to  the 
supreme  court,  they  can  have  it  put  into  a  bill  of  exceptions, 
or  if  in  chancery  cases,  it  is  in  the  form  of  depositionB, 
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they  should  be  sent  up,  and  the  whole  &ct8  will  be  be- 
fore the  court  It  will  be  obsef^ed  that  the  Code  only 
requires  the  court  to  state  the  &cts  found,  and  the  conclu^ 
eions  founded  thereon,  at  the  request  of  either  party.  The 
coart  is  not  obliged  to  state  the  facts  unless  requested.  In 
order  to  justify  this  court  in  reversing  a  case,  on  the  ground 
that  the  provisions  had  not  been  complied  with,  it  should 
appear  upon  the  record  that  the  party  requested  the  court 
to  set  out,  in  writing,  the  facts  found,  and  the  conclusions 
founded  thereon;  then,  if  the  court  refused  the  request, 
it  would  be  error  sufficient  to  reverse  the  judgment.  In 
this  case  it  does  not  appear  that  either  party  requested  the 
court  to  state  the  facts  found;  and  hence  the  party  could 
not  complain  if  the  facts  had  not  been  reduced  to  writing 
at  all  by  the  court 

Judgment  affirmed. 
Casady  <&  Tidrick^  for  appellants. 
-ff  B.  Hmderahott  for  appellee. 


WiKOHESTEB  ct  oL.  V,  Cox  et  al. 

Wheiie  the  Code  provides  that  a  copy  of  notice  maj  be  left  at  defendant's 
uftual  place  of  residence,  it  is  not  sufficient  to  leave  the  copy  with  a  clerk 
at  the  store  of  defendant     Bat  such  defect  is  cured  by  appearance. 

Where  a  party  appears  in  a  case,  it  is  an  appearance  to  the  notice  as  well  as 
to  the  writ  of  attachment 

Appeal  from  Polk  District  CowrU 

Opinion  hy  Qbeene,  J.    Cox  and  Shelley  sued  Winches- 
ter and  Cole  to  secure  the  payment  of  a  promissory  note. 


3g57ol 
107    415' 
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WiBcheBter  v.  Cos. 


It  appears  that  notice  of  the  suit  was  regnlarly  served  upon 
Winchester,  by  leaving  ^certified  copy  at  his  dwelling,  but 
the  service  upon  Cole  was  "  by  delivering  a  certified  copy 
of  the  same  at  the  store  of  L.  D.  Winchester  &  Co.,  with 
David  Ayers,  he  being  over  fourteen  years  of  age,  and 
being  clerk  for  said  Winchester  &  Cole,  informing  him  of 
the  contents  of  the  same," 

The  Code,  §  1721,  provides  that,  "  the  service  is  to  be 
made  by  reading  the  notice  to  defendant,  and  giving  him 
a  co]>y,  if  demanded.  If  not  found,  he  may  be  served  by 
a  copy  left  at  his  usual  place  of  residence  with  some  mem- 
ber of  the  family,  more  than  fourteen  years  of  age,"  In 
this  case  the  service  was  neither  upon  the  defendant,  nor 
yet  at  his  usual  place  of  residence.  A  store  can  hardly  be 
regarded  as  the  usual  residence  of  a  party,  and  if  it  is  his 
usual  residence,  his  only  home,  the  officer's  return  should 
state  the  &ct.  Judgment  was  rendered  against  Cole  as 
well  as  Winchester,  and  he  now  seeks  to  reverse  it,  on  the 
o:round  of  defective  service;  and  the  judgment,  as  to  Cole, 
would  be  reversed  if  the  record  in  the  case  did  not  suffi- 
ciently show  a  general  appearance  of  both  parties  by  their 
attorneys.  The  transcript  states  that  defendants,  by  coun- 
sel, came  and  filed  a  motion  to  dismiss  the  attachment  It 
also  states  that  the  ^^  cause  came  on  to  be  heard,  on  motion 
tiled  by  defendants  to  dismiss  the  attachment,  and  was 
argued  by  counsel,"  &c.  It  states,  too,  that  '^tbe  cause 
then  came  on  to  be  heard  on  the  merits,  and  was  submitted 
to  the  court,  and  after  examining  all  the  evidence,"  &c 
These  statements  from  the  record  sufficiently  establish  a 
general  appearance.  If  it  had  been  Cole^s  intention  to 
appear  only  to  the  attachment  branch  of  the  suit,  and  not 
to  the  case  itself,  he  might  have  had  such  special  appear- 
ance entered  of  record.  But  there  is  no  such  reservation 
in  the  entries.  Counsel  appear  generally  for  both  defend- 
ants. When  the  eause  came  on  to  be  heard  arguxaeuts 
were  made  to  the  motion^  and  evidence  submitted  on  the 
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merits;  and  there  is  nothing  to  show  that  defendant's  attor- 
ney at  any  time  withdrew  from  the  cause. 

Where  a  party  appears  to  a  cause  it  is  an  appearance  to 
the  notice  or  summons,  as  well  as  to  the  writ  of  attachment. 
This  point  was  settled  in  Graves  v.  Cole^  2  G.  Greene,  467. 

We  conclude,  then,  that  the  court  below  did  not  err  in 
rendering  judgment  againt  Cole. 

Judgment  afiSrmed. 

C.  BcUea^  for  appellants. 

Casady  cfe  Tidrick^  for  appellees. 


Jewett  v.  Lyon  et  aL 

Where  a  proinisaorj  note  was  given  for  a  certain  quantity  of  land,  and  gtip- 
ulated  that  if  the  quantity  did  not  hold  ouf,  that  a  corresponding  dednc- 
tion  should  be  made  from  the  amount  of  the  note  ;  held  that  tlie  owm  was 
upon  defendant  to  show  that  tlie  land  did  not  contain  the  stipulated 
quantity. 

Appeal  from  Polk  District  Court 

Opinion  hy  Kinney,  J.  Lyon  &  Allen  filed  a  ]>etition 
against  Jewett,  and  set  forth  the  following,  as  a  copy  of 
the  note  sued  on: 

"  $75,000. — ^Twelve  months  from  date,  I  promise  to  pay 
Hiram  Nutting,  or  order,  seventy-five  dollars,  for  value  re- 
ceived, May  4th,  1860. 

"The  above  note  is  given  in  part  payment  of  a  piece  of 
land,  this  day  purchased  of  said  Nutting,  deeded  to  him  by 
Anson  Balding,  and  to  said  Balding  by  £dwin  Ball  and 
4A 
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wife,  and  Edward  Hall  and  wife,  containing  three  and  a 
half  acres.  Now  if  said  land  shall  hold  out  three  acres  and 
a  half,  when  surveyed,  then  the  above  note  is  to  be  paid  in 
inll,  if  not  then  I  am  to  pay  in  the  proportion  that  one 
hundred  dollars  bears  to  three  acres  and  a  hal£ 

"  J.  E.  Jewett." 

Upon  the  back  of  this  note  was  an  assignment  by  the 
payee  to  Lyon  &  Allen. 

The  cause  was  submitted  to  the  court  by  the  parties,  the 
plaintiff  introducing  the  contract  as  the  only  evidence, 
whereupon  the  defendant  moved  for  a  non-suit  for  want  of 
evidence  to  sustain  the  petition,  which  the  court  overruled, 
and  rendered  judgment  in  favor  of  the  plaintiff  for  the 
amount  due  on  the  note.  To  this  the  defendant  excepted, 
and  assigns  the  decision  of  the  court  overruling  the  motion 
for  error. 

It  is  urged  upon  the  part  of  the  defendant  in  error  that 
it  was  incumbent  upon  the  plaintiffs  to  prove  that  the  piece 
of  land  for  which  the  note  was  given,  contained  three  acres 
and  a  half  in  order  to  entitle  them  to  recover  the  fiu^e  of 
the  note,  and  having  failed  to  do  this,  that  the  court  should 
have  non-suited  them.  We  do  not  think  from  a  reasonable 
construction  of  the  contract,  that  it  was  necessary  for  the 
plaiDtiffs  to  do  any  thing  more  than  introduce  their  note. 
The  burden  of  proof  was  then  upon  the  defendant,  and  if 
he  could  show  that  by  a  survey  of  the  land  it  did  not  hold 
out,  the  amount  specified  in  the  note  would  be  proportiona- 
bly  reduced.  This  he  did  not  attempt  to  do;  did  not  even 
file  a  demurrer,  or  any  other  plea  to  the  petition,  or  ofier 
any  defense  whatever.  JBy  his  agreement  he  promises  to 
pay  a  specified  amount  on  a  day,  certain.  This  amount  by 
the  condition  attached,  may  be  reduced  in  the  event  that 
the  piece  of  land  does  not  contain  as  much  as  the  parties 
supposed  it  did.  This  permission  was  no  doubt  intended  for 
the  benefit  of  the  payor,  but  it  could  only  be  made  available 


BITPBEMX    OOUfiT    OASES.  579 

■;  >  

Hall ».  Terry, 

by  showing  on  the  trial  that  the  piece  of  land  purchased 
was  less  than  three  acres  and  a  half.  The  condition  attached 
to  the  note  secures  to  him  this  advantage,  and  bj  his  neg- 
lecting to  interpose  any  defense  by  way  of  plea,  or  evidence, 
it  is  not  unreasonable  to  presume  that  he  obtained  the  num- 
ber of  acres  specified  in  the  agi*eement 

The  obligation  to  pay  is  in  all  respects  a  promissory  note, 
and  the  stipulations  attached  to  it  do  not  change  in  any  re- 
spect its  character,  or  weaken  the  liability  of  the  maker. 
It  only  provides  for  a  certain  contingency,  the  onus  to 
establish  which  are  upon  the  defendant.  Upon  the  intro- 
duction  of  this  note  in  evidence,  the  plaintiffi  made  out  a 
prima  facie  case,  and  in  the  absence  of  any  rebutting  tes- 
timony on  the  part  of  the  defendant,  the  plaintiff's  were 
entitled  to  recover,  and  hence  the  court  did  not  err  in  over- 
ruling the  motion  for  a  non-suit. 

Judgment  affirmed. 

J.  JS,  Jewetty  for  appellant. 

W,  W.  WiUiamsonj  for  appellee. 


Halt,  v.  Peert. 

Parole  proof  admiasible  to  show  that  the  consideration  money  named  in  a 
deed  had  not  been  paid,  and  to  show  that  the  deed  did  not  name  the  true 
amoant    Such  proof  should  be  strong  and  positive. 

Appeal  from  Polk  District  Court. 

Opinion  hy  Greene,  J.    This  suit  was  commenced  by 

E.  Hall,  in  the  Polk  county  court,  against  J.  M.  Perry,  as 

administrator  of  the  estate  of  John  Norley,  on  a  book 

account    Plaintiff  having  recovered  judgment  for  less  than 
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he  claimed,  took  an  appeal  to  the  district  court,  where  judg- 
ment was  rendered  in  favor  of  defendant 

On  the  trial  it  appeared  that  the  plaintiff  had,  among 
other  items,  sned  for  the  purchase  money  of  two  tracts  of 
land,  and  introduced  the  deeds  to  show  the  sale.  The 
deeds  recited  that  the  purchase  money  had  been  paid,  and 
plaintiff  called  witnesses  to  prove  that  it  had  not  been  paid, 
and  was  different  from  that  set  out  in  the  deed.  To  this 
proof  defendant's  counsel  objected,  and  the  objection  was 
sustained  by  the  court. 

The  principle  is  now  well  established  that  the  true  con- 
sideration for  which  a  deed  was  given  may  be  shown  by 
parole  proof,  although  it  should  vary  the  consideration 
named  in  the  deed.  But  in  such  case  the  proof  should  be 
strong  and  positive.  Such  proof  may,  with  equal  pro- 
priety, be  admitted  to  show  that  the  purchase  money  or 
price  agreed  upon  for  the  land  had  not  been  paid,  or  was 
not  paid  at  the  time  the  deed  was  executed  and  delivered. 
As  this  rule  has  been  entertained  by  this  court  in  former 
decisions,  it  is  not  necessary  to  enlarge  upon  it  here.  We 
conclude  in  the  present  case,  that  the  court  erred  in  refus- 
ing the  testimony  proposed. 

Judgment  reversed. 

fT.  W.  Williamson  and  J.  JE.  Jewett^  for  appellant 

61  Bates  and  J.  M.  Perry ^  for  appellee. 
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Parole  eridenee  admiasftble  to  sho^  that  flie  dekndtad  tursa  induced  to  mgo 
the  contract  under  the  fraiidiilent  miBrepreeentations  of  plaintift 

'  Appeal  from  Muscatms  District  Cowt 
Opinion  by  Wuxlams,  0.  J-  James  Oarr,  the  plaintiff 
below,  institnted  his  action  on  the  case  against  G.  W.  Hnnt, 
Burviving  partner,  dra,  to  recover  damages  which  he 
alleged  he  had  stistained  bj  the  default  of  the  defendants, 
who,  as  common  carriers,  had  undertaken,  npon  contract, 
to  convey  merchandise  for  him  from  Huscatine,  on  the 
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Hunt  V.  Carr. 

Mississippi  river  to  the  town  of  Sigoxuney)  in  Keoknk 
countj,  in  this  state.  The  following  evidence  of  tlie  con- 
tract is  made  part  of  the  record : 

« 

"  Received  in  good  order  of  John  Lemp,  six  boxes  of 
merchandise,  &c.,  weight  10,885  lbs.,  which  we  agree  to 
deliver  in  like  good  order  to  James  Carr,  in  Sigoomey, 
Keokuk  county,  Iowa,  said  Carr  paying  freight  for  the 
same  at  the  rate  of  seventy  cents  per  hundred  pounds. 

"Signed,   G.  W.  ife  J.  Hunt." 

The  allegation  in  the  plaintiffs'  complaint  is  that  during 
the  time  that  the  merchandise  was  in  the  possession  of  the 
defendants,  as  common  carriers,  on  its  transit  from  Musca- 
tine to  Sigoumey,  it  was  by  their  negligence  so  injured,  as 
that  he  has  suffered  damages  to  the  amount  of  one  thou- 
sand dollars.  The  defendant  answered  the  de?ilaration  by 
the  plea  of  "  not  guilty."  The  cause  was  submitted  by  the 
parties  to  the  court  withc^t  requiring  a  jury.  On  the 
trial,  as  appears  by  the  bill  of  exceptions,  the  defendant 
offered  evidence  to  prove  the  representations  of  Carr,  the 
plaintiff,  as  made  by  him  at  the  time  of  the  making  of  the 
contract,  "  in  regard  to  the  roads,  an*the  distance  from 
Muscatine  to  Sigoumey."  To  this  evidence  plaintiff's 
counsel  objected,  and  the  objection  was  sustained  by  the 
court  The  counsel  for  the  defendant  tiaii  stated  to  the 
courts  that  the  above  question  was  one  of  a  series  of  ques- 
tions, intended  to  be  put  to  each,  and  all  of  the  witnesses, 
with  a  view  to  prove. that  tlie  plaintiff  obtained  the  signa- 
tui'e  of  the  defendant  to  the  contract  by  fraud  in  this; 
that  he  misrepresented  the  distance  from  Muscatine  to  Si- 
goumey ;  that  he  misrepresented  the  state  and  condition 
of  roads.  The  defendant  also  offered  to  introduce  testi- 
mony tending  to  prove  that  plaintiff  had  then  lately  trav_ 
eled  the  road  from  Muscatine  to  Sigoumey ;  and  that  the 
defendants  or  either  of  them  had  never  traveled  that  road ; 
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but  for  truth  in  regard  to  all  these  matters  they  relied  en- 
tirely on  the  statements  of  the  plaintijBP.  The  court  refused 
to  admit  the  evidence.  To  this  decision  of  the  court  the 
counsel  for  the  defendant  excepted.  Judgment  was  ren- 
dered in  favor  of  the  plaintiff  for  the  sum  of  two  hundred 
and  twenty-four  dollars  and  eighty  cents  damages.  From 
this  judgment  the  defendant  appealed  to  this  court. 

The  only  question  for  decision  here  is  as  to  the  ruling 
of  the  court  below  in  refusing  to  admit  the  evidence  as 
offered  to  prove  fraud  and  misrepresentation  on  the  part  of 
the  plaintiff  in  the  making  of  the  contract. 

The  position  in  law  upon  which  the  counsel  for  the  plain- 
tiff rely,  "that  parole  evidence  cannot  be  received  to  vary 
or  contradict  the  terms  of  a  written  instrument  of  contract, 
this  action  being  upon  a  special  contract,"  does  not  affect 
the  question  raised  by  the  assignment  of  error.  It  is  true, 
that  as  a  general  rule  of  law,  a  written  instrument  cannot 
be  varied  or  contradicted,  in  its  terms,  by  parole  evidence. 
It  is  well  settled,  that  parole  evidence  is  admissable  to  show 
mistake  or  fraud  in  the  making  of  a  written  instrument  of 
contract. 

The  bill  of  exceptions  shows  that  the  couusel  for  defend- 
ant offered  to  prove  that  the  defendants  were  induced  to 
make  and  execute  the  receipt  for  the  goods,  and  according 
to  its  terms,  undertake  to  deliver  them  to  plaintiff,  for  the 
price  stipulated,  at  Sigoumey,  by  the  fraudulent  misi'epre- 
sentation  of  plaintiff  as  to  the  distance  from  Muscatine  to 
that  place,  and  the  condition  of  the  roads;  he  being  well 
acquainted  with  the  road,  and  having  lately  traveled  it, 
and  that  the  defendants  had  never  traveled  that  road,  but 
relied  on  representations  of  plaintiff.  The  defendants 
offered  this  evidence  with  the  design  to  defend  the  action 
of  the  plaintiff,  by  showing  that  the  damages  complained 
of  were  the  result  of  causes  over  which  defendant  could 
exercise  no  control;  that  if  plaintiff'  had  represented  the 
distance  and  the  condition  of  the  roads  truly  defendants 
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would  not  have  made  and  execated  the  contract;  and  that 
tliej  were  induced  to  ezecnte  the  contract  by  the  fraud  and 
misrepresentations  of  the  plaintiff 

We  are  of  the  opinion  that  this  evidence,  as  offered  by 
the  defendant,  should  have  been  given  to  the  jury;  that  the 
court  erred  in  rejecting  it  It  is  well  established  by  the 
com*t9  that  fraud  and  misrepresentation  in  the  making  and 
execution  of  a  contract,  is  a  good  defense  to  an  action  at 
law  upon  it,  where  such  fraud  and  misrepresentation,  rela- 
ting to  facts  material  to  the  interests  of  the  party  to  the 
contract,  and  particularly  where  such  party  confides  in  the 
other  for  truthful  information,  as  to  the  &cts  upon  which 
the  contract  depends. 

Such  we  understand  to  be  the  proposition  of  the  defend- 
ant  in  the  evidence  offered  in  this  case.  The  court  should 
have  permitted  the  evidence  to  go  to  the  jury  under  the 
issue  as  joined  in  the  case. 

Judgment  reversed. 

S.  Whicker  and  TT.  0.  Woodward^  for  appellants. 
Senry  O^Oonner^  for  appellees. 


HsrrnEij)  v.  Towslet  et  al. 

An  ofiftcer  not  liable  in  trespaM  for  the  erroneous  ezerciae  of  official  acti,  if 
he  did  not  exceed  his  authority  or  act  cormptlj. 

Appeal  from  MuscaXme  District  Court. 
Opinion   by  Kjnnet,  J.    Plaintiff  sued  Towsley  and 
others  in  an  action  of  trespass,  for  taking  and  driving  away 
one  yok  eof  oxen.    To  this,  Towsley  pleads  the  general 
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issue,  and  also  a  spedal  plea,  stating  that  at  the  time  of  the 
alleged  trespass  he  was  acting  as  justice  of  the  peace,  and 
that  a  suit  was  brought  before  him  by  Litterell  against  Het- 
field, upon  a  note,  upon  which  an  attachment  was  issued, 
and  the  oxen,  which  are  alleged  to  have  been  taken  by 
defendant,  were  attached.  The  proceedings  before  him  as 
justice  are  also  set  out  in  his  plea;  final  judgment  having 
been  rendered  against  the  said  Hetfield.  And  the  defend- 
ant says  that  all  he  had  to  do  with  the  supposed  trespass 
was  done  in  his  otiicial  capacity,  and  that  if  he  committed 
any  error,  the  same  was  an  error  in  judgment  only,  for 
which  he  is  not  responsible  as  a  trespasser.  Jeans  files  his 
special  plea,  stating  tliat  he  was  acting  as  constable,  and  took 
the  oxen  as  such  by  virtue  of  process,  &c. 

To  these  pleas  the  plaintiff  demurred,  but  the  court  over- 
ruled the  demurrer,  and  the  plaintifl^,  abiding  by  his  de- 
murrer, appealed  to  this  court,  and  assigns  the  decision  for 
error. 

We  see  no  objection  to  the  ruling  of  the  court  The 
pleas  were  a  good  defense  to  the  action.  The  justice  and 
constable  in  what  they  did,  were  in  the  performance  of 
oflicial  duty.  Unless  they  exceeded  their  jurisdiction,  or 
acted  corruptly,  or  witliout  authority  of  law,  they  are  not 
liable.  Although  the  justice  might  have  acted  erroneously, 
still  he  was  not  liable  as  a  trespasser.  The  injured  party 
had  his  remedy  by  certiorari  or  appeal.  The  demurrers 
admit  the  official  character  of  the  officers,  and  also  that 
they  acted  in  good  faith,  as  stated  by  them  in  their  special 
pleas. 


Judgment  affirmed. 


S  WhicTier^  for  appellant. 


TT.  G.  Woo^ard  and  J,  S  Richman^  for  appellee. 
45 
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Talbot  v.  Db  Foee9t* 

A  chattel  mortgage  inyesta  the  morgagee  with  the  Ulle  to  the  propertj 
which  can  only  be  defeated  by  a  compliance  with  the  eonditions  of  the 
mortgage.  Upon  a  final  failure  to  comply  with  those  conditions  the 
mortgagee  becomes  absolute  owner. 

An  action  of  replevin  of  personal  property  cannot  be  maintained  by  a 
mortgager  against  the  sheriff,  when  the  property  was  levied  by  direction 
of  the  mortgagee  upon  an  execution  against  both  him  and  the  mortgager. 

Appeal  from  JoJinson  District  Court. 

Opinion  hy  Greene,  J.  E^plevin  by  Talbot  against 
DeForest,  as  sheriff  of  Johnson  county,  commenced  before 
a  justice  of  the  peace,  for  a  horse  and  wagon.  The  defend- 
ant recov2red  judgment  before  the  justice  of  the  peace, 
and  also  on  appeal  in  the  district  court. 

The  following  facts  aredisclosedby  thebillof  exceptions: 
In  July,  1852,  Talbot  executed  to  Geo.  Andrews,  a  chattel 
mortijjage,  including  among  other  things  the  horse  and  wagon 
in  question.  The  mortgage  sale  was  to  be  rendered  void 
upon  condition  that  Talbot  should  pay  certain  accounts  and 
claims  specilied  in  the  instrument,  including  a  note  of  liand 
to  Dr.  Morsman,  due  August  1, 1851,  and  signed  by  Andrews 
as  security.  Before  that  note  became  due,  Andrews  pur- 
chased unconditionally  of  Talbot,  all  the  property  named  in 
tlie  mortgage,  except  the  horse  and  wagon,  with  the  under- 
standing that  they  were  to  remain  under  mortgage,  subject 
to  the  payment  of  said  note.  Talbot  having  failed  to  pay 
the  note,  judgment  was  recovered  against  him  and  Andrews 
foL'  the  amount.  Subsequently,  DeForest,  as  sherift^  levied 
an  execution  in  favor  of  the  state  of  Iowa  against  said  Tal- 
bot and  Andrews,  on  said  horse  and  wagon,  as  the  property 
of  Geo.  Andrews,  and  by  his  direction.  This  property  at 
the  time  of  the  levy,  was  in  Talbot's  possession,  and  had 
been  from  the  date  of  the  mortgage. 

Upon  these  facts,  it  is  urged  that  there  was  error  in  the 
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decision  of  the  court  below.  Many  abstract  propositions  of 
law  are  urged  by  appellant's  counsel  in  support  of  his  views, 
but  we  cannot  regard  them  as  applicable  to  the  facts  before 
us.  The  only  legal  point  to  be  decided  is,  was  the  sheriff 
justified  in  taking  the  property  by  virtue  of  the  execution 
against  Talbot  and  Andrews.  In  this,  we  think  the  sheriff 
was  justified  for  two  reasons. 

1.  The  title  to  the  horse  and  wagon  was  in  Andrews,  by 
virtue  of  the  mortgage  to  him  from  IJj^lbot.  Andrews' 
rights  in  the  property  were  subject  to  be  defeated  by  Talbot's 
compliance  with  the  conditions  of  the  mortgage,  but  the 
facts  in  the  case  show  that  Talbot  had  failed  in  that  partic- 
ular, and  upon  such  failure,  Andrews  became  the  absolute 
owner. 

That  personal  property  is  vested  in  the  mortgager  under 
such  circumstances,  is  fully  shown  by  the  authorities.  Melody 
V.  Chandler^  3  Fairf.,  282  ;  Montgomery  v.  Kerr^  1  Ilill  S. 
C.  291 ;  Hopkins  v.  Thompson^  2  Port,  433;  7  Cowen, 
290;  1  Pick,  389;  6  Gil.  and  John.,  72;  3  Gil.,  455;  6 
Pick.,  610;  8  John.,  96;  4  Kent  Com.,  138;  Story  on  B., 
197.  In  New  York  and  other  states,  the  doctrine  prevails 
that  the  mortgagee  of  personal  property,  upon  the  failure 
of  the  mortgager  to  perform  the  conditions  of  the  mort- 
gage, acquires  an  absolute  title  to  the  property.  9  Wend., 
80;  2  Denio,  172;  6  Shep.,  357;  2  Greene,  8.  At  least 
the  legal  right  to  the  property  in  question  was  prima  fade 
in  Andrews,  and  he  had  a  right  to  assume  possession  by 
pointing  it  out  to  the  officer  as  his  property.  Nor  could 
the  mortgagor  dispute  the  right  of  mortgagee.  3  Dev.,  98 
4  Blackf.,  425;  13  Shep.,  499. 

2.  But  the  execution  in  this  case  was  as  much  against 
Talbot  as  Andrews,  and  hence  if  T.  had  any  right  in  the 
chattels,  tlie  sherifi^  was  justified  in  appropriating  that  right 
in  satisfaction  of  the  execution.  As  there  appears  to  have 
been  no  other  claimants  to  the  property,  and  as  the  execu- 
tion was  equally  against  the  mortgager  as  well  as  the  mort- 
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gagee,  we  cannot  discover  the  slightest  foundation  for  the 
action  of  replevin  against  the  sheriff. 

Judgment  affirmed. 
Jos.  Ha/rlan^  for  appellant. 
TTm.  Penn  ClarTc^  for  appellee. 


Humphreys  v.  Daelington. 

Unless  tho  contrary  appears  of  record,  it  will  be  presumed  that  the  decree 

was  authorized  by  the  evidence. 
If  defendant  makes  defiiult,  a  decree  pro  confesto  may  be  rendered  against 

him  without  evidence  in  support  of  the  bill. 

Appeal  from  Muscatine  Districi  Court. 

Opinion  hj  Kinney,  J.  Bill  filed  by  Darlington.  Eule 
taken  on  the  defendant  to  plead,  answer  or  demur  in  ninety 
days,  and  cause  continued.  Defendant  did  not  appear,  and 
cause  was  continued  from  time  to  time.  Decree  at  last,  by 
default,  {\nd  defendant  ordered  to  make  to  complainant  a 
deed  to  certain  lands,  described  in  the  bill;  or  in  defeult, 
that  the  decree  operate  as  such  conveyance. 

Defendant  appeals,  and  contends  that  the  cause  should 
have  been  set  down  for  trial,  that  the  allegations  of  the  bill 
should  have  been  established  by  proof,  before  decree  ren- 
dered, and  that  the  record  should  have  shown  that  there 
wcfl  a  hearing,  &c.  This  court  will  presume,  unless  the 
contrary  appears,  that  the  court  had  all  the  necessary  testi- 
mony to  authorize  the  decree.  But  in  this  case  no  such 
presumption  is  necessary.  Eev.  Stat,  108,  §  13,  provides, 
that  if  the  defendant  shall  not  file  his  plea,  answer  or 
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demurrer,  within  the  time  limited,  as  aforesaid,  the  said 
oonrt  maj  at  their  discretion  render  a  decree  thereon,  or 
order  the  complainant  to  prove  the  allegations  of  his  bill; 
and  such  decree  may  then  be  made  as  the  conrt  shall  think 
fit  If  it  appeared  affirmatively  npon  the  record  that  the 
court  rendered  a  decree  upon  the  merits  of  the  bill  without 
proof,  this  court  would  not  reverse.  The  proper  course  for 
the  defendant  was,  if  he  had  a  meritorious  defense,  to  move 
to  set  aside  the  default  and  open  up  the  decree.  The  prac- 
tice of  compelling  an  appearance,  which  prevails  in  Eng- 
land, has  never  been  adopted  in  this  country.  Upon  proof 
of  service,  if  the  defendant  makes  defeidt,  a  decree  ^o 
oonfesso  may  be  rendered,  without  complainant^  establish- 
ing by  proof  the  allegations  in  the  bill. 

Decree  affirmed. 

8.  Whicher^  for  appellant 

W.  G.  Woodmard^  for  appellee. 


Stiles  v.  Bbown* 

ObjectioDB  to  a  petition,  where  the  court  has  jurisdiction,  are  waived  by 
going  to  trial  on  the  issues  joined,  without  reserving  exceptions. 

It  is  error  to  render  judgment  for  a  greater  amount  than  is  claimed  bj  the 
petition. 

Appeal  from  Linn  District  Court 
Opinion  hy  Greene,  J.    The  petition  in  this  case  was 
filed  by  Horace  N.  Brown,  against  Wm.  Stiles,  for  criminal 
conversation.    Plea,  general  issue.    Verdict  and  judgment 
against  defendant  for  95,000. 
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!•  It  is  objected  that  the  court  erred  in  overruling  the 
demurrer  to  the  petition.  But  as  defendant  joined  issue 
upon  the  averments  in  the  petition,  without  exception  to  the 
ruling  of  the  couit  upon  the  demurrer;  and  as  the  object- 
ions raised  under  the  demurrer  were  not  such  as  showed  a 
want  of  jurisdiction,  we  must  regard  them  as  waived  by 
going  to  trial  upon  the  merits. 

2.  The  petition  concludes  as  follows:  "  Said  Stiles  has 
property  in  said  county,  and  rights  and  credits  that  may  be 
attached  to  the  amount  of  about  seven  hundred  dollars; 
the  said  plaintiflf  therefore  astsa  judgment  for  that  amount 
with  interest  and  costs."  But  judgment  was  rendered  for 
the  sum  of  five  thousand  dollars,  and  as  the  petition  set  up 
a  claim  of  five  thousand  doUaT*s  in  the  first  sentence  it  is 
urged  that  the  judgment  is  warranted  by  the  petition. 
Although  the  petition  contains  an  averment  of  damages  to 
the  amount  of  $5,000,  still  it  is  equally  explicit  that  plain- 
tiflf asks  judgment  for  only  §700.  A  petitioner  should 
receive  no  more  than  is  asked  in  his  prayer  for  judgment 
The  court  was  not  authorized  to  render  judgment  for  a 
greater  amount  than  is  claimed  in  the  pleadings;  nor  can  a 
defendant  be  regarded  as  in  court,  or  subject  to  its  jurisdic- 
tion, for  a  greater  amount  than  the  petition  designates. 
The  judgment  is  therefore  reversed,  and  a  judgment  may  be 
rendered  in  this  court,  in  favor  of  appellee,  for  the  sum  of 
seven  hundred  dollars  with  interest  from  the  date  of  verdict 

Judgment  reversed, 

Wm^  Smythy  for  appellant 

jr.  W.  IsheU^  for  appellee. 
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McCoBMAOK  V.  EeBOE. 

A  subscription  paper  for  improyements  in  a  street,  will  Bold  the  parties  to 
it,  as  to  a  promissory  note,  and  where  the  payee  indorsed  the  paper  over 
in  part  payment  for  the  improyement,  he  will  be  held  as  indorser,  and  as 
guarantor  of  the  genuineness  of  the  signatures. 

Where  a  subscription  paper  **  promises  to  pay  as  the  work  progresses,"  proof 
that  the  work  was  not  finished,  not  admissible. 

It  will  be  presumed  that  the  judgment  was  justified  by  the  evidence. 

Appeal,  from  MuscoMne  District  Court 
Opinion  hy  Greene,  J.  This  was  an  action  of  assump- 
sit on  a  subscription  paper  to  pay  for  certain  improvements 
in  Muscatine.  The  subscribers  promised  payment  to  Wm. 
McCormack  or  order.  McCormack  assigned  the  paper  "  to 
the  bearer,"  and  the  suit  was  commenced  before  a  justice 
of  the  peace,  by  Henry  Eeece,  the  bearer,  against  McCor- 
mack, the  indorser,  for  twenty  dollars,  the  sum  placed  to  the 
name  of  Geo.  Hunt,  who  did  not  subscribe  or  authorize  his 
name  to  the  paper.  Plaintiff  recovered  before  the  justice 
and  also  in  the  district  court. 

1.  It  appeared  on  the  trial  that  the  subscription  was 
assigned  to  Keec^,  in  part  payment  for  the  improvement* 
In  the  instructions  to  the  jury,  the  court  regarded  the  sub- 
scription as  a  promissory  note,  and  McOormack  as  indorser, 
and  as  guarantor  of  the  genuineness  of  the  signatures.  To 
these  instructions  exceptions  were  taken,  but  we  can  see  in 
them  no  serious  eiTor.  It  cannot  be  questioned,  that  aU  who 
subscribed  to  the  instniment  an  amount  stated  by  them, 
became  liable  to  pay  that  amount  according  to  the  stipula- 
tions of  the  subscription  paper;  nor  can  it  be  questioned 
that  the  improvement  contemplated  by  the  paper  was  a 
sufficient  consideration  to  make  the  promise  binding.  As 
McCormaek  indorsed  the  paper  to  Beece,  in  part  payment 
of  the  improvement  for  which  the  promises  were  made,  it 
follows  that  he  was  not  only  liable  as  indorser,  but  also  as 
guarantor  of  the  genuineness  of  the  paper. 
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2.  £iit  the  bill  of  exceptions  shows  that  the  defendant 
offered  to  prove  that  the  work  contemplated  by  the  paper 
was  not  finished,  nor  sufficiently  well  done,  and  the  conrt 
sustained  the  objection  to  the  introduction  of  this  testimony. 
Was  this  ruling  erroneous?  We  think  not.  The  paper 
stipulated  the  "  promise  to  pay  as  the  work  progresses." 
The  indorsee  was  therefore  entitled  to  payment  before  the 
work  was  finished  or  well  done. 

3,  It  is  objected  that  the  testimony  did  not  show  suflicient 
consideration  for  the  indorsement,  nor  sufficient  to  justify 
the  judgment  against  the  indorser.  To  this  it  may  be  re- 
plied that  the  record  does  not  purport  to  give  all  the  testi- 
mony. It  must  therefore  be  presumed  that  the  judgment 
was  justified  by  the  evidence. 

Judgment  affirmed. 

S.  Whicher^  for  appellant. 

J.  Scott  Sichnany  for  appellee. 
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Latoubette  V.  Cook. 

The  statute  of  limitations  cannot  be  pleaded  to  an  action  of  debt  on  a  judg- 
ment from  another  state. 

Aj?lkal  from  the  District  Court  of  D^ibuque  Cownty. 

Opinion  hy  Kinney,  J.  This  was  an  action  of  debt 
bronght  on  the  20th  of  September,  1850,  in  the  district 
court  of  Dubuque  county,  by  Latourette  v.  CooTc^  on  a 
judgment  of  the  inferior  court  of  common  pleas  of  the 
county  of  Essex,  state  of  New  Jersey,  for  ^92  rendered  in 
&vor  of  Baid  Latourette,  against  said  Cook,  on  the  11th  of 
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April,  1837.  The  declaration  is  in  the  usual  form,  to  which  is 
annexed  a  transcript  of  the  record  of  the  court,  certiffed 
according  to  the  act  of  congress.  The  defendant  pleaded 
five  pleas.  The  fourth  plea  is  the  plea  of  the  statute  of 
limitation.  Plaintiif  demurred,  defendant  joined.  The 
court  overruled  the  demurrer,  and  gave  judgment  for  the 
defendant.  The  only  question  before  the  court  is,  is  the 
plea  a  good  plea  to  an  action  of  debt  founded  upon  a  judg- 
ment? This  depends  very  much  upon  the  construction  of 
the  statute.  Kev.  Stat,  385,  §  4,  is  as  follows:  "That 
every  action  of  debt  or  covenant  for  rent,  or  arrearages  of 
rent,  founded  upon  any  lease,  under  lease,  or  every  action  of 
debt  on  account,  founded  upon  any  single  or  penal  bill, 
promissory  note,  or  writing  obligatory,  for  the  direct  pay- 
ment of  money,  or  delivery  of  property,  or  the  performance 
of  covenants,  or  upon  any  award  under  the  hands  and  seals 
of  arbitrators  for  the  payment  of  money  only,  and  every 
action  of  assumpsit,  shall  be  commenced  within  six  years 
after  the  cause  of  such  action  shall  have  accrued,  and  not 
after."  In  this  specification  it  will  be  observed  that  judg- 
ments are  not  included.  Are  they  embraced  under  the 
head  of  **  debt  on  accoiint  ? "  Clearly  not.  Hence  the  action 
on  a  judgment  is  not  founded  upon  a  single  or  penal  bill? 
promissory  note,  or  writing  obligatory  for  the  payment  of 
money.  True,  there  is  an  obligation  to  pay  a  judgraient, 
but  it  is  not  such  an  obligation,  undertaking  or  promise,  as 
is  contemplated  by  the  statute.  The  statute  applies  to  ac- 
tions of  debt  founded  upon  contracts  in  fact,  as  distinguished 
from  those  arising  by  construction  of  law. 

"We  are  aware  that  there  have  been  conflicting  decisions 
upon  similar  statutes,  as  in  the  case  of  HuhhelZ  v.  Cond/rey^^ 
5  John.  R,  132,  and  Bissell  v.  JSaU^  11  ib.,  168;  but  it 
will  be  found  that  in  the  case  of  Pease  v.  Howard^  14 
John.,  479,  and  Thomas  v.  Bobinscm^  3  Wend.,  267,  the 
supreme  court  of  New  York  inclined  to  a  different  doctrine 
than  the  one  in  5  John.    But  in  the  supreme  court  of 
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Pennsylvania,  Mr.  Justice  Duncan,  who  gave  the  opinion  ol 
the  court, after  reviewing  the  authorities,  came  to  the  oonclu- 
sion  that  actions  on  foreign  judgments  were  not  within  the 
limitation.  He  cites  Angel  on  Limitation,  170 ;  Richard  v. 
Polyreen^  13  Serg.  and  R,  393.   See,  also,  8  N.  H.,  54. 

But  it  may  be  said  that  this  is  a  foreign  judgment,  and 
an  action  upon  it  should  be  subject  to  the  same  defense  as 
any  other  specialty.  Suppose  it  is  a  foreign  judgment,  and 
suppose  the  merits  were  examinable  in  the  district  court — 
which  we  do  not  admit — does  it  follow  that  the  statute  of 
limitation  can  be  pleaded  to  it?  It  is  a  judgment,  and  the 
plaintiff  sues  upen  it  as  such,  and  annexes  a  copy  of  the 
record  to  his  declaration,  but  there  is  no  provision  in  the 
statute  for  the  plea  to  an  action  of  debt  upon  a  judgment. 
The  statute  has  expressly  declared,  that  the  plea  is  only 
allowable  in  an  action  of  debt  on  account,  or  single  or  penal 
bill,  promissory  note,  or  writing  obligatory  for  the  direct  pay- 
ment of  money,  delivery  of  property,  performance  of  cove- 
nants, &c.  It  is  only  by  virtue  of  a  statute  that  this  plea  of 
the  statute  of  limitation  can  be  made,  and  it  can  only  apply 
to  the  particular  cases  enumerated.  As  an  action  upon  a 
judgment  does  not  fall  within  any  of  the  specifications,  the 
plea  was  no  defense.  If  the  language  of  the  statute  had 
been,  all  actions  of  debt,  without  stating  upon  what  such 
actions  of  debt  must  be  founded,  then  the  plea  would  have 
been  good  to  an  action  of  debt  upon  a  judgment.  But 
as  it  Qet  out  the  kind  of  actions,  and  upon  what  founded,  the 
statute  must  be  confined  to  the  limits  prescribed  by  the 
legislature. 

The  court  erred,  and  the  judgment  is  reversed,  and  a 
trial  de  novo  awarded. 

Smith  and  McKirdey^  for  appellant 

li.  A.  Thornas^  for  appellee. 


A«L 
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^  m  Hkiohbw  v.  Hamilton. 


Technical  forms  of  action  and  of  pleading  are  abolished  by  the  Code. 

A  petition  nnder  the  Code  is  good  if  it  shows  a  substantial  cause  of  action. 
by  a  fair  and  natural  construction  of  the  hinguage  in  which  the  £acts  are 
stated. 

Where  a  party,  in  selling  land  for  a  tavern  stand,  stipulated  that  he  wofold 
discontinue  his  tavern  within  half  a  mile  of  the  land  sold,  as  an  induce- 
ment to  the  purchaser,  upon  which  he  bought  the  land  and  erected  taT- 
em  buildings ;  held  that  such  a  contract  is  valid,  and  not  an  illegal 
restraint  upon  trade. 

Appeal  from  Dvhuque  District  Cov/rt. 
Opinion  by  Greene,  J.  This  action  was  commenced 
under  the  Code  by  William  Heichew  against  Jacob  HamiL 
ton.  The  petition  sets  np  a  claim  of  damages  against  the 
defendant  for  keeping  a  tavern,  contrary  to  an  agreement, 
by  which  plaintiff  was  indaced  to  purchase  land  from 
defendant.  The  petition  charges,  among-other  things,  that 
the  tract  of  land  so  purchased  consisted  of  about  thirty-two 
acres;  that  at  the  time  of  the  purchase  the  defendant  kept 
a  tayem  half  a  mile  from  the  land,  and  had  been  in  the 
habit  of  entertaining  travelers;  that,  as  an  inducement  for 
the  plaintiff  to  purchase  the  land,  the  defendant  repre- 
sented to  him  that  tavern  keeping  was  a  good  business,  that 
the  site  was  a  favorable  one,  that  as  soon  as  plaintiff  should 
get  ready  to  entertain  travelers,  he,  the  defendant,  would 
quit  tavern  keeping;  and  that  in  consideration  of  the  prem- 
ises the  plaintiff  purchased  the  land,  with  the  express 
understanding  and  agreement  that  defendant  should  quit 
the  business,  as  aforesaid.  The  petition  also  charges  that 
the  plaintiff,  immediately  after  purchasing  the  land,  con- 
structed and  finished  a  suitable  tavern  house  and  out  build- 
ings, and  made  other  expensive  preparations  for  tavern 
keeping;  that  after  he  was  thus  prepared  for  the  business. 
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the  defendant,  although  often  requested  to  desist,  still  con- 
tinued to  keep  and  entertain  travelers,  and  thereby  diverted 
a  large  portion  of  the  custom  from  plaintiflF's  tavern.  The 
petition  claimed  damages,  and  prayed  for  relief  in  due 
form. 

Defendant  demurred  to  this  petition,  on  the  ground  that 
it  does  not  set  forth  a  case  which  entitles  plaintiff  to  relie£ 
This  demurrer  was  sustained  by  the  court. 

There  were  two  causes  of  demurrer  assigned  on  which 
the  court  below  acted,  and  to  which  our  attention  is  now 
directed,  as  reasons  for  reversing  the  decision:  Ist.  That 
the  petition  sets  forth  no  agreement  on  the  part  of  defend- 
ant to  refrain  from  keeping  tavern.  2d.  That  if  there  is  an 
agreement  set  forth,  it  is  one  in  restraint  of  trade,  and 
therefore  illegal. 

Fii'st.  It  is  contended  that  the  court  below  erred  in 
deciding  that  the  petition  set  forth  no  agreement  that  the 
defendant  would  refrain  from  keeping  tavera.  In  refer- 
ence to  the  agreement,  the  petition  contains  the  following 
words  :  "  Tour  petitioner  purchased  the  said  lands  with 
the  express  imderstanding  and  agreement  that  the  said 
Jacob  Hamilton  should  quit,  as  aforesaid/'  This  language, 
in  connection  with  what  •precedes,  sufficiently  avers  an 
agreement,  on  the  part  of  the  defendant,  to  quit  the  tavern 
keeping  business.  Under  the  Code,  §§  1734,  1736,  it  is 
only  required  that  the  petition  show  a  substantial  cause  of 
action,  by  a  fair  and  natural  construction  of  the  language 
in  which  the  facts  are  stated,  upon  which  the  action  is 
founded.  By  section  1733,  all  technical  forms  of  actions 
and  of  pleadings  are  abolished.  It  is  clear,  then,  that  the 
first  cause  of  demurrer  assigned,  should  not  be  maintained 
under  the  demurrer. 

Second.  Upon  the  second  point  the  question  is  pre- 
sented, was  the  agreement  set  forth  in  the  petition  such  a 
restraint  upon  trade  as  to  make  it  illegal  ?  The  petition 
shows  that  the  two  taverns  are  in  the  same  township,  on 
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the  same  road,  and  within  half  a  mile  of  each  other.  It  is 
sufficiently  shown  that  the  agreement  applied  to  the  par- 
ticular tavern  which  Hamilton  was  keeping,  at  the  time 
of  the  sale,  and  near  the  land  sold.  It  was  then  an  agree- 
ment to  discontinue  tavern  keeping  at  a  point  designated, 
and  upon  the  strength  of  this  agreement,  Heichew  was 
induced  to  purchase  the  land  from  Hamilton,  and  erect 
suitable  buildings  for  that  business.  An  agreement  like 
tliis  can  hardly  be  considered  an  illegal  business.  Con- 
tracts which  have  a  restraint  upon  trade  in  general,  are 
not  authorized  by  law,  because  tliey  have  a  tendency  to 
monopolies  which  are  highly  injurious  to  the  public.  But 
it  is  generally  considered  by  the  courts  that  an  agreement 
to  restrain  trade  in  a  particular  place  may  be  good. 

In  England  the  doctrine  is  well  settled  that  a  bond  or 
promise,  on  good  consideration,  not  to  exercise  a  trade  for 
a  limited  time  at  a  particular  place,  or  within  a  particu- 
lar parish,  is  good.  But  if  the  restraint  is  general,  extend- 
ing throughout  the  kingdom,  it  is  bad,  because  it  operates 
too  great  a  restraint  upon  trade,  and  is  oppressive  to  one 
pai-ty  without  being  of  benelit  to  either.  1  P.  Wins.,  18:lr ; 
2  Saund.,  156,  note  1 ;  7  Mod.,  230;  10  ib.,  27,  So,  130;  2 
Ld.  Raym.,  1456 ;  5  T.  R.,  llg. 

In  Perce  v.  Fuller^  8  Mass.,  223,  where  A.,  in  considera- 
tion of  one  dollar,  agreed  not  to  run  a  stage  on  a  specified 
road  under  a  penalty  of  two  hundred  and  ninety  dollars, 
tlie  agreement  was  held  to  be  valid. 

Perce  v.  Woodward^  6  Pick.,  206,  bears  striking  analogy 
to  the  case  at  bar.  The  plaintiff  purchased  from  the  defend- 
ant a  grocery  store,  for  a  sum  stated  in  the  deed,  and  tlie 
defendant  agreed  verbally  not  to  carry  on  the  same  business 
within  a  certain  distance :  it  was  held  that  as  i>laintifl'  was 
thereby  induced  to  make  the  purchase,  the  consideration 
for  the  agreement  was  sufficient,  and  that  as  the  instruc- 
tion was  confined  within  small  limits,  it  was  not  against 
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the  policy  of  the  law.  See,  also,  Cobles  v.  Bates^  7  Cow., 
307 ;  Perkins  y.  Lyman.  9  Mass.,  522 ;  Pylte  v.  Thomasy 
4  Bibb.,  486;  1  Story's  Com.  Eq.,  289,  290;  Powell  on 
Con.,  102.  The  petition  in  the  present  case  shows  that  the 
promised  forbearance  to  keep  tavern,  induced  the  plaintiff 
to  purchase  the  land,  and  the  restriction  was  ^vithin  a 
small  limit,  and  consequently  was  not  against  legal  policy. 
We  think,  tlierefore,  that  the  demurrer  should  have  been 
overruled. 

Judgment  reversed. 

Smith  c6  McKinley^  for  plaintiff  in  error. 

ClarJc  (&  Bissell^  for  defendant. 


GooBENow  V,  Snyder. 

Where  the  property  of  G.  Las  been  taken  and  converted  by  S.,  G.  may 
waive  the  tort  and  sue  in  assumpsiL 

Where  the  gold  dast  of  G.  was  sent  to  him  in  charge  of  R.,  and  where  it  was 
subsequently  mixed  and  taken  by  force  from  R.  and  delivered  to  8.,  and 
by  S.  converted  into  money ;  held  that  G.  could  recover  from  S.  in 
assumpsit. 

Spanish  law  as  to  mixture  of  gold  dust  prevails  in  California. 

The  decision  of  a  sell -constituted  tribunal  not  valid,  and  should  not  be  re- 
spected by  judicial  tribunals,  where  coercion  has  been  used. 

Appeal  from  Jackson  District  Court, 
Opinion  hy  Greene,  J.  This  was  an  action  of  assumpsit 
by  John  E.  Goodenow  against  Alfred  Snyder.  We  learn 
the  nature  of  the  suit  from  the  bill  of  exceptions.  It  ap- 
pears that  one  Cogswell,  who  went  to  California  on  means 
furnished  by  Goodenow,  delivered  to  one  Reynolds,  in 
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California,  one  hundred  dollars  in  quicksilver  gold  dust  for 
Goodenow ;  that  the  gold  dust  was  put  in  a  purse  belonging 
to  Reynolds,  which  also  contained  some  wet-diggings  gold 
dust.  That  Cogswell  said  to  Keynulds,  that  he  might  sell 
the  dust  in  Kew  Orleans,  and  have  all  it  would  bring,  over 
the  one  hundred  dollars  ;  that  while  on  the  Pacific,  home- 
ward bound,  Reynolds  and  Snyder,  by  agreement,  submitted 
a  dispute  between  them  to  a  court  and  jury  on  the  ship ; 
that  the  jury  thus  constituted  returned  a  verdict  that  Rey- 
nolds had  stolen  some  gold  dust  from  Snyder ;  that  by 
order  of  the  court,  the  piu*8e,  containing  the  gold  dust  sent 
by  Cogswell  for  Goodenow,  was  taken  from  Reynold's 
pocket  by  force,  and  given  to  Snyder,  although  Reynolds 
gave  notice  that  one  hundred  dollars  of  the  gold  was  sent 
to  Goodenow  ;  that  Snyder  said  at  the  time,  that  the  gold 
did  not  look  like  that  which  he  had  lost,  but  that  it  was 
"  all  as  well,"  as  Reynolds  might  have  changed  it,  and  if 
Reynolds  would  prove  that  the  dust  had  been  sent  by 
Cogswell,  he  would  return  it ;  that  Snyder  sold  the  dust, 
and  paid  the  money  out  for  his  passage  ;  and  that  there  was 
a  difterence  between  quicksilver  dust  and  that  from  wet- 
diggings. 

Upon  the  foregoing  state  of  facts,  as  shown  by  the 
evidence,  the  plaintiff  asked  the  court  to  instruct  the  jury 
that  if  they  believed  that  Cogswell  gave  the  dust  to  Rey- 
nolds to  bring  to  Goodenow,  and  that  if  he  said  at  the  time 
that  Reynolds  might  sell  the  same  in  New  Orleans,  and 
have  the  overplus  above  one  himdred  dollars,  and  that 
the  dust  was  taken  from  Reynolds  and  converted  by  the 
defendant  to  his  use,  that  the  plaintiff  might  recover. 
That  the  subsequent  mixing  of  the  dust  with  his  own 
would  not  destroy  the  right  of  Goodenow.  This  instruct- 
ion was  refused  by  the  court.  The  jury  returned  a  verdict 
for  the  defendant. 

1.  The  plaintiff  now  contends  that  the  court  erred  in  re- 
fusing this  instruction  to  the  jury.    This  question  involves 


SUPREME    COURT    CASES.  ©01 

Goodenow  «.  Snyder. 

the  plaintifTs  legal  right  to  recover.  In  'a  case  like  the 
present,  where  the  property  of  one  has  been  taken  and 
converted  by  another,  it  is  obvious  that  the  plaintiff  may 
waive  the  tort  and  sue  in  assumpsit.  darTt  v.  Shee^  1  Cow., 
197  ;  Taylor  v.  Plummer^  3  Maul,  and  Sel.,  661 ;  Story's 
Agency,  §  439, 

So  far  then  as  the  plaintiff's  rights  are  concerned  we 
think  he  has  a  remedy  in  this  form  of  action,  and  that  the 
court  below  en*ed  in  refusing  the  instruction  asked  by  him. 
The  fact  that  the  gold  dust  was  put  iuto  a  bag  in  which 
Eeynolds  had  other  dust  could  not  change  the  rights  of 
Goodenow.  It  appears,  by  the  evidence,  that  there  was  a 
difference  between  the  quicksilver  dust,  which  was  sent  for 
Goodenow,  and  the  wet  diggings  dust  which  was  in  the  bag 
before;  consequently  Goodenow's  portion  could  have  been 
separated  from  the  other. 

Besides,  there  appeal's  to  be  no  difference  in  the  price, 
per  ouncie,  of  the  two  kinds  of  dust.  Cogswell  deposited 
with  Eeynolds  a  certain  number  of  ounces,  amounting,  at 
California  price,  to  one  hundred  dollars;  therefore  Goode- 
now's portion  could  have  been  taken  from  the  bag  by 
weight,  without  impairing  or  changing  the  value  of  that 
portion  which  was  first  put  into  the  bag.  Hence,  by  weight 
also,  the  dust  was  susceptible  of  separation. 

Again,  it  appears  that  the  Spanish  laws,  in  relation  to 
gold  mines  and  mining,  still  prevail  as  customs  among  the 
gold  huntere  of  California.  By  these  laws  the  mixtion  of 
gold  dust  is  defined,  and  we  learn  from  them  that  mixtion 
does  not  destroy  the  individual  ownership,  whether  the 
mixing  is  done  by  accident  or  design.  If  inseparably 
mixed,  each  owner  will  be  interested  pro  tanto.  5  A.m. 
State  Papers,  238,  240. 

,  But  in  this  case,  as  we  have  seen,  the  evidence  tends 
strongly  to  prove  that  the  gold  dust  was  distinguishable,  or 
it  might  at  least  have  been  separated  by  weight,  and  hence 
we  conclude  that  Goodenow's  rights  were  not  impaired  by 
46 
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the  mixture,  an3  such  shoidd  have  been  the  inBtniction  of 
the  court  below  to  the  jury. 

It  is  urged,  however,  that  as  Keynolds  had  the  privilege  of 
selling  the  dust  at  New  Orleans,  and  of  keeping  all  he  could 
get  over' one  hundred  dollars,  that  their  relation  of  bailee 
and  bailor  no  longer  subsisted,  and  that  Eeynolds  became 
the  debtor  of  Goodenow.  But  how  could  this  result  follow 
fipom  the  mere  right  conferred  upon  Eeynolds  to  sell  the 
dost !  Where  an  agent  or  factor  is  authorized  to  sell  good0 
for  another,  as  clerk,  or  on  commission,  or  for  all  he  could  . 
get  over  a  stipulated  price,  it  would  be  preposterous  to  say  I 
that  he  could  thus  be  made  a  debtor  for  the  price  of  the 
goods  sold  to  responsible  parties.  Such  an  arrangement, 
however,  would  just  as  readily  change  the  relation  of  prin- 
cipal and  factor  into  that  of  creditor  and  debtor,  as  \fould 
the  authority  given  to  Eeynolds  i^o  sell  the  gold  dust,  con- 
vert his  liability  from  a  mere  bailee  to  that  of  debtor^ 
Under  the  arrangement  with  Cogswell,  Eeynolds  could* 
either  sell  the  gold  dust  or  not,,at  his  option.  K  he  sold* 
he  was  to  deliver  Goodenow  one  hundred  dollars,  as  the 
proceeds;  if  he  did  not  sell,  he  was  obliged  to  deliver  to 
him  the  gold  dust  itself.  He  mi^t  be  regarded  as  a  mere* 
mandatory  bailee,  as  he  engaged  to  deliver  the  dust  with-- 
out  reward,  and  was  only  to  have  a  certain  surplus  in  case 
he  sold  it  at  New  Orleans. 

We  conclude,  then,  in  the  language  of  the  first  assign-- 
ment  of  errors,  that  the  court  below  erred  in  refusing  to  give- 
the  jury  the  instniction  asked  for  by  plaintiff's  counsel. 

2.  The  only  other  assignment  to  be  considered  is,  that 
the  court  erred  in  charging  the  jury.  In  relation  to  the 
trial  on  board  of  the  ship,  on  the  Pacific  Ocean,  the  couit 
charged  as  follows  :  "  K  there  was  a  dispute  between  Sny- 
der and  Eeynolds,  and  they  agreed  to  submit  the  dispute- 
to  a  judire  and  jury  selected  by  them,  or  approved  by  them, 
I  am  of  tlic  opinion  that  as  between  them,  the  judgment  of 
tliat  trilmiial  is  final,  and  1  think  it  the  duty  of  both  courts 
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^and  jurors,  in  this  country,  to  require  a  strong  case,  to 
induce  them  to  disturb  the  decision  of  a  self-constituted 
tribunal."  Again,  the  court  charged  the  jury,  that  "  if  the 
evidence  shows  that  a  specific  amount  of  gold  dust  was 
given  to  Keynolds,  that  it  was  mixed  with  his  own,  and 
that  he  was  to  have  the  right  to  exchange  it  for  coin,  or 
other  things,  and  pay  Goodenow  a  similar  amount  when  he 
returned  home  &om  Caliibmia,  then  Gk>odenow  had  no  right 
to  the  specific  gold  dust  itself,  and  cannot  recover  in  this 
form  of  action."  The  last  portion  of  these  instructions  was 
erroneous,  for  reasons  already  expressed  in  this  opinion. 
We  fliink  too,  it  was  calculated  to  mislead  the  jury  in  rela- 
tion to  the  decision  of  the  self-constituted  tribun^  on  ship 
board.  Where  a  man  is  under  duress,  and  accused  <^ 
theft,  before  a  ship  load  of  passengers,  or  before  any  other 
crowd  of  citizens,  and  under  the  emotions  of  fear,  is  cone* 
strained  to  agree  to  a  trial  before  a  porticm  of  them,  we 
think  the  proceeding  too  much  assimulated  to  lynch  trials 
to  command  the  respect  or  commendation  of  judicial  tribur 
nals;  especially  where  such  proceedings,  as  in  the  present 
case,  affect  the  rights  of  third  parties,  who  had  no  partici> 
pation  in,  or  notice  of  them.  There  should  at  least  be  no 
hesitation  to  disturb  their  decision,  so  far  as  it  affected  the 
rights  of  Goodenow,  who  was  in  no  way  a  party  to  the 
transaction. 

We  conclude  then  that  the  court  below  not  only  erred  in 
refusing  to  give  the  instructions  asked  by  the  plaintiff,  but 
also  in  giving  the  charge  to  the  jury.  ^ 

Judgment  reversed. 
Smith  dkMcKmUy^  for  appellant. 
T.8.  i&D.  8.  WiUon^  and  Em^tead(&BuTt  for  appellee. 
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DuBUQUB  V.  Clatton  Co. 

Under  the  act  to  establish  the  boundary  lines  of  Dubuque,  Clayton  and 
other  counties,  each  county  named,  as  it  became  organized,  was  liable  to 
liquidate  and  pay  its  portion  of  the  indebtedness  of  the  original  county 
of  Dubuque ;  consequently  a  petition  for  mandamus  against  one  of  the 
organized  counties  need  not  aver  that  all  the  other  counties  are  organized 

Error  to  Clayton  District  Court, 

Opinion  h/  Greene,  J.  A  proceeding  by  mandamitg 
commenced  by  Dubuque  against  Clayton  county,  to  reqidre 
the  commissioners  of  Clayton  to  pay  that  county's  ^o  rata 
of  the  county  indebtedness  which  was  contracted  when 
Clayton  county  was  a  part  of  Dubuque. 

Iowa,  while  a  part  of  Wisconsin,  was  comprised  in  two 
counties,  Dubuque  and  Des  Moine.  The  boundary  line 
between  the  two,  ran  due  west  from  a  point  on  the  Missia- 
sippi  river,  a  little  south  of  Davenport.  In  1837  the  Wis- 
consin legislature  subdivided  Dubuque  into  a  number  of 
other  counties,  by  "  an  act  to  establish  the  boundary  lines 
of  the  counties  of  Dubuque,  Clayton,  Jackson,  Benton, 
Linn,  Clinton,  Johnson,  Scott,  Delaware,  Buchanan,  Cedar, 
Fayette  and  Keokuk,  and  to  provide  for  the  location  of  the 
seats  of  justice  in  said  counties,  and  for  other  purposes." 
Among  the  otjier  purposes,  this  act  provides  "that  the 
proper  authorities  of  the  several  counties  hereby  estab- 
lished, so  soon  as  the  said  counties  shall  become  organised, 
shall  liquidate  so  much  of  the  debt  now  due  and  unpaid, 
by  the  present  county  of  Dubuque,  as  may  be  their  legal 
and  equitable  proportion  of  the  same,  according  to  the 
assessment  value  of  the  taxable  property  which  shall  be 
made  therein." 

In  the  court  below,  the  attorney  for  Clayton  county  filed 
a  demurrer  to  the  petition  for  mandamus,  and  %lfio  a 
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motion  to  qnash  the  writ  and  dismiss  the  proceedings. 
Both  of  which  were  sustained  by  the  court. 

1.  Under  the  demurrer  it  was  contended  that  the  act  of 
1837  could  not  be  enforced  till  all  the  counties  named  in 
the  law  were  organized.  But  the  law  itself  speaks  of  those 
counties  as  ^hereby  establisTbed^^ — ^Laws  of  1837,  §  21 — 
and  then  refers  to  the  liability  that  should  "  so  soon  as  the 
said  counties  should  be  organized,"  be  attached  to  each, 
"in  accordance  to  the  assessment  value  of  the  taxable  prop- 
erty." In  order  to  arrive  at  the  pro  rata  indebtedness  of 
an  organized  county,  it  was  not  necessary  that  all  the  coun- 
ties named  in  the  act  should  be  organized  by  the  election 
of  officers,  &c.,  because  the  assessment  value  of  the  taxable 
property  of  all  the  new  counties  was  ascertainable,  whether 
they  were  all  so  organized  or  not  The  territorial  extent  and 
boundaries  of  each  new  county,  created  by  the  act,  were 
defined  by  law,  and  thus  a  distinct  locality  could  be  given 
to  each  item  of  taxable  property.  It  appears  that  this  duty 
had  been  performed  by  the  appropriate  oflicers,  and  the 
liability  of  each  county  ascertained,  and,  therefore,  as  each 
county  became  organized,  the  obligation  was  created  to 
liquidate  its  portion  of  the  general  indebtedness. 

The  demurrer  appears  to  have  been  sustained  because 
the  petition  does  not  aver  that  the  several  counties  men- 
tioned in  law  had  been  organized.  But  as  the  petition 
makes  the  averment  in  relation  to  Clayton  county,  and  as 
the  county  became  liable  on  such  organization,  we  think 
the  demurrer  should  have  been  overruled. 

Judgment  reversed. 

2>.  S.  Wilson  and  J.  Burt,  for  Dubuque  county. 

Smith  dk  McKinley^  for  Clayton. 
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M  Mrtificate  of  aeknowledgement  \s 
good,  if  not  in  the  language  of  the 
•tatnte,  proyided,  the  words  in 
the  oertlneate  substantially  comply 
with  the  objeet  and  meaning  of 
fhe  statute.    Tiffany  ▼.  Ohvert  887 

iS^DiKB,  8,9. 


ACTION. 

1  A  penon  owning  an  undiyided 
interest!  in  land  may  reeoyer  to  lAe 
extent  of  his  interest,  in  an  action 
of  right    JSfigheM  y.  Holliday^  80 

S.  In  ■«  action  of  right  against  aq 
ocenpyine  claimant^  he  will  not 
be  liable  for  any  damage^  if  it  ap- 
pear at  the  trial  that  the  defendant 
nad  nuide,  or  eyen  purchased  yalu* 
able  impfoyements  on  the  land. 
WfUffhi  y.  BUvetu,  68 

1  E  sold  to  F.  a  horse  which  had 
been  stolen  by  B.,  and  taken  from 
F.  by  the  owner ;  held  that  F.  could 
reooyer  in  assumpsit  the  price  paid 
lor  the  horse,  eyen  if  the  thieihad 
not  been  tried.  Bartum  y.  Faktrty, 
887 

4,  Flaintifliim%y  reooyer  on  indehi- 
ttdi^t  and  eonmion  counts  in  as- 
sumpsit for  work  Mtd  labor  per- 
formed nnder  a  special  contract, 
when  the  stipulations  of  the  con- 
tract irere  so  materially  departed 
from  under  defendant's  directioBs, 
that  it  could  not  be  sued  on  speci- 
ally.   Btewaft  y,  €raiff,  606 


6.  Where  the  pffopertjl' of  CKBatbmv 
taken  and  conyerted  by  &,  G<  may 
waiye  the  tort  and  sue  in  asmmp* 
sit.    (hodemmT.&n^der%         ft99 

6.  Where  the  gold  dust  of  d.  war 
sent  to  him  in  chaise  of  R.,  an^ 
where  it  was  subsequently  misMJ 
and  taken  by  force  from  R.  and  de* 
liyered  to  8.,  and  by  S.  c«>nyerted 
into  money;  held  that  G.  could? 
reeoyer  from  8.  in  aHumpsiti     Hk 

BMTAwrmoik 


ACfrrON  OF  RtGffid 
Bei  AonoH,  I,  ^  8. 


ABVIOEL 


i  party  not  leeally  liable  f<»r  theoMi^ 
sequences  of  merely  gratdtoos  ad- 
yice  giyen  by  him.    MtOmmUmdf 


r.  Oruap^ 


\^% 


AFFIDAVIT. 

Bee  Ktw  Tauu^  l^ 
JunoM^L 


AGENT. 

AGB£]fiMftKT. 
See  CoMTftAon 
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AMENDMENT. 
See  Plxadino. 

APPEAL. 

1.  Wh«n  an  appeal  from  a  justice  of 
the  peace  was  taken  sabseqnent  to 
the  day  of  judgment^  notice  of 
aach  an  appeal  should  be  seryed 
upon  appellee  at  least  ten  days  be- 
fore the  trial  term  in  the  district 
eourtk  unless  appellee  waiyes  notice 
by  appearance.  McCormick  y. 
BUhojh  99 

%  If  the  appellant  neglects  to  file  his 
recognizance,  in  the  district  court, 
within  the  time  granted,  it  is  not 
error  in  the  court  to  dismiss  the 
appeal     Crow  y,  French^  124 

t.  Where  an  appeal  bond  is  not  in 
form  or  substance  a  recognizance 
such  as  is  required  by  statute  for 
appeals  from  justices  of  the  peace, 
it  18  error  to  render  judgemnt 
against  the  sureties  in  the  summary 
method  directed  against  sureties  in 
a  recognizance.  Rey.  Stat.  886,  § 
16.     Wilson  y.  Knight,  126 

4.  Parties  may  by  agreement  submit 
a  matter  in  dispute  to  the  decision 
of  a  justice  of  tne  peace  and,  waiye 
the  right  of  appeal.  Zi/on  y.  San- 
ders, 382 

6.  Where  tde  eyidence  is  not  brought 
up  on  appeal  in  equity,  the  finding 
ot  the  court  below  upon  the  facts 
in  the  case  will  be  regarded  as  con- 
clusiye.    Hamilton  y.  Walters,  &66 

APPEARANCE. 

1.  The  judgment  entrjr  stated  that 
"the  parties,  by  their  attorneys, 
submitted  the  cause  to  the  court," 
held  that  this  was  not  sufficient  to 
show  the  appearance  of  one  of  two 
defendants  on  whom  noseryice  was 
had.    Kite  y.  BonaJUld,  199 

8.  Where  a  party  appears  in  a  case, 
it  is  an  appearance  to  the  notice 
as  well  as  to  the  writ  of  attach- 
ment.    Wincheiter  y.  Cox,        676 


Bee  Appbal,  1. 

PBOKDeOBT  NOXlik  i. 

APPRAISEMENT. 

Bee  Judicial  Salbi  4^  fi»  6. 


ASSAULT,  Aa 

1.  An  assault  with  intent  to  eommii 
bodily  injury,  not  justifiable  by 
"  considerable  proyocation,"  if  the 
circumstances  show  "an  aband- 
oned and  malignant  heart  Win- 
field  y.  State,  889 

2.  An  assault  not  justified  by  a  mere 
suspicion  or  fear  of  an  eneroafa- 
ment    McAuUy  y.  Btaie,  436 

3.  A  party  has  no  righ/  to  use  foroe^ 
unless  really  necessary  to  proteet 
his  possession  or  property.  ith 


ASSIGNMENT. 
iSe^ToBTS,  1. 

SBTrLKMKMT,  2. 

Pbomissobt  Notbs»  Zi 


ATTACHMENT. 

1 .  In  attachment  proceeding,  a  de-' 
livery  bond,  executed  to  t£e  satis- 
faction of  the  sherifij  remoyea  the 
lien  from  the  property  attached, 
and  leaves  it  under  tne  debtor'a 
control,  subject  to  his  debts,  or  to 
another  attachment  leyy  ;  and  the' 
fact  of  its  being  subsequently  at- 
tached will  not  satisfy  the  condit- 
ions of  the  deliyery  bond.  Jones^ 
y.  Feasley,  53 

2.  The  condition  of  the  deliyery  bond 
can  only  be  avoided  when  the  prop- 
erty to  be  delivered  has  been  lost 
or  destroyed  by  unayoidable  acci« 
dent  or  without  negligence.         t&. 

3.  Evidence  that  an  attachment  debt- 
or, while  residing  in  another  states 
and  over  ten  ^ears  before  waa  em- 
barrassed, litigious,  and  had  put 
his  property  out  of  hla  hands  is  not 
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admisaible  or  relevaat  to  prove  that 
*  he  M  about  in  some  manner  to  dis- 
pose of  or  remore  his  property  with 
intent  to  defraud  his  creditors." 
2J8wi$  y.  Kennedy,  57 

4.  The  proceeding  by  attachment  is 
alone  authorized  by  statutory  pro- 
visions, and  can  only  be  maintained 
by  a  substantial  compliance  with 
the  lequirements  of  the  statute  ; 
hence  an  attachment  proceeding 
is  not  valid  unless  the  requisite  af- 
fidavit and  bond  are  filed.  Ikiea  v. 
Pitkin,  77 

5.  An  act "  to  prevent  and  punish  the 
owner  and  masters  of  steamboats," 
Ac,  Laws  of  1845,  p.  43,  does  not 
per  tee  authorize  attachment  pro- 
ceedings. If  any  attach  men  t  is  is- 
sued as  proposed  by  the  sixth  sec- 
tion of  that  act,  it  must  still  con- 
form to  the  general  attachment  law. 

ib. 

6.  A  trial  of  the  right  of  property 
under  attachment,  is  no  bar  to  an 
Mtion  of  replevin,  for  the  same 
property,    Merrill  v.  Miller,      104 

7.  An  order  of  the  district  court,  dis- 
solying  a  writ  of  attachment,  va- 
cates the  attachment  lien.  Such 
lien  ia  also  vacated  by  a  judgment 
against  the  plaintiff  on  demurrer,  if 
rendered  absolute  by  his  failure  to 
amend,  or  to  except  to  the  ruling 
of  the  court,  on  points  of  error  for 
the  supreme  court.    Harrow  v.  Li/on 

157 

8.  Where  a  judgment  appears  of  rec- 
ord to  be  final  against  the  attach- 
ing plaintiff,  the  attachment  lien 
not  revived  as  against  third  parties, 
if  the  judgment  is  subsequentlv 
reversed.  w. 

9.  Any  defect  in  an  attachment  affi- 
davit or  bond  can  only  affect  the 
attachment  jroceeding,  and  not  the 
•uit^  or  action  upon  which  the  at- 
tachment issued.  Elliott  v.  Mitch- 
dl,  237 

10.  The  return  of  the  officer  upon  the 
writ^  must  constitute  the  founda- 
tion of  all  subsequent  proceedings 
against  the  property,  under  attach- 
ment. Greene,  J.  contra.  Tiffany 
V.  Olover,  387 


11.  The  attachment  proceeding  being 
in  derogation  of  common  law,  by 
virtue  of  a  special  statute,  summary 
and  extraordinary,  the  district 
court  is  therefore  quo  ad  hoe  a  court 
of  limited  jurisdiction.  GaxBif  e,.  J. 
contra.  ib. 

12.  Where  the  sheriff  did  not  return 
in  express  words  that  the  "  proper- 
ty attached  was  the  property  or  the 
debtor,"  but  merely  returned  as 
follows  :  January  2d,  1849,  levied 
the  within  writ  by  attaching "  the 
land  described,  and  the  report  of 
appraisers  ;  held  that  the  levy  was 
void,  and  gave  no  jurisdiction  to 
the  court  over  the  property  at- 
taclicd ;  held  also,  that  such  levy 
could  not  be  favored  by  legal  in- 
tendment, and  could  be  declared 
void  in  a  collateral  proceeding. 
Greexe,  J.,  contra,  tX. 

13.  Where  an  afiidavit  is  made  for  a 
writ  of  attachment  against  only  one 
of  two  joint  debtors,  and  does  not 
show  that  the  other  is  solvent  or  a 
nonresident,  the  attachment  against 
the  one  should  be  quashed.  C7ot«r- 
ier  V.  Clcghorn.  523 

14  Where  an  affidavit  is  filed  for  an 
attachment  against  joint  obligors,- 
it  should  show  that  they  all  come 
within  the  provision  of  the  statute, 
or  the  writ  should  not  be  issued.  f6. 

15.  An  attachment  should  only  be  is- 
sued when  it  seems  necessary  to  se** 
cure  the  debt.  ib, 

16.  A  petition  for  attachment,  under 
the  Code,  should  aver  one  of  the 
following  facts :  That  as  plaintiff 
verily  believes  the  defendant  is  a 
foreign  corporation,  or  is  acting  as 
such  ;  or  is  in  some  manner  about 
to  dispose  of  his  property  with 
intent  to  defraud  his  creditors  ; 
or  is  in  some  manner  about  to 
remove  his  property  out  of  the 
state,  without  leaving  sufiicient  re- 
maining for  the  payment  of  his 
debts,  with  intent  to  defraud  his 
creditors ;  or  has  disposed  of  bis 
property  in  whole  or  in  part.,  with 
intent  to  defraud  his  creditors  ;  or 
has  absconded  so  that  the  ordinary 
process  cannot  be  served  upon  him. 
Lockard  v.  Eaton.  543 

See  Attaohhsnt  Bond. 
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IKTDEX. 


AfTTACHMENT  BOND. 

!•  An  appeal  from  a  jastiee  of  the 
peace  to  the  district  courts  in  an 
attachment  suit  will  not  release  the 
plidntiff  from  liability  on  his  at- 
tachment bond ;  as  the  appeal  bond 
ia  not  substituted  for  toe  attach- 
ment bond.  MeOall  v.  Bradley, 
201 

%  An  attachment  bond  should  be 
made  for  the  benefit  of  the  party 
aeainst  whom  the  writ  is  issued. 
Ccuirrier  y.  Cleghom,  628 


ATTORNEYa 

f.  Where  an  attorney  confesses  judg* 
ment  against  a  party,  withcnt  au- 
thority, the  party  injured  is  entit- 
led to  relief  in  eq uitj  on  the  ground 
of  fraud.    Pov/eil  y.  Spaulding, 

441 

%  An  accusation  against  an  attorney 
should  80  specify  the  words  al- 
leged to  be  insulting,  and  so  de- 
scribe the  acts  alleged  to  be  disre- 
spectful, that  the  accused  may 
know  what  words  or  acts  he  is  cal- 
led upon  to  defend.   Perry  y.  State, 

8.  An  attorney  may  be  rejected  from 
the  bar  for  making  a  false  oath  or 
a  false  professional  statement    ib. 

4b  Where  the  eyidence  against  an 
attorney  tends  to  establish  only 
two  or  three  of  the  charges  against 
him,  and  leayes  the  other  charges 
without  any  proof,  a  judgment  goes 
too  far  which  finds  him  "  guilty  of 
the  charges  in  said  accusation,    ib 

$,  The  finding  or  judgment^  should 
specify  the  particular  charge  or 
enargee  upon  which  an  attorney's 
guilt  is  pronounced.  ib. 


Bee  DntTBicT  Judge. 

HUSBAWD  AND  WiFE. 

MoaT»Aon. 
SoBooL  Fund. 


BANKRUPTCT. 

1.  In  th%  absence  of  fraud  a  decree 
in  bankruptcy,  under  the  U.  S  law 
of  1841,  is  a  conclusiye  dischaige 
of  all  debts  proyable  under  the  law. 
Magoon  y.  Worjield.  298 

2.  The  failure  of  the  bankrupt  to  in- 
clude the  name  of  a  creditor  in  his 
schedule,  or  to  notify  him  of  the 
proceedings,  in  the  absence  of  cir- 
cumstances eyincing  the  intention 
to  deceiye,  will  not  justify  the  in- 
ference of  fraud.  ih, 

8.  The  record  and  decree,  without 
the  certificate,  may  be  reeeiyedaa 
eyidence  of  a  discharge  in  bank- 
ruptcy, ib, 

4.  In  a  proceeding  on  eeire  /oeiot 
to  reyiye  a  judgment^  defendant 
recoyered  juagment  on  a  plea  of 
bankruptcy,  nearly  three  years  af- 
ter the  case  was  brought  to  supreme 
court,  without  the  plea  or  certif- 
icate of  bankruptcy ;  held  that  as 
the  judgment  entry  shows  that 
there  was  such  a  plea  filed,  it  will 
be  presumed  that  the  plea  was  reg- 
ularly filed  with  the  certificate^  and 
that  the  proceeding  below  was  cor- 
rect   BudymafiY,  Viele,  297 


BELLEVUEL 
See  LiOKNBS  Law, 


BILL  OF  DISCX)VERT. 

A  bill  of  discoyery  is  subject  to  equi- 
ty jurisdiction  only,  and  cannot 
come  up  for  correction  of  error  at 
law.    MeDaniel  y.  Plttmbe,      881 


BILL  OF  EXCEPTIONS. 
See  Court,  4 

BILL  OP  LADING. 
See  EyiDxzrcn^  6. 

BOAIB  AND  TESSELa 

1.  The  act  to  proyide  for  the  oollee- 
tion  of  demands  against  boats  aad 
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Teasela,  only  aatliorizes  suits  com- 
tnenoed  within  one  year  after  the 
cause  of  action  accrued.  This  lim- 
itation is  abSolate  and  jurisdiction- 
al, and  need  not  be  pleaded.  New- 
xomi  y.  8,  B,  Clermont,  296 

2.  The  steamboat  act  is  in  derogation 
of  the  common  law,  and  should  be 
strictly  construed;  but  still,  in  a 
manner  to  give  full  effect  to  t^e 
remedy  intended.  ib. 


BONDS. 
ee  Rbcookizanob, 

CERTIFICATE  OF  DEPOSIT. 

A  bank  certificate  of  deposit^  is  not 
money  or  its  equivalent,  and  not 
available  to  rede«m  .laud  sold  on 
execution.  Greene,  J.  contra. 
Dougherty  v.  Hughes,  92 

CERTIORARI. 

Where  the  ffronnds  of  error,  alleged 
in  an  affidavit  for  a  certiorari,  are 
palpably  insufficient^  and  show  no 
error  before  the  justice,  the  writ 
of  eeritorari  may  be  disnussed.  on 
motion,  in  the  district  court.  Elliot 
V.  MitcheU,  237 

CHAMPERTY. 

L  The  doctrine  of  champerty  and 
maintenance  not  appMcable  to  this 
Stote.     WHght  v.  Meek,,   472 


COERCION. 

1.  The  decision  of  a  self-constituted 
tribunal  not  valid,  and  should  not 
be  respected  by  judicial  tribunals, 
where  coercion  has  been  used^ 
609 


Ooodenow  v.  Snyder, 


CHANGE  OF  VENTTR 

•  Notice  for  a  change  of  venue  was 
given  on  the  second  day  of  the  se- 
cond term  after  suit»  without  stat- 
ing in  the  notice  or  petition  any 
reason  for  the  delay;  held  that  this 


did  not  amount  to  leasonable  no- 
tice as  required  by  statote.  Wright 
V.  StevcM,  6S 

.  Where  by  agreement^  the  defend- 
ant was  permitted  to  take  a  change 
of  venue,  in  time  for  trial  at  the 
next  tei*m,  but  neglected  to  do  so ; 
held  that  it  was  not  error  to  refuse 
his  motion  for  a  change  of  venue 
at  a  subsequent  term.  Files  ▼. 
Charles,  XQ9 


CLERK. 
See  Daxaqi^  rl. 


COGNOVIT. 
See  Judgment,  Z. 

COMPROMISE. 

1.  A  compromise  must  have  been 
fairly  and  reasonably  made  in  or* 
der  to  be  enforced.  Iforris  v. 
Slaughter,  l\% 

2.  In  a  compromise  by  which  the 
creditor  agrees  to  ttfke  in  eatUfao- 
tion,  less  than  the  amount  his  due^ 
if  the  debtor  fails  to  comply  with 
the  terms  of  the  compromise^  the 
creditor  is  entitled  to  the  full 
amount  of  his  claim.  MeOlnug  ▼. 
Lyster,  1%% 

See  CONTRAOT. 


CONSIDERATION. 

1.  In  a  settlement  between  an  ad* 
ministrator  and  a  creditor  of  the 
estate,  the  adminiotrator  geve  his 
individual  note  in  satisfaction,  due 
in  nine  months;  held  that  the  con- 
sideration was  sufficient  to  justify 
a  recovery  against  the  maker;  held 
also,  that  the  transaction  was  an 
admission  of  assets  in  the  hands  of 
the  administrator.  Thompstm  y. 
Maugh,  842 
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2.  The  act  of  giving  a  note  is  prima 
facie   evidenco    of    consideration. 

ib. 

See  GoNTEACT,  1. 

EVIDKNCK,  4. 

Land  Claims,  S. 


CONSTRUCTION. 
See  Statutb. 

CONTRACT. 

1.  A  written  contract  made  between 
parties  to  a  suit  to  eompromise  and 
settle,  is  valid,  even  if  made  with- 
out any  other  conaideration.  Tay- 
lor V.  Galland,  17 

2.  A  special  contract  for  work  must 
prevail  unless  the  departure  from 
it  has  been  so  great  and  general  as 
to  render  it  impossible  to  connect 
the  contract  with  the  work,  or  to 
determine  to  what  part  of  the  work 
the  contract  can  apply,  Hummer 
T.  Lochwoodf  ^0 

8.  Such  a  contract  should  regulate 
the  estimates  of  measure  and  value. 

t6. 

4.  A  mere  promise  to  take  part  of  a 
debt  for  the  wliole,  is  witnout  con- 
sideration and  void.  Norris  v. 
Slaughter,  116 

5.  A  contract,  merely  executory,  and 
without  consideration,  cannot  be 
enforced ;  not  even  as  a  compro- 
mise for  the  settlement  of  a  family 
difficulty.  »*• 

6.  If  by  direction  of  defendants  the 
'  plaintiffe  were  prevented  from  per- 
forming a  contract  of  work,  they 
could  recover  fer  the  work  done  in 
proportion  to  the  stipulated  price 
of  the  whole  job.  Mc  Causland  v. 
Oretap,  ^^^ 

7.  Where  a  mill  was  to  be  built,  like 


a  certain  mill  described  in  the  con* 
tracts  it  was  held  that  if  the  defend- 
ants directed  or  assented  to  a  de- 
parture from  the  lAMlel  mill,  ther 
would  not  be  entitled  to  a  set  oflT 
against  plaintiff's  demand,  for  such 
departure.  ib, 

8.  If,  in  the  plan  of  a  mill,  the  de- 
fendants directed  or  assented  to 
alterations,  which  delayed  the  con>- 
pletion  beyond  the  stipulated  time, 
the  defendants  would  not  be  enti- 
tled to  damages  for  suoh  delay. 

9.  Where  services  performed  were  Um 
be  paid  for  in  land,  the  party  may 
recover,  though  the  contract  was 
not  in  writing.    Benson  v.  Urton, 

228 

10.  In  default  of  payment  in  land  for 
services  rendered,  the  party  may 
recovej  the  value  of  what  he  was 
to  receive.  ib- 

11.  A  contract  in  relation  to  land 
claims,  which  stipulated  a  penalty 
of  fifty  dollars,  to  be  paid  as  dam- 
ages bv  the  party  failing  to  perform 
should  be  enforced  at  law  and  not 
in  equity.      Rynear  v.  ATW/tn,  810 

12.  A  party  must  restore  what  he  has 
received  on  a  contract  before  it  can 
be  rescinded  in  equity.  ib. 

13.  If  a  signature  is  applicable  to  the 
substance  of  the  written  agree- 
ment and  is  put  there  bj  the  party, 
or  by  his  authority,  it  is  good 
whether  at  the  top,  in  the  middle 
or  at  the  bottom  of  the  instrument. 
Wise  V.  Ray,  480 

14.  Where  an  instrument  is  written 
,    by  R.  and  subscribed  by  W.,  and 

stipulates  that  W.  has  sold  and 
agrees  to  deliver  pork  to  R.  at  the 
place  and  price  mentioned,  tiie 
undertaking  is  mutual.  ib, 

15.  Where  a  special  contract  for 
work  stipulated  that  payment  could 
be  made  half  in  cash  and  half  in 

I     goods,  and  when  payment  wa«  re- 
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fased  by  defendant  after  he  accep- 
ted the  work,  held  that  plaintiifs 
might  sae  as  on  a  money  contract. 
Stewart  ▼.  Craig,  505 

10.  Where  a  party,  In  selling  land 
for  a  tavern  stand,  stipulated  that 
he  would  discontinue  his  tavern 
within  half  a  mile  of  the  land  sold, 
as  an  inducement  to  the  purchaser, 
upon  which  he  bought  the  land 
and  erected  tavern  buildings ;  held 
that  SQch  a  contract  is  valid,  and 
not  an  illegal  restraint  upon  trade. 
Ifiichew  V.  Hamilton,  596 

See  EviDBNOK  1,  10,  12. 

PaOMISSOBT  NOTB,  8. 
SpXOIFIO  PxBFOaiCANOE,  3,  4. 


COSTS. 

"Where  the  law  provides  that  the  costs 
of  partition  shall  be  paid  in  the 
first  instance  by  the  petitioners, 
but  eventually  by  all  the  parties  in 
interest,  it  is  not  necessary  that  the 
final  judgment  for  cost  against  all 
the  parties  should  show  that  they 
were  first  paid  by  the  petitioners. 
Sprott  Y.  JReid,  489 

See  EnROBd,  2. 

Judicial  Sales,  4. 
Jddombnt,  4. 


COUNTY. 

1.  By  act  of  1848,  the  district  court 
of  Lee  county,  was  authorized  to 
hold  terms  at  Keokuk,  provided 
the  city  furnish  the  necessary 
rooms  free  of  charge;  held  that 
the  county  is  not  liable  for  the 
rent  of  such  rooms.  Lee  Co.  v. 
Deming,  101 

2,  Under  the  act  to  establish  the 
boundary  lines  of  Dubuque,  Clay- 
ton and  other  oounties,  each  coun- 
ty named,  as  it  became  orgauized, 
was  liable  to  liquidate  and  pay  its 
portion  of  the  indebtedness  of  the 
original  county  of  Dubuque  ;  con- 


sequently a  petition  for  mandamus 
against  one  of  the  organized  coub* 
ties  need  not  aver  that  all  the  ether 
counties  are  organized.  Dubuqne 
V.  Clayton  Co.,  604 

See  Lbb  Codhtt. 


COURTS. 

1.  The  Legislative  act  of  January  19. 
1839,  confers  jurisdiction  upon  the 
district  court  over  the  property 
and  person  of  insane  persons,  and 
similar  powers  are  conferred  upon 
the  probate  courts,  by  the  act  of 
January  14,  1841 ;  held  that  the 
jurisdiction  of  these  courts  is  ren- 
dered concurrent  Hummer  y. 
Hummer,  48 

2.  Objections  not  raised  in  the  dis- 
trict court,  will  not  be  favored  in 
the  supreme  courts.  Packer  y. 
Cockayne,  111 

8.  The  supreme  court  cannot  enter- 
tain original  jurisdiction.  Perkintt 
v.  Tesierment,  207 

4.  The  supreme  court  will  not  dis- 
turb matters  of  fact  decided  by  the 
court  below,  when  the  bill  of  ex- 
ceptions does  not  purport  to  giYe 
all  the  evidence.  Napier  \  Wiee- 
man,  246 

5.  The  supreme  court  has  no  original 
jurisdiction  either  at  law  or  in 
equity.  It  can  only  review  and 
correct  those  proceedings  which 
have  been  passed  upon  by  the  court 
below.    Powell  y.  SpatUding,  417 

6.  Evidence  of  proceedings  below, 
dehort  the  record,  not  admiflsible 
in  the  supreme  court  ib. 

See  Attaohmsnt,  11,  1% 

COKROION, 

DiEPoenTONs,  1, 
District  Judqb, 
Instruotions, 

JURISDIOnOK, 

Lkb  County. 
Vabianos. 
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COTENANT. 

1.  In  an  action  of  oovenant  on  breach 
of  warrantj  in  a  deed,  the  meaaare 
of  damages  is  the  consideration 
monej  paid,  and  interest  8waf- 
fotd  V.   Whipple,  261 

2.  If,  in  an  aetion  of  covenantk  issne 
is  joined  on  defendant's  plea  that 
he  had  title  at  the  execution  of  the 
deed,  the  onus  devolves  on  him  to 
ahow  the  fact.  ib. 

See  Spioino  Peepormanoe. 


DAMAGES. 


The  olerk  may  assess  damages  under 
such  computation  as  the  court  may 
direct,  in  a  case  were  the  facts  were 
submitted  to  the  court.  Jii/e  v. 
Inghramt  126. 

See  Action,  8, 

CONTBAOT,  8. 


DEBT. 
See  ToRT8»  2. 

DEFAULT. 

Where  a  decree  by  default  charges  an 
indebtedness  upon  land  in  which 
a  co-defendant  not  defaulted  is  in- 
terested, such  co-Jefcndant  may 
show  that  the  decree  was  nnau- 
thorized.    Broghill  v.  Leah,      857 

DELIVERY  BOND. 
See  Araosmknt,  1,  2. 


DEED. 

1.  Where  a  deed  purports  to  have 
been  made  by  virtue  of  a  power  of 
attorney,  it  is  incumbent  on  the 
party  offering  it  in  evidence,  to 


produce  the  authority  upon  wUdi 
the  deed  was  ezeauted.  Hu^kee 
V.  Solliday,  80 

2.  Record  evidence  and  even  pamle 
proof  are  admissible  to  show  that 
a  deed,  absolute  on  its  face  should 
have  no  greater  effect  than  a  mort- 
gage,   ffall  V.  SavUl,  87 

8.  The  form  of  the  deed  abeolnte 
should  yield  to  the  snbetanee  d 
the  contract,  as  bet  sreen  the  par- 
tiesy  and  all  others  who  had  actual 
notice  of  it  and  who  have  not  been 
misied  by  the  form.  ib. 

4.  If  the  grantor  conveys  to  the  gran- 
tee the  same  lands  that  were  con- 
veyed to  grantor  by  a  deed  clearly 
designated  and  of  record,  in  which 
the  laud  is  fully  described,  the  de- 
scription is  made  good  by  such  re- 
ference.    NighHngaU  v.    Walker, 

9« 

5.  Where  a  party  sought  to  have  a 
deed  set  aside  on  ground  of  fraud 
in  a  failure  of  payment  ae  agreed,  it 
was  held  that  the  deed  could  not 
be  contradicted  in  that  particular 
unless  by  competent  proof  of  fraud 
in  the  consideration.  RyneatY, 
NeUin,  810 

6.  Where  there  is  ambiguity  on  the 
face  of  the  deed,  the  eonstruetioa 
should  be  most  favorable  to  gran- 
tee.   JfarehallY.MBZean^        86S 

7.  M.  executed  a  deed  of  land  to  five 
persons  and  their  auoceesors,  as 
trustees,  to  be  appointed,  regulated 
and  governed,  in  the  manner  etipu- 
lated  in  the  deed,  in  trust  for  a 
Congregational  Church,  to  be  sub- 
sequently oi^ganized  in  the  town  of 
Keokuk,  under  certain  re^^ulations 
and  ctintingencies;  some  time  after 
M.  died,  and  his  heirs  eonveyed  the 
same  land  to  &  T.  M. ;  heldihatai 
the  object  of  Uie  trust  was  not  in 
eete,  and  as  the  regulations  and 
contingencies  had  not  been  observ- 
ed, the  deed  first  made  could  not 
be  sustained;  held  also,  that  tl.e 
deed  from  the  hein  divested  tSi 
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oontingent  interest  under  the  first 
deed,  and  vested  the  title  in  8.  T. 
M.     Marshall  y.  Chittenden,     882 

8.  A  deed  ezeented  in  another  state 
is  good  under  the  statutes  of  1840 
and  1841,  whether  acknowledged 
according  to  the  laws  of  that  state 
or  according  to  the  statute  of  1840. 
Smithy.  Walsh,  498 

9.  Proof  of  the  execution  of  a  deed 
which  has  been  duly  acknowledg- 
ed is  not  necessary,  unless  denied 
under  oath.  ib, 

10.  Where  the  descriptive  words  in 
a  deed  are  free  from  ambiguity, 
and  clearly  designate  the  land 
granted,  and  are  followed  by  an 
alternative  and  disjunctive  clause, 
designating  no  particular  land, 
such  alternative  clause  may  be  re- 
f^arded  as  surplusage,  and  will  not 
impair  the  deed.  Wright  v.  Coch- 
rane, 507 

See  ACKMOWLBBOBMXNT. 


DESCRIPTION. 
See  JuDiaAS  Salb^  2; 


DEED  OF  TRUST. 

Where  a^  deed  of  trust  pi*ovides 
that  thirty  days  notice  shall  be 
given  in  some  newspaper,  prior  to 
sale,  the  publication  should  be  con- 
tinued weekly  until  the  thirty  days 
have  expired,  between  the  first  and 
last  publication.  Armstrong  v. 
Scott,  488 


DEMAND. 

Por  labor  or  property  payable  at  a 
particular  time  and  place,  a  de- 
mand not  necessary.  Packer  v. 
Cockayne,  \\\ 

See  Patvsnt,  1. 


DEPOSITIONS. 

Depositions  taken  after  trial  in  the 
district  court,  will  [not  be  enter- 
tained in  the  supreme  court  Per- 
kins V.  Testerment,  207 


DESCRIPTION. 

1.  A  particular  description  in  a  deed 
ought  not  to  limit  tne  grant  made 
certain  under  a  general  description, 
unless  it  can  be  clearly  ascertained 
from  all  the  words  used  that  it  was 
the  intention  of  the  parties  to  re- 
strict the  grant  by  ^tbe  particular 
description.    Marshall  v.  McLean, 

868 

2.  A  judgment  of  partition  is  matter 
of  public  record,  and  where  a  re- 
corded deed  refers  to  such  judg- 
ment and  conveys  all  the  land  de- 
signated under  a  ceilain  described 
share  in  said  partition,  it  amounts 
to  full  notice  of  all  the  land  or  lots 
comprised  in  such  described  share, 
even  of  such  as  mi^ht  be  omitted  in 
a  particular  description  given  in 
the  deed.  t^. 

See  Dkkd,  4 


DISTRICT  JUDGE. 

A  district  judge  cannot  delegate  his 
oflicial  authority  to  another,  nor 
adopt  the  acts  of  an  attorney  upon 
the  bench,  as  the  judicial  acts  of 
the  court ;  nor  can  such  authority 
be  conferred  by  agreement  of  the 
pax'ties  to  a  suit.  Michales  v.  Hine, 
740 


DRAM  SHOP. 

Where  a  house  is  indicted  it^should 
be  so  described  as  to  leave'no  rea- 
sonable doubt  of  its  locality, 


See  lNDICTME2fT^  8. 
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DOWER. 

1,  A  crop  of  wheat  growing  upon 
kind  at  the  time  it  was  set  off  and 
confirmed  to  the  widow  as  dower, 
will  pass  with  the  land  and  be  con- 
sidered a  part  of  her  dower  estate, 
unless  ezpressl J  reserved.  L,  Ral- 
9Um  y.  RalHon^  588 

%  Where  the  wife's  dower  has  been 
set  apart  to  her,  agreeable  to  the 
Ck>de,  §§  1294,  1296,  and  where 
her  intestate  hosband  left  no  insue, 
she  is  entitled  to  one-fourth  of  the 
remaining  two-thirds,  equal  to  one- 
half  of  the  entire  estate  aft^r  pay- 
ing the  liabilities.  M,  Ralston  y. 
Maltton,  685, 


DUBUQUE  COUNTY. 
See  County,  2. 

EMBEZZLEMENT. 
See  Labobnct,  1,  2. 

EQUITY. 

IL  In  equity,  time  not  usually  regard- 
ed as  essential,  where  circumstan- 
ces of  a  reasonable  nature,  prevent 
perfomance  within  the  time  stipu- 
lated.    Garretson  V.  Vanloon,  12S 

2.  Time  may  be  made  material  by  ex- 
press agreement,  or  by  the  nature 
of  the  contract  if  go  intended  by 
the  parlies.  ib, 

S.  In  equity,  as  at  law,  the  intentions 
of  parties  should  prevail  in  such 
cases,  and  when  the  time  of  per- 
formance appears  to  be  a  distinct 
or  essential  feature  in  the  contract, 
it  should  be  enforced.  ib. 

41  T.  filed  his  bill  against  the  heirs  of 
P.  for  land  which  was  entered  in 
the  name  of  P.  about  two  years  be- 


fore his  death,  but  there  was  no 
evidence  that  T.  furnished  the  pur- 
chase money,  no  written  messo- 
randum  of  the  trust,  no  effort  made 
by  T.,  during  the  life  of  P.,  to  ob- 
tain a  deed,  no  objection  made  te 
P.*s  con  veiling  much  of  the  besfr 
timber  to  his  own  use,  nor  to  kir 
occupation  and  exclusive  control 
of  the  premises;  but  there  was- 
doubtful  evidence  thatP.  declared, 
some  time  before  his  death,  that 
the  land  was  to  be  divided  between 
him  and  T. ;  held  that  the  circum- 
stanees  do  not  create  a  trust,  nor 
show  equity  in  T.  Tetterment  v. 
Perkins,  209 

5.  Where  a  bill  shows  equity  on  its 
face,  and  is  only  defective  in  part, 
a  general  demurrer  to  the  entire 
bill  should  be  overmledL  Bar- 
ringtony.  Cyhbage^  S07 

6.  When  a  bill  discloses  a  remedy  for' 
complainant  under  the  statutory 
action  of  right,  or  of  ejeotmeni 
and  fails  to  show  that  the  title 
could  not  be  settled  at  law  so  as  to- 
prevent  a  multiplicity  of  suts,  it 
may  be  dismissea.  t6. 

7.  The  door  of  equity  ie  op«n  only  to 
such  as  have  been  or  may  be  in- 
jured, and  the  injury  sustained  or 
<ipprehended  should  be  clearly  set 
forth  in  the  petition-  Piffg9U  v.- 
Addichs,  425 

8.  Where  a  party  has  a  plain  and 
adequate  remedy  at  law,  he  cannot 
resort  to  chancery.  t& 

9.  Where  there  is  unity  of  interest 
as  to  the  object  to  be  attained  hf 
a  bill  in  equity,  the  parties  seeking 
redress  may  join  in  the  same  com- 
plaint   Powell  V.  Spaulding,  448 

10.  Where  the  land  of  an  intestate  is 
in  charge  of  an  administrator,  he* 
may  be  made  a  joint  party  to  a 
bill  in  chancery  in  relation  to  thai 
land,  the  same  as  the  real  party  in 
interest  ib* 

11.  A  bill  is  not  multifarious  where 
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all  the  parties  are  interested  in  the 
samedaim  of  rights  and  where 
the  relief  sought  is  of  the  same 
general  character.  ib. 

12.  Where  the  exhibits  referred  to  in 
a  bill  are  matters  of  public  record, 
they  need  not  be  filed  in  court  ib. 

18.  A  bill  has  equity,  which  seeks  to 
set  aside  a  judgment  of  partition 
on  the  ground  of  fraud,  and  alleges 
the  fraud  generally ;  and  also  spe- 
cially charges  the  /acts  and  circum- 
stances of  fraud,  under  which  the 
complainants  were  wronged  by  the 
confederation  of  the  parties,  their 
agents  and  attorneys,  and  where 
those  facte  and  circumstances  show 
not  only  actual,  but  constructive 
fraud.  ib, 

14.  If  any  of  the  charges  of  fraud  in 
a  bill  would  be  good  at  law,  and 
such  as  would  justify  relief  or  dis- 
covery, a  demurrer  to  the  whole 
bill  cannot  be  sustained.  i'6. 

16.  Where  a  bill  charges  that  cun- 
ning, deception,  falsehood  and  arti> 
fiee  were  used  to  circumvent^  cheat 
and  defraud  complainants  of  their 
rights,  in  a  judgment  of  partition, 
and  charges  that  defendants  prac- 
ticed fraud  and  imposition  upon 
the  court  to  procure  such  judgment, 
and  where  the  oharees  indicate 
actual  fraud  in  the  judgment,  a  de- 
murrer to  the  bill  should  not  be 
sustained.  t6. 

16.  Where  a  bill  was  filed  to  set  aside 
a  judgment  in  partition  for  Iraud, 
and  pendente  hte,  the  complainant 
transferred  his  interest  to  bis  chil- 
dren, held  that  such  transfer  could 
not  be  pleaded  in  bar  to  the  pro- 
ceeding.    Wright  y.  Ifeek,        472 

11,  A  plea  in  bar  not  allowed  in 
chancery,  if  it  depends  u{K>n  facts 
which  have  transpired  since  the 
filing  of  the  bill.  Gbbni^  J.,  eon- 
tra.  ib. 

18.  Where  the  complainant  transferr- 
ed his  equity  subsequent  to  the  fil- 


ing of  the  bill,  the  purchasers  may 
become  complainants  by  supple- 
mental bllL  ib, 

19.  H.  entered  in  his  own  name 
eightj  acres  of  land  in  trust  for 
W,  and  W.  paid  him  the  price 
agreed  upon  anJ  took  from  U.  an 
obligation  to  make  a  deed  as  soon 
as  the  patent  should  issue.  H. 
subsequently  assigned  his  duplicate 
to  B.,  without  consideration,  and 
with  notice  that  he  had  given  a  title 
bond  to  W.,  and  B.  soon  after  ob- 
tained a  patent;  held  thatB.  might, 
in  equity,  be  required  to  convey  the 
land  to  W.  Hamilton  y.  Walters, 
666 

See  Contract,  11,  12. 


ERROR. 

1.  A  judgment  will  not  be  reversed 
for  a  proceeding  that  cannot  pre- 
j udice  the  plaintiff  in  error.  JUam- 
mitt  V.  Coffin,  206 

2.  A  failure  to  render  judgment  of 
cost  against  either  party,  is  not 
ground  for  error.    jRoss  v.  Hayne^ 

211 

8.  Error  in  the  court  below  will  not 
be  presumed ;  it  must  be  affirma- 
tively shown.    Budyman  v.  Viele, 
297 

4.  It  is  error  to  render  judgment  for 

a  greater  amount  than  is  claimed 

by  the  petition.    8iilei  v.  Brovm, 

689 

See  Certio&ari, 
Courts,  2, 
Plsadino,  4, 
Praotici^  8. 


ESTATE 

See  FoRnoNERfl,  1, 
Plkadino,  4. 
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EVIDENCE, 

1.  Wbert  a  written  contraet  appears 
on  ita  face  to  be  complete,  it  can- 
not be  modified,  yaried  or  contra- 
dicted by  parole  proof;  but  if  the 
writing  aeems  to  express  enly  some 

SaHa  of  aD  a^eement,  parole  evi- 
ence  is  admissible  to  proye  other 
silent  or  doubtful  parts  of  the  con- 
tract.    Taylor  y.  Oallatid,  11 

%  When  witnesses  testified  that  thej 
sold  the  claim  to  plaintj^  and  it 
appearing  on  cross-examination, 
that  they  conyeyed  by  quit  claim 
deed,  the  refusal  of  the  court  to 
rule  out  the  oral  testimony  in  rela- 
tion to  the  claim  was  not  error. 
Trimble  y.  Shaffer,  233 

8.  Parole  testimony  of  a  clerk  or  his 
deputy  not  admissible  to  supply 
matter  which  should  appear  of  re- 
cord.    State  y.  Olover,  249 

4.  Parole  testimony  admieaible  to 
•how  the  true  consideration  paid 
on  a  deed.  The  amount  named  is 
a  deed,  only  prima  fade  eyidence 
of  the  amount  paid.  Bynaffwd  r. 
Whipple,  462 

h.  Parole  eyidence  admissible  to  show 
fraud  or  a  mistake  in  making  a  bill 
of  lading.  Steamboat  Wisconsin 
y.  Younff,  268 

ft.  Parole  proof  admissible  to  show 
that  the  consideration  money  nam- 
ed in  a  deed  had  not  been  paid, 
and  to  show  that  the  deed  did  not 
name  the  true  amount  Such  proof 
should  be  Birong  and  positive. 
Hall  y.  Perry,  679 

7.  Parole  eyidence  admissible  to  show 
that  the  defendant  was  induced  to 
sign  the  contract  under  the  fraudu- 
lent mirepresentations  of  plaintiff! 
Sunt  y.  C'arr,  581 

8.  The  locality  of  land  designated 
within  a  giyen  section,  township, 
and  range,  as  established  by  goy- 
ernment  suryey,  is  matter  of  pub- 


lie  record  witnin  the  judieial 
knowledge  of  courts.  Hypfner  y. 
WaUh,  609 

9.  Where  the  land  in  controyersy  is 
shown  by  the  pleadings  1o  be  with- 
in the  yenue  of  the  courts  proof  of 
its  locality  is  not  necessary.       ih, 

la  Where  witnesses  were  called  upon 
to  testify  in  behalf  of  the  plaintiff 
in  relation  to  the  difference  in  the 
yalue  of  a  bam,  as  built  by  the  de- 
fendant and  that  which  the  con- 
tract required,  it  was  error  to  ad- 
mit their  estimates  of  that  differ- 
ence, if  those  estimates  were  form- 
ed alone  upon  plaintiff's  statement 
of  what  the  contract  required. 
They  should  have  been  made  upon 
the  contract  itself,  and  not  upon 
the  plaintiff's  statement.  Brook* 
y.  Ilagen,  668 

11.  It  will  be  presumed  that  the  judg- 
ment was  justified  by  the  eyidience. 
MeCormaek  y.  Jieece,  691 

1 2.  In  a  contract  between  B.  and  H., 
B.  at  the  time  performed  his  part 
of  the  covenants  by  executing  a 
bill  of  sale,  while  H.  was  to  per- 
form his  covenants  in  future  in  the 
management  of  a  suit»  A«.,  all  of 
which  were  averred  to  have  been 
performed  by  the  pleadings — and 
not  traversed — held  thatitwasnn- 
neceseary  to  prove  performance  in 
order  to  a  recovery.  Taylor  y* 
Oalland,  17 

18.  Cumulative  evidence  may  be  in* 
troduced  by  plaintiff  for  the  pur- 
pose of  rebutting  defendant'a  testi- 
mony. Davidson  v.  (herh^iher,  196 

14.  Where  a  partgr  plaintiff  was  call- 
ed u]>on  to  testify  in  relation  to  a 
certain  fact  in  behalf  of  defendant, 
plaintiff's  attorney  has  no  right  to 
oro8s-examine  him  in  relation  to 
other  matters.    E^^erly  y.  CoU,  889 

15.  The  ontaprobaiidi  lies  upon  that 
}>arty  who  seeks  to  support  his  a** 
tion  or  defense  by  facts  of  which  he 
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is  supposed  to  be  cognizant    8waf- 
fordr.  Whipple^  262 

16.  Where  an  original  invoice  of 
goods  appears  by  evidence  satisfac- 
tory to  the  court,  to  have  been  lost 
or  mislaid,  a  memorandnm  of  the 
items,  copied  by  the  witness,  as 
clerk  of  the  party,  was  admitted  in 
order  to  show  what  items  were  in 
a  box  for  which  the  steamboat  was 
Boed.      S»  B.  Wisconsin  v.  Young, 


17.  A  party  cannot  object  to  testimo- 
ny introduced  by  himself.  Walktt 
V.  StanniSf  440 

See  Attacqiiext,  3, 
Courts,  6, 
Dbed,  1,  2,  5,  9, 
New  Trials,  8, 
Pleadixq.  4, 
Promtssort  Notes,  1, 14, 
Tax  Title,  1,  4, 
Witness,  I. 


EXECUTION. 

1.  As  a  general  rnle,  an  execution 
must  pursue  and  be  warranted  by 
the  judgment;  but  a  variance  in 
date  or  description  which  might 
have  been  amended,  is  not  sufficient 
to  invalidate  the  sale  in  a  collater- 
al proceeding.    SproU  v.  Jieid,  489 

2.  Where  an  execution  sufficiently 
identifies  the  judgment  to  rende^* 
certain  the  authority  upon  which 
it  issued,  it  will  invest  the  sheriff 
with  power  to  selL  ib. 

8.  The  death  of  defendant  in  execu- 
tion at  the  date  of  sale  cannot  af- 
fect its  validity.  ib. 

See  SoiBB  Faoiab. 


FOREIGNERS. 

Tha  non-resident  foreigner  cannot  in- 
herit the  estate  of  bis  resident  pa- 


rent.   Grektb,  J:,  contra.    Stem- 
pie  Y.  Herminghousett  408 


FRAUD. 

See  Bankruptcy, 

Equity,  13,  14,  16.  16. 

GAMING. 
See  Indictment,  2,  3. 

GARNISHEE. 

Judgment  should  not  be  rendered 
against  a  garnishee  when  his  an- 
swer shows  that  the  goods  and  cre- 
dits of  the  debtor  came  into  his 
hands  in  his  capacity  of  derk  or 
agent  for  a  third  party,  and  that 
he*  had  delivered  them  to  his  em- 
ployers who  were  creditore  of  said 
debtor.    Tevie  v.  Foster,  71 

GRAND  JURY. 

1.  A  grand  jury  should  be  composed 
of  not  less  than  fifteen  persons,  nn- 
der  the  Code.  An  indictment 
found  by  a  jury  of  less  than  fifteen, 
though  app»'oved  by  twelve  jurors, 
is  not  good.    Norris  House  v.  State, 

518 

2.  A  party  cannot  be  legally  bronght 
to  trial  on  an  indictment  found  by 
a  grand  jury  not  authorized  by 
law,  and  he  may  take  advantage 
of  such  indictment  on  motion,     t^. 


HALF  BREED  TRACT. 

l.The    jud(?ment  of  partition  abeo- 
lute.      Wright  v.  Millard,  86 

2.  The  judgment  of  partition  of  the 
Half  Breed  lands  in  Lee  county, 
final  and  conclusive  of  all  rights 
therein  adjudicated.  ITypfner  v, 
Walsh,  609 

See  Judicial  Sale. 


620 


INDEX. 


HUSBAND  AND  WIFE. 


1.  Hasband  not  liable,  by  mere  im- 
plication of  law  to  an  attorney  for 
services  rendered  to  Iiis  wife  in 
biro. 
97 


obtaining   a   divorce    from 
c/oAfMon  y.  William*, 


2.  8ucb  professional  services  not  to 
be  regarded  as  necessaries.  ih. 

Bte  DowxB. 

INDICTMENT. 

1.  An  indictment  foand  sbonld  be 
presented  in  open  courts  in  pres- 
ence of  tbe  grand  joryt  ao'i  the 
fact  should  be  certined  of  record. 
State  V.  Glover.  249 

2.  Where  sections  4  and  5,  of  the 
gaming  law,  pixihibit  tlie  same 
games  of  chance,  and  the  4th  '''  ex- 
cepts games  of  athletic  exercise," 
and  the  5th  g  contains  nu  except- 
ion, held  that  an  indictment  aver- 
ring no  exception  would  be  good 
under  the  fifth  section.  Hamp  v. 
State,  276 

8.  In  an  indictment  for  suffering 
gaming  it  is  not  necessary  to  des- 
ignate the  persons  who  played, 
nor  the  amount  of  money  or  kind 
of  property  lost  or  won.  ib. 

4.  The  negative  exception,  in  a  penal 
act,  need  not  be  averred,  as  tbe  de- 
fendant  may  show  in  defense  that 
his  acts  come  under  such  exception. 

ib. 

5.  When  an  offense  is  charged  in  the 
language  of  the  statute,  it  is  suf- 
ficient, ib. 

6.  An  indictment  is  good,  if  it  clearly 
charges  all  the  facts  and  circum- 
stances which  constitute  the  of- 
fenpc  under  the  statute.  Wtnfield 
v.  State.  839 

7.  An  indictment  not  to  be  quashed, 
or  a  new  tiial  granted  where  datea 
are  given  in  figures  instead  of 
words.  f6. 


.  Where  an '  indietmeni  is  foand 
against  a  house  as  a  "  dram  sbop^** 
the  owner  oaenpiea  the  same 
position  and  is  entitled  to  the  aania 
benefits  and  proteetion  from  the 
constitution  and  law?  as  if  the 
indictment  was  against  hioMelt 

See  DaAM  Shop. 
New  Tbiau,  S, 


INHERITANCK. 
See  FoRKiGXicBS,  1. 

INJUNCTION. 

A  bill  for  an  injunction  sboold  be 

verified   by  aflidaviL      jStomp    r. 

Bitziek,  945 


INSOLVENCT. 

A  discharge  under  the  insolvent  laws 
of  a  State  does  not  bar  a  non-resi* 
dent  creditor  who  did  not  eonae&t 
to  the  discharge,  nor  Is  such  non- 
resident creditor  barred  from  his 
action  bv  having  appeared  and  oon- 
tedted  the  proceedings  in  insolv- 
ency.   CoUiiuY.Bodaph,  999 


INSTRUCTIONS  TO  JURY. 

1.  Where  the  evidence  shows  that  the 
plaintiff  held  title  to  only  two- 
thirds  of  a  lot,  the  conrt  should, 
when  requested,  instruct  the  jniy 
that  he  could  only  recover  to  the 
extent  of  bis  proof.  Hughe*  v.  Hoi- 
liday,  30 

2.  A  court  not  required  to  give  inele- 
vant  instructions.    Packer  v.  Cock' 

3.  If  tbe  charges  to  a  jarr  is  not  anf- 
ficiently  pointed  or  explicit^  the 
attorney  should  request  and  point 
out  more  direct  instmctioiiab  J^ 
Caudamd  v.  Orewp,  |fi9 
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4.  iDBtmctions,  Bubstantiallj  oorrect^ 
and  not  calcolated  to  mislead  the 
jury  not  enoneoas.  ib. 

5.  A  conrt  need  not  instruct  a  jury 
upon  an  abstract  proposition.  Try- 
on  7.  OxUy,  2b9 

6.  An  instruction  on  an  abstract  prin- 
ciple of  law,  and  not  applicable  to 
any  question  of  fact  before  the  jury, 
should  be  refused.  Hypfner  v. 
TTo/iA,  509 

7.  Where  the  court  recites  the  facts 
claimed  to  have  been  proved,  and 
directs  Uie  jury  that  they  are  to 
determine  whether  the  wrongs  were 
perpetrated  or  the  facts  proved,  it 
does  not  amount  to  an  instruction 
upon  the  facts  in  ^e  case.  Pritch- 
eU  V.  Overman,  531 

8.  Where  a  court  charged  the  jury 
upon  the  legal  effect  of  facts,  and  in 
impressive  argumentative  terms, 
urged  the  support  of  the  majesty  of 
the  laws  against  mob  violence,  it 
cannot  be  regarded  as  calculated  to 
mislead  the  jury.  ib. 

See  Action,  2. 


INTEREST. 

1.  In  computing  interest,  where  the 
payment  exceeds  the  amount  of  in- 
terest due,  calculate  interest  on 
principal  up  to  date  of  payment, 
add  interest  to  the  principal  and 
deduct  payment.  Hitnerv,  DooHt- 
Ue,  76 

S.  When  the  payment  falls  short  of 
the  interest  due,  calculate  interest 
up  to  a  time  when  the  payment 
will  overrun  the  interest  due  on  the 
principal  and  then  deduct  the  pay- 
ment, and  on  the  balance  commence 
again  to  compute  the  interest     ib, 

3.  Interest,  not  always  an  equiva- 
lent for  default  of  prompt  payment 
OarreUonr,  Vanloan,  128 

See  Land  Titles,  1. 

MOBTQAOB,  3. 


JUDICIAL  SALE. 

1.  Where  land  was  first  sold  in  satis- 
faction of  a  junior  judgmen^  and 
then  subsequently  sold  to  satisfy  a 
senior  judgment;"  held  that  the  sale 
under  the  senior  judgment  should 
prevail.    Ifarshall  v.  McLean,  8<(8 

2.  To  defeat  a  sheriff's  deed  under  the 
revenue  law  of  1844,  it  may  be 
shown  that  the  assessment  list  was 
not  filed  before  June  15th,  1844; 
that  the  county  and  territorial  list 
was  not  returned  before  the  first 
Monday  in  January,  1846;  and 
that  the  o^vner  of  the  land  had  per- 
sonal property  in  1844  and  after- 
wards. GrbknBi  J.,  contra,  Lara- 
by  v.  Reid,  419 

3.  Land  was  sold  on  execution  in  Ju- 
ly, 18  U,  for  $21.48,  the  amount  of 
clerk's  and  sheriff's  fees^  but  the 
deed  was  not  executed  and  record- 
ed till  November,  1848.  An  alias 
execution  was  ifieued  on  the  same 
judgment  in  December,  1844,  and 
was  signed  by  the  same  person,  as 
clerk,  who  bought  under  the  first 
execution,  and  the  same  fee  bill  for 
which  the  land  was  first  bid  off 
was  attached  to  and  claimed  under 
the  alias  execution.  The  land  was 
sold  under  the  alias  to  A.  in  Febru- 
ary, 1846,  and  the  deed  executed 
to  him  in  July,  and  recorded  in 
August,  18 16.  It  was  proved  that 
the  plaintiff  said  soon  after  the  first 
sale  that  he  should  abandon  the 
pun  base.  Held  that  the  eourt  be- 
low was  justified  in  charging  the 
jury  that    title  to    the  property 

"     Walker 


was  not  in  the  plain ti£ 
Y.  Stannis, 


440 


4.  A  judgment  for  cost  does  not  ere- 
ate  the  obligation  of  a  contract 
within  the  U.  S.  constitution  and 
the  special  session  laws  of  Iowa  of 
1844;  and  where  such  judgment 
was  rendered  prior  to  the  yalna* 
tion  law,  and  tne  execution  iasaed 
under  that  law,  and  where  the  rec- 
ord shows  affirmaUvely  that  the 
property  was  sold  without  valua- 
tion, the  sale  is  yoid.  SprottY, 
Reid,  489 
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5.  A  pnreliftM  at  sherifTs  §ale  will  be 
protected,  if  the  sale  wae  author- 
ized  by  a  judgment  execution  and 
levy,  and  if  the  purchas*;r  paid 
the  price  etipulated  under  ap- 
praieemenL  The  fact  that  the 
appraisement  was  not  made  upon 
actual  view  of  the  premises  as  di- 
rected by  statute,  will  not  inral- 
id  ate  the  sole.    Johruony.  Carton, 

499 

6.  A  bona  fide  purchaser  at  a  sherifiTs 
sale  tmder  the  judgment  in  par- 
tition of  the  Half  Breed  lands, 
cannot  be  deprived  of  his  title  by 
proof,  dehorsy  the  record,  that  the 
execution  defendants  were  minors 
without  guardians,  when  the  judg- 
ment was  rendered  against  the 
property.  ib. 

See  ExKCUTTONSi, 
Jurisdiction,  4. 
Laxd  Title. 


JUDGMENT. 

1.  Where  a  judgment  exceeds  the 
verdict  in  amount,  it  will  not  be 
reversed,  if  the  excess  is  remitted. 
Morrill  v.  MiUer,  104 

%  The  same  faith  and  credit  to  be 
given  to  the  judicial  proceedings 
of  other  states,  as  they  have  with- 
in the  state  whence  they  are  taken. 
Hindman  v.  Mackall,  170 

8.  Where  a  cognovit  promised  pay- 
ment in  ten  months  after  date,  but 
authorized  a  juJgment  at  the  next 
term  of  coui*t  after  the  date  of  the 
judgment  note,  and  before  it  ^as 
due ;  held,  that  judgment  could 
be  entered  at  that  term  of  court, 
with  a  stay  of  execution  until  the 
ten  months  elapsed.  McClish  y. 
Manning,  228 

4.  A  judgment  for  costs,  a  necessary 
incident  to  a  juderoent  in  partition 
and  is  not  conditional  where  it 
awards  execution  against  such  of  | 
the  parties  as  should  fail  to  pay  | 


thetr  respeettve  portions    within 
sixty  days. 

SeeDtacRimov,  2. 
Erbob,  1. 
JuaisDicnox,  8,  4. 
pARTrnoN,  4,  6,  6. 
Plkadivo,  8,  4i 


JURrSDICTIUlf. 

1.  The  jurisdiction  of  a  soperior 
court  can  only  be  taken  away  by 
express  words  of  repeal,  or  irre- 
sistible implication.  Hummer  ▼. 
Hummer,  42 

3.  'Fhe  law  and  equity  jnrisdiction  of 
the  supreme  court  should  be  kept 
distinct,  under  the  constitution. 
Cooper  V.  AnwUrong,  120 

3.  Where  the  record  is  silent  in  rela- 
tion to  the  service  of  process,  jnris- 
diction  will  be  presumed,  on  the 

§  round  that  courts  of  general  juris- 
iction  are  favored  with  thai  legal 
presumption,  -^hich  foibids  all  in- 
quiry into  jurisdiction,  in  collateral 
proceedings.  But  if  the  record 
shows  no  service  there  is  no  joris- 
diction  over  the  person,  and  a  de- 
cree against  him  is  void.  S&dey  v. 
Jieid,  374 

4.  Where  the  record  shows  that  there 
was  no  jurisdiction,  either  overUie 
parties  or  the  subject  matter,  the 
judgment  and  sales  under  it  are 
void,  and  may  be  so  declared  in  a 
collateral  proceeding;  but  where 
the  record  is  silent  upon  facts  nec- 
ciBsary  to  confer  jurisdiction,  the 
law  presumes  the  decision  correct* 
and  the  judgment  will  be  binding 
till  reversed.  i£ 

See  ATTAOHMEirT,  11, 13. 
Courts,  1,3. 


JUEY. 

1 .  Jurors  cannot  impeach  their  verdict 
upon  their  own  affidavits.  Abd 
V.  Kennedy,  i1 
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%  A  jury  was  passed  apon,  and  ao- 
eepted  by  both  parties  in  the  even- 
ing, whereupon  the  court  adjourn- 
ed, and  the  jt^rors  separated;  in  the 
morninff  the  plaintiff  challenged 
one  of  Uie  inrors ;  held  that  it  was 
error  to  refuse  him  this  privilege 
under  the  eireumstances.  Spencer 
▼.  DeFranee,  216 

8.  The  right  of  challenge  may  be 
exerciBed  until  the  jurors  are  sworn. 

t6. 

4.  Where  the  defendant  appeared, 
pleaded,  Ae,,  in  a  tnal  by  the  court 
without  a  jury,  and  the  record  be 
ing  silent  as  to  the  consent  of  par- 
ties to  waive  a  jury,  it  will  be  pre- 
sumed that  the  consent  was  given. 
McChUre  v.  Kemp,  219 

• 

5.  The  defendant  is  entitled  to  a  jury 
under  tlie  Code  even  if  he  r^fuBe 
to  advance  the  jui7  fee.  The  plain- 
tiff should  provide  the  fee  or  am- 
ple  security,      ffine  v.   Sweenev, 

511 

Ste  Nxw  Tbials,  1, 
pbaotioi,  2, 
Yabiancb,  1. 


JUSTICES  OF  THE  PEACE. 

1.  Strict  rules  of  pleading  not  requir- 
ed before  justices  of  the  peace. 
Packer  Y,  CockayM,  111 

2.  A  mere  statement  of  the  plaintiff's 
cause  of  action  sufficient  before  a 
justice  of  the  peace,  without  filing 
the  transcript  of  judgment^  upon 
which  suit  was  commenced.  Ool- 
line  V.  Rodolph,  299 

8.  Where  the  suit  is  founded  on  an 
instrument  of  writing,  filed  with 
the  justic^  and  where  the  signature 
is  not  denied  under  oath,  a  non-suit 
should  not  be  granted  for  non-ap- 
pearance of  the  plainta£  JeweU 
T.  MeLdtond,  568 


LAND  CLAIMS. 

.  Where  it  is  proved  that  the  boun- 
daries of  a  claim  have  been  once 
marked  out  according  to  law,  the 
claimant  need  not  show  that  the 
lines  were  kept  fresh.    TrimbU  v. 


Bee  Yasiaic  OS,  2. 


2.  Where  C.  had  a  claim  upon  public 
land  and  relinquished  the  same  to 
B.,  upon  condition  that  he  should 
advance  the  purchase  money,  enter 
the  land  and  deed  half  of  it  to  C, 
on  bis  refunding  his  portion  of  tlie 
entrance  money  ;  hela  that  the  con- 
ditions were  mutual,  the  considera- 
tions sufficient,  and  that  a  trust  was 
created  which  took  the  case  from 
the  statute  of  frauds.  Brooke  v. 
Elite,  527 

3.  An  informal  release  of  claim  right 
to  government  land  can  impart  no 
equity  in  the  laud  after  it  has  been 
purchased  from  the  government 
HamUtonv,  Waltere,  556 

Sie  PaAOTiOE,  13. 


LANDLORD  AND  TENANT. 

1.  Where  the  language  of  a  lease  is 
not  clearly  expressed,  the  inten^ 
tlons  may  be  ascertained  by  the 
leading  terms  and  conditions  of 
the  leise  collectively  considered  in 
connection  with  the  nature  of  the 
ti-ansaotion.    Packer  v.  Cockayne. 

Ill 

2.  In  a  farm  leased  for  a  term  of  three 
years  it  was  stipulated  that  the 
lessee  should  build  fences,  without 
specifying  the  time,  held  that  the 
fencing  should  have  been  done  in 
time  for  the  first  crop.  Uk 

3.  The  lessee  havine  abandoned  the 
premises  before  the  expiration  of 
the  lease,  tbe  lessor  was  entitled 
to  possession  and  to  baok  rents.   iU 

4.  A  tenant  cannot  deny  his  land- 
lord's title;  nor  justify  SBimUir- 
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fu)  deUiner  by  sbowiog  fraud  in 

the  lease.     Sitnont  v.  Marshall, 

602 

5.  When  a  leaee  Btipalatee  that  the 
tenant  shoald  cultivate  land  in  a 
good  farmeivlike  manner,  and  keep 
the  feneea  in  good  repair,  and 
where  the  tenant  permitted  the 
fences  to  beoome  dilapidated,  and 
suffered  sheep  to  go  in  the  orchard, 
hj  which  young  fruit  trees  were 
destroyed,  the  landlord  maT  re- 
cover in  assumpsit  under  the  lease. 
Elbert  y.  Wiltoa,  520 

6.  Where  land  is  leased  for  one-third 
of  the  crop,  to  be  dftlivered  to  the 
lessor,  he  is  liable  in  trespass  if  he 
goes  upon  the  demised  premises 
and  takes  eorn  therefrom.  Blake 
T.  Coats.  548 

Bee  MiNBRAL  Land. 


LAND  OFFICE  CERTIFICATE. 

Land  office  receipt  or  certificate  made 
evidence  of  l^^al  title,  by  statute. 
Cavender  v.  Smith,  849 

Bee  Land  Trru,  8. 


LAND  TITLES. 

1.  In  redeeming  land  a  penalty  of  ten 
per  centk  required  on  gi*06s  amount, 
and  not  an  annual  interest  of  ten 
percent    Dougherty  v.  Hughes,  92 

2.  In  purchasing  land  from  the  Unit- 
ed States  the  party  acquires  absolute 

title  from  the  date  of  the  purchase 
or  land  office  certificate ;  and  from 
that  date  the  land  may  be  sold  by 
the  purchaiBer,  and  is  as  subject  to 
judgment  execution  and  sale  before 
the  date  of  the  patent  as  it  is  after. 
Cavender  v.  Smith,  849 

8.  A  government  patent  for  land  re- 
lates back  to  the  date  of  the  pur- 
ohase,  and  is  evidence  ef  title  in 
the  patentee  from  the  date  of  the 


certificate  of   purchase,  and  not 
from  the  date  of  the  patent        t6. 

4.  Land  held  under  a  oertifieate  from 
any  land  office  subject  to  exeeation. 

ib, 

5.  Title  acquired  under  execution 
sale  cannot  be  defeated  by  execu- 
tion defendant,  on  the  ground  that 
his  patent  for  the  land  bore  date 
previous  to  the  sale.  •&. 

6.  A  purchaser  with  notice  will  be 
protected  if  he  derive  title  horn  a 
oona-fide  purchaser  without  notice. 
Brace  y.Jieid,  4S2 

See  Action  or  Right,  I . 
DxxD, 

Half  Bbkxd  Lands» 
*  Judicial  Salxs,  3, 

Rails. 


LARCENY. 

1.  Where  a  person  in  the  employ- 
ment of  another,  was  entruatedwith 
a  span  of  horses  and  wagon,  and 
while  thus  in  charge  appropriates 
them  to  his  own  use,  the  crime  is 
embezzlement,  and  not  larceny  un- 
der the  statutes  of  Iowa.  Emds  v. 
StaU,  67 

2.  To  constitute  the  offense  of  larce- 
ny it  should  appear  that  the  soods 
were  procured  animo  /uranSi,  or 
there  should  have  been  evidence 
tending  to  show  that  the  property 
was  delivered  to  the  prisoner  under 
the^  influence  of  false,  fraudulent 
or  improper  efforts.  iU 

See  Aonox  3. 


LEASE. 

1.  Parole  evidence  adminibletoshow 
that  a  party  known  as  G.  W.  T., 
signed  a  lease  in  the  name  of  E.  H. 
T.,  and  was  in  possession  by  virtue 
of  that  lease.    Simons  v.  Marshall, 


firi>xx. 
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9k  Where  tbe  payment  of  reot 
montbly  in  advance  was  rtipulated 
as  a  condition  of  the  lease,  a  fail- 
nre  to  so  pay  the  rent  is  a  forfeit- 
ure of  the  lease.  Simons  y. 
Marafiall,  502 


LETTER  OF  CREDIT: 

S^e  Pleading,  8. 

LICENSE  LA.W. 

1.  Citizens  of  tbe  town  of  Ballevae, 
are  amenable  only  to  the  license 
law  enacted  for  that  town  in  1844, 
for  any  unlawful  sale  of  liquora 
within  its  limits.     State  y.  Neeper^ 

837 

2.  The  license  law  of  the  town  of 
Belle yue  not  repealed,  or  to  be  in- 
terfered with,  by  the  general 
license  law  of  1849.  ib. 


LIEN. 
See  ATTAOHMsirr,  8. 

LIMITATION. 

1.  To  avoid  the  statute  of  limitations 
by  proof  of  a  new  promise,  the 
proof  nuist  be  clear  and  explicit, 
and  the  new  promise,  as  a  new 
cause  of  action,  must  be  unequiv- 
ocal and  determinate.  Chambers 
v.  Garland,  822 

2.  A  promise  to  pay  a  debt  in  land, 
ujader  circumstances  which  would 

.  leave  the  i mpression  that  the  prom.- 
ise  was  made  to  avoid  litigation 
and  trouble,  and  npt  to  acknowl- 
edge a  subsisting  indebtedness, 
will  not  remove  the  limitation  bar. 

ib, 

LIQUOR. 

Wliere  liquor  was  sold  by  tbe  dram 
5Q 


in  the  g[rooery  store^  of  defendant^ 
by  a  third  party,  when  defendant 
was  absent  from  the  store,  the  ev- 
idence should  show  that  the  gro- 
eery  was  kept  for  the  purpose  of 
sePing  liquor  by  the  dram;  ur 
that  it  was  sold  by  direction  or 
approbation  of  defendanJt,  in  or- 
der to  justify  a  verdict  against 
him.     Goods  v.  State^  567 


MALICIOUS  PROSECUTION. 

In  an  action  for  malicious  prosecution 
the  plaintiff  must  not  only  prove 
malice,  but  he  must  also  show  a 
want  of  probable  cause.  Davis  v. 
Cook^  539 

MINERAL  LAND. 

1.  Under  a  parole  license  to  work 
upon  and  prove  mineral  land  for 
a  share  of  the  mineral  raised, 
where  the  occupant  has  made  e:^- 
peD4)iture««  m  sinking;- <i  shaft  and: 
running  drifta,  the  license  cannot 
be  revoked  without  refunding  the 
expenditure,  or  giving  the  party 
at  least  six  months  notice.  Anil 
although  such  piirole  license  is 
within  the  statute  of  frauds,  still 
when  connected  with  such  im- 
provements to  prove  theg»'ound,  it 
18  void  able  only  upon  such  com- 
pensation or  notice.  Bush  v.  tSuU 
livan^  84^ 

MONEY. 

SeeCiSKtmoKtiB,  oi  Dcposit,  1. 


MORTOAQE, 

1.  Where  a  deed  was  given  to  secure, 
the  payment  of  money,  and  a  bond 
was  given  to  reconvey  on  payment 
of  the  money,  the  deea  shoula 
have  no  greater  force  than  a  mort- 
gage aa  between  the  parties  to  the 
transaction  and  their  agents  and. 
attorneys,  if  they  were  actually 
cognizant  of  thfi  facts.  Hedl  v. 
Sa»t7/.,  si 
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i.  The  raortgaf^r  is  coiwiderad  the 
owner  of  the  land,  eabjeet  only  to 
the  lien  of  the  mortgagee.         ib. 

8.  A  mortgager,  after  the  mortgage 
beeome  doe,  in  eoniideration  of 
further  time,  entered  into  an  en- 
gagement to  pay  the  mortgagee 
the  additional  sum  of  fonr  per  cent, 
interest  on  the  balance  due;  held 
that  such  new  engagement  did  not 
become  a  part  of  the  mortgage, 
and  should  not  be  included  in  the 
decree  of  foreclosure.  Davit  v. 
Jemtt,  226 

4.  A  mortgager  not  required  to  pay 
the  fees  of  the  attorney  employed 
by  mortgagee  Id  the  proceeuiug  to 
foreclose ;  nor  can  an  attorney's 
fee  be  charged  to  a  party  merely 
because  he  executed  a  mortgage  to 
indemnify  mortgagee  for  indorsing 
his  notea.    Bondurani  y.  Taylor, 

661 

5.  A  chattel  moi-tgage  invests  the 
mortgagee  with  the  title  to  the 
pioperty  which  can  only  be  de- 
feated by  a  compliance  with  the 
conditions  of  the  mortgage.  Upon 
a  final  fnilure  to  comply  with 
those  conditions  the  mortgagee 
becomes  absolute  owner.  Talbot 
V.  DeFore$t,  686 

See  DaED,  2,  8, 


KEW  TRIALS. 

1.  An  application  for  a  new  trial  on 
the  ground  of  misconduct  in  the 
jury,  should  be  overruled  if  sup- 
ported alone  by  the  affidavit  of 
juroi-s.    Abel  v.  Kennedy,  47 

%  A  motion  for  a  new  trial,  on 
grounds  dehors  the  record,  should 
be  sustained  by  extrinsie  proof. 
Ooehran  y.  Knov^ee,  116 

3.  Where  there  was  evidenee  before 
the  juiy  upon  every  material  charge 
and  speeifioation  in  the  indict- 
ment, i^  new  trial  should  not  be 


granted  on  the  grooadof  inauffi- 
dentproot     Wii^iM^.BUU^t^^ 

SeeYEapun, 


NOTTCK. 

1.  A  defective  notice  cured,  by  going 
to  trial  on  the  merits,  without  ex- 
ception to  the  ruling  of  the  court 
in  relation  to  the  notice.  WUton 
v.  Knight,  126 

2.  When  a  trial  is  required  within 
five  days  af^r  notice,  a  notice  on 
tlie  fifteenth  brings  the  twentieth 
within  the  five  days.  ib. 

3.  Under  the  Code  where  service  of 
notice  has  been  made  by  publica- 
tion oni^,  default  should  not  be  en- 
tered, without  proof  that  a  copy  of 
the  notice  was  directed  to  defend- 
ant^  or  that  his  residence  could  not 
be  ascertained.  After  such  notice 
and  default,  the  proof  will  not  be 
presumed ;  it  should  appear  of  re- 
cord.   BrogkiU  v.  Lash,  857 

4.  Service  of  notice  to  defendants 
must  be  complete  ten  days  before 
the  appearance  term ;  if  the  notice 
is  given  hj  publication,  the  four 
weeks*  notice  required  by  Code, 
§  1726,  must  have  been  published 
ten  days  before  the  term  at  which 
judgment  is  rendered.  t6. 

See  Appval,  1, 

Chanob  of  Venue,  I, 
MiMKRAL  Land. 


ORDER.  OR  INLAND  BILL. 

1.  To  justify  a  recovery  upon  an  or- 
der not  accepted,  it  is  not  neces- 
sary for  the  plaintiff  to  prove  that 
the  defendant  was  indebted  to  the 
payee  at  the  date  of  the  order. 
Tryon  v.  Oxley,  289 

2,  A  failure  to  present  an  order  drawn 
for  lumber,  within  one  week  from 
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itB  date,  does  not  ahow  want  of  due 
diligence.  ib, 

8-  Unlees  shown  that  the  drawer  of 
an  order  or  inland  1)ill,  snstained 
injarjr  hj  the  delay,  it  is  sufficient 
to  show  presentment  or  demand  at 
any  time  before  suit  ib, 

4.  Where  an  order  was  signed  by  "  D 
T.,  administrator/'  withonC  desie- 
ating  the  estate  for  which  he  aoted^ 
judgment  may  be  rendered  against 
him  personally.  t6. 


OFFICER. 

An  officer  not  liable  in  trespase  for 
the  erroneous  exercise  of  official 
acta,  if  he  did  not  exceed  bis  au- 
thority or  act  corruptly.  Jletfield 
Y.  Tow$l^t  684 


PARTIES. 
See  SettlxIcint,  1, 

PARTNERS. 

1.  No  private  arrangement  between 
partners,  by  articles  or  otherwise, 
will  bind  third  parties^  without 
actual  notice.    JJevin  v.  Hanrie, 

186 

2.  A  change  in  a  partnership  will 
effect  persons  dealing  with  the 
firm,  without  actual  notice.        ib. 

8.  After  a  dissolution,  the  settling 
Dartner  may  sign  the  name  of  the 
nrm  to  a  note,  to  settle  or  liquidate 
a  company  debt^  but  not  to  cast  a 
new  indebtedneas  against  the  firm. 
Kemp  ▼.  Coffin^  190 

4.  Where  money  was  paid  upon  the 
draft  of  one  of  three  partners,  but 
paid  and  need  on  joint  account  for 
the  benefit  of  the  firm,  held  that 
•Qch  adrance  might  be  recorered 


as  an  item  in  account  against  the 
firm.    Beebe  y.  Roger e^  81  d 

S«eWITZfE8^6,  7. 


PARTITION. 

1.  An  action  of  partition  should  be 
brought  up  by  writ  of  error,  and 
not  by  appeal  Cooper  y.  Arm- 
strong,  120 

2.  The  action  of  partition  a  mixed 
proceeding  of  law  and  equity,  in 
which  the  equity  powers  are  made 
subservient  to  the  statute  and  to 
common  law  rule^  ib» 


3.  Partition  suits  can  be  adjudicated 
in  the  supreme  court  on  errors  at 
law  only.  ib. 

4.  Judgment  of  partition,  effectual 
and  conclusiye  upon  all  persons 
whatsoever;  and  any  fraud  in 
such  partition  can  only  be  avoided 
by  him  who  had  a  prior  interest 
in  the  estate,  and  not  by  him  who, 
subsequent  to  such  n'aud,  pur- 
chasea  such  interest  Brace  v. 
Beid,  422 

6.  Where  a  petition  seeks  to  set  aside 
a  judgment  of  partition  for  fraud, 
and  where  there  were  interme- 
diate purchasers  under  the  par- 
tition, notice  of  such  fraud  should 
be  alleged  against  them  aa  well  aa 
against  the  defendant  ib, 

6.  A  title  made  certain  by  a  judg- 
ment of  partition  cannot  be  collat- 
erally changed,  nor  can  such  judg- 
ment be  impeached  by  the  same 
petition  which  claims  rights  under 
It  ib. 


PATENTS. 
See  Lakd  Tmi^  2,  8. 
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PAYMENT. 

Where  payment  was  to  be  made  in 
sawing,  and  the  payor  gave  notiee 
of  a  readiness  to  do  the  work,  but 
the  payee  neglected  to  deliver  the 
logs  to  be  sawed  before  the  mill 
was  carried  away  by  a  freshet; 
held  that  the  destnictien  of  the 
mill  did  not  convert  this  into  a 
«a8h  claim,  unless  the  sawing  was 
xiemanded  and  not  furnished  with- 
in a  reasonable  time.  Davidgon  v. 
Overhuher,  196 

See  Interests,  8. 

PBOMisfiORY  Notes,  5,  6. 

PLEADINGS. 

1.  AT  LAW. 

1.  Te  an  indictment  for  selling  liauur 
without  a  license,  the  defendant 
pleaded  that  he  had  a  license,  and 
issue  was  joined  upon  that  plea, 
and  upon  that  issue  the  jury  found 
the  defendant  guilty ;  held  that 
the  plea  should  have  been  "not 
guilty  ;"  that  the  state  should  not 
have  joined  issue  upon  any  other 
plea,  and  that  the  verdict  and 
judgment  rendered  under  such  an 
issue  should  have  been  arrested. 
Peten  v.  State,  74 

2.  An  issue  on  the  plea  of  nul  Hel 
record,  is  to  the  court  and  not  to 
the  jury;  and  upon  a  record 
which  involves  no  question  of 
jurisdiction  or  fraud,  it  is  the  only 
proper  plea.  Hindman  v.  Mack- 
all,  no 

8.  Nil  debit  not  appropriate  to  a 
judgment  record  which  is  not  ob 
jected  to  for  fraud  or  want  of 
jurisdiction,  but  under  such  a  plea, 
want  of  jurisdiction  and  fraud 
may  be  shown.  t& 

4.  Under  the  plea  of  nil  debit,  the 
defendant  may  show  that  the 
attorney  had  no  power  or  authority 
to  confess  judgment  against  hino, 
and  while  such  a  plea  and  proof 
are  pending,  it  is  error  to  render 
judgment  on  the  plea  of  nul  tiel 
record,  ib. 


6.  In  a  roit  against  ab  estate  whevft 
the  pleadings  do  not  show  that  iht 
liability  was  joint,  nor  that  ther^ 
was  a  surviving  partner,  nor  even 
an  effort  to  have  the  co-debtor 
tnade  a  partv,  the  plaintiff  mav 
recover  if  his  claim  is  proved. 
Bonnon  v.  Urton,  228 

6.  No  error  in  striking  ont,  or  sua- 
tainin^  demurrer  to  p>)eas  that  are 
inapplicable  or  insufficient.    Savrf- 

•  ford  V.  Whipple,  261 


7.  Where  a  poHion  of  the  pleas  were 
stiicken  out;  without  exception, 
and  defendant  went  to  trial  on 
pUas  considered  good,  the  rnhng 
of  the  court  below,  in  relation  to 
the  rejected  pleas  will  not  be  re- 
viewed, ib. 


8.  Under  the  Code  formal  defects  are 
not  demurrable,  and  substantial 
defects  should  be  demurred  to 
specially.     Crittenden  y.  Steel,  638 

9.  S.  gave  J.  a  letter  of  credit  on  C. 
for  paper,  in  which  he  promised  as 
follows  .  *'  If  you  will  fill  his  order 
I  will  be  responsible ;"  held  that 
this  was  an  original  undeilaking^ 
and  a  failure  to  aver  demand  and 
notice  in  the  petition  is  not  good 
ground  for  a  general    demurrer. 

ib. 

10.  The  averments  in  a  petition  or 
answer  under  demurrer  will  be 
regaixled  as  true.  Babbit  v.  Wal- 
tert,  564 

11.  A  demurrer  under  the  Code 
should  be  special.  ib, 

12.  Technical  forms  of  action  and  of 
pleading  are  abolished  by  the 
Code.     Heichev)  v.  ffamiltoH,    596 

IS.  A  petition  under  the  Code  is  good 
if  it  shows  a  substantial  cause  of 
action,  by  a  fair  and  natural  con- 
struction of  the  language  in  which 
the  facts  are  stated.  ib. 
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14.  'When  a  bill  is  not  nworn  to,  nor 
supported  by  proof,  the  facts 
averred  in  the  answer  and  sworn 
to,  are  to  be  taken  as  true  upon  all 
points  responsive  to  the  biJL  Gar- 
retsoH  V.  VauhoHf  128 

15.  Where  an  answer  is  not  sufficiently 
explicit  and  responsive,  an  amend- 
ed answer  may  be  required.  J^el- 
lerw,  Winchester,  244 

10.  A  petition  to  set  aside  a  judgment 
is  defective,  unless  it  avers  that 
the  judgment  is  unjust  and  op- 
pressive, and  that  there  is  a  good 
defense.    PiggoU  ▼.  Addicks,  427 

17.  In  a  bill  to  foreclose  a  mortgage 
a  statement  of  the  substance  of 
such  instrument  is  all  that  is  re- 
quired; and  if  a  question  is  raised 
in  relation  to  the  mortgage  a  cer- 
tified copy  is  ad&iissible  in  evidence 
where  th«  original  is  not  within 
the  control  of  the  party  wishing 
to  use  the  same.  Knettet  v.  Brad- 
street,  487 

18.  Where  a  respondent  was  requirad 
by  rule  to  plead  answer  or  demur 
within  thirty  days,  and  within 
that  time  submitted  a  demurrer  to 
the  decision  of  the  court,  and  hav- 
ing^ rested  his  case  upon  such  de- 
cision without  filing  an  affidavit 
of  merits,  the  decree  rendered 
before  the  expiration  of  said  thirty 
days  will  not  be  disturbed.         ib. 

See  Equftt,  5,  6, 7. 
Slander, 

Unlawful  DaTAlNBB,  1, 2. 
Trust,  4. 


PRACTICE. 

1.  A  party  waives  his  objection  to  the 
ruling  of  the  court  on  demurrer  by 
amending  his  declaration  to  meet 
the  objection,  and  going  to  trial  on 
the  merits.  Taylor  v.  Galland,  17 
50* 


2.  "Whether  the  grantor  of  a  deed  was 
a  minor,  is  a  question  of  fact  to  be 
decided  by  a  jury.  If  decided  ^y 
the  court,  it  will  be  presumed  that 
the  question  was  by  agreement 
submitted  to  the  court,  and  that  the 
court  decided  correctly.  CocPer  v, 
Armstrong,  120 

3.  On  overruling  defendanf  s  demur- 
rer, it  is  error  to  render  judgment 
against  him,  without  disposing  of 
his  plea  on  file.    Jialdwin  v   Winn^ 

180 

4.  Where  a  default  is  set  aside  on  af- 
fidavit of  merits,  and  the  defend- 
ant thereupon  files  a  demurrer  as 
well  as  an  answer,  it  is  not  error 
under  the  code,  to  reject  the  demur- 
rer.   Perkins  v.  Davis,  5^35 

5.  J.  L.  sued  M.,  on  an  account  that 
was  originally  due  to  S.  M..  and  it 
was  rejected  by  the  justice  because 
suit  was  not  commenced  by  the  le- 
gal party;  subsequently  the  ac- 
count was  sued  by  S.  M.,  for  the 
use  of  J.  L.;  held  that  the  first  suit 
was  no  bar  to  the  second.  Miller 
V.  Langworthy,  347 

6.  Law  and  equity  not  to  be  blended 
in  the  same  action.  Cooper  v.  Arm- 
strong,  120 

7.  Upon  a  proper  showing  where 
there  are  no  intervening  rights,  in 
the  exercise  of  a  sound  discretion, 
a  court  may  open  its  own  judg- 
ments and 'set  them  aside  when 
improperly  or  wrongfully  obtained. 
This  discretion  not  interferred  with 
by  the  Code.    Lailey  v.  Heam,  415 

8.  A  complainant  cannot  preclude 
respondent  from  answering  under 
oath.    Armstrong  v.  Scott,         433 


9.  If  a  sworn  answer  is  waived,  it  docs 
not  affect  the  right  of  respondent  to 
*:i^   „..^i- —    impair  its 


file  such  answer,  nor 


weight  as  evidence. 


ib. 


10.  Under  the  Code  issues  of  fact  may 
be  tried  by  the  court  unless  one  of 
the  parties  requires  a  jury.  Iline 
V.  Svoeney,  511 


680 
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11.  On  A  motion  kr  a  non-Mii  at  the 
clooe  of  plaintiff's  testimony,  the 
court  should  consider  efery  fact 
YuUy  DroTed  which  the  testimony, 
tenaea  to  prove,  and  if  those  fiicts 
are  not  sufficient  at  law  to  justify 
a  verdict  and  judgment  for  plaint- 
iff,  the  non-rait  should  be  granted. 
Milet  y.  Jbwmend,  546 

12.  Where  money  was  furnished  by 
plaintiff  under  a  written  SCTeeroent 
that  it  should"  be  laid  out  in  claims 
on  land,  for  which  he  is  to  have  the 
principal  and  one-half  the  profit 
arising  rhereon,"  and  the  eyidence 
showed  that  the  money  wa^  accord- 
ingly invested,  and  nothing  real- 
ised from  the  claims ;  held  that 
plaintiff  could  not  recover  in  as- 
sumpsit on  common  counts,  and 
that  OS  the  evidence  tended  to  show 
the  foregoing  facts  only,  the  court 
was  justified  in  taking  the  case 
from  the  jury  and  granting  a  non- 
suit, ib. 

13.  An  application  for  the  appoint- 
ment of  a  commissioner  to  take 
depositions  made  about  the  time 
set  for  the  trial  of  U*e  cause  was 
denied,  and  the  court  decided  that 
as  the  cause  had  been  set  for  trial 
at  the  previous  term,  and  as  the 
witnesses  were  in  attendance,  the 
trial  shonld  go  on,  and  that  the  wit- 
nesses might  be  examined  accord- 
ingly; held  that  the  proceeding 
was  jubtiliable  HamiiUmv.  Wal- 
icr%,  556 

14.0.  and  B.  were  made  defendants 
to  a  suit,  but  there  was  no  service 
upon  B.  nor  judgment  rendered 
against  him.  Oh  the  trail  it  ap- 
peared that  B.  was  improperly 
made  a  party,  but  G.  did  not  raise 
the  objection  in  the  court  below ; 
held  that  if  there  was  error  in  the 
proceeding  as  to  B.,  advantage  could 
not  be  taken  of  it  by  G.  Orangcr  v. 
Bittick,  570 

15.  A  judgment  will  not  be  reversed 
for  errors  that  do  not  affect  the  par- 
ty seeking  to  reverse.  ib. 

16.  Upon  a  trial  of  a  question  of  fact, 
under  the  Code,  the  written  decis- 


ion need  ao(  state  the  evidenee  op* 
on  which  the  &cts  were  decided  ; 
nor  need  the  fiu^ts  aa  found  be  giv- 
en in  writing,  unless  reouested  by 
one  of  the  parties.  Eauston  v. 
TrimbU,  574 

17.  If  defendant  makea  default,  a  de- 
cree pro  confeuo  may  be  rendered 
against  him  without  evidence  in 
support  of  the  bill  Hvmphrey^  v. 
DarlinffUm.  588 

18.  Unless  the  contrary  appears  o^ 
record,  it  will  be  p^resumed  that  the 
decree  was  authorized  by  the  evi- 
denee. ib. 

19.  Objections  to  a  petition,  where 
the  court  has  jurisdiction,  are 
waived  by  going  to  trial  on  the  is- 
sues joined,  without  reserving  ex- 
ceptions.   StUti  y.  Brovm^         589 

20.  Any  action  of  the  court  below  up- 
on immaterial  and  irrelevant  ques- 
tions and  answers  in  taking  testi- 
mony, would  not  justify  a  change 
in  the  decision.  Hamilton  y.  WSi- 
ten,  556 

Bee  EvioEifCE, 

JUBT,  4, 

JUSTICB  OF  THK  PkACS, 

New  TaiAXSk 
KoncK,  12, 


PROMISSORY  NOTES. 

1.  PosBesaion  of  a  note  payable  to 
bearer  is  prima  facit  evi'dence  of 
ownerahin,  and  such  a  note  may  be 
sued  in  the  name  of  any  holder. 
Sheli(m  v.  Sher/ey,  IDS 

2.  A  note  made  payable  to  J.  S.  or 
order  and  endorsed  by  the  payee 
to  S.  T.  or  bearer,  becomes^  in  the 
hands  of  subsequent  holders,  th«f 
same  as  a  note  payable  to  bearer. 

ib. 

3.  An  agreement  to  pay  a  eertain  por- 
tion of  a  promissory  note  when 
collected,  amounts  to  an  cauitable 
transfer  of  that  portion  of  the  note, 
and  such  portion  cannot  be  claim- 
ed as  part  of  the  assets  of  the  iii- 


INDEX. 
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•olTent  paj«r. 


ihUimgtr  y.  Pomr 


4.  One  of  two  joint  and  seyeral  mak- 
ers of  a  note,  was  not  eenred  with 
proceee^  but  he  signed  the  appeal 
bond  as  suretj  ;  held  that  this  act 
did  not  constitute  an  appearance  as 
principal.     Hwdrick  y.  Kellogg, 

216 

0.  A  note  nromising  a  payment  of 
seyenty-five  dollars,  "on  or  before 
the  fifteenth  of  April  next,"  with  a 
condition,  *'  if  paid  by  the  first  of 
April,  fifty  dollars  shall  discharge 
the  note ;  held  that  an  endorse- 
ment  of  fifty-fiye  dollars  and  fifty 
cents  on  the  ninth  of  April  did  not 
satisfy  the  note.  Holland  y.  Van- 
ard,  280 

6.  The  failure  to  pay  by  the  time  sti- 
pulated, made  the  penalty  binding, 
and  added  that  amount  to  the  in- 
debtedDees.  -  ib. 

7.  A  note  made  payable  to  D.  or 
bearer  is  transferred  to  the  holder 
by  delivery,  and  possession  is  pri- 
ma facie  evidence  of  ownership. 
Allenetoortk  y.  Moore,  278 

8.  When  M.,  as  holder  of  a  $100  note, 
payable  to  bearer,  gave  a  receipt 
for  it  in  Kentucky  for  $58  60,  "to 
be  paid  when  the  note  becomes 
due ;"  held  that  such  receipt  would 
not  preclude  M.  from  maintaining 
an  action  in  his  own  name,  on  said 
note.  ib, 

9.  Where  the  indorser  at  the  time  he 
assigned  the  note,  requested  the  in- 
dorsee not  to  enforce  collection 
against  the  maker  until  the  next 
fall  after  the  note  became  due,  and 
during  such  indulgence  the  maker 
became  insolvent;  held  that  the 
indorser  could  show  these  facts  by 
parole  in  justification  of  the  delay. 
IHend  v.  Beebe,  279 

10.  An  indorser  of  a  note  cannot  avail 
himself  of  delay  in  commencing 
suit  against  the  maker,  where  he 
expressly  requested  such  indul- 
gence for  the  maker.  ib. 


11.  Parole  eyidenoe  admissible  to 
show  upon  what  terras  and  condi- 
tions the  note  was  assigned  by  in* 
dorsement  ib, 

12.  A.  note  for  a  certain  sum  in  pro- 
perty not  negotiable  at  common 
law;  but  such  a  note  is  a^^nable 
uoder  the  statute  of  Iowa;  and 
when  payable  to  bearer  may  be 
sued  in  the  name  of  any  holder. 
Jiigge  y.  Price,  884 

18.  Where  a  note  is  made  payable  to 
bearer,  possession  is  prima  facie 
evidence  of  ownership,  without 
proof  of  indorsement,  and  a  denial 
of  ownership  should  be  sustained 
by  evidence.  BreckHll  y.  Stuty- 
man,  672 

14*  Where  a  promkeory  note  was 
friven  for  a  certain  quautitv  of 
land,  and  stipulated  that  if  the 
quantity  did  not  hold  out,  that  a 
corresponding  deduction  should  be 
made  iroro  the  amount  of  the  note ; 
held  that  the  onus  was  upon  de- 
fendant to  show  that  the  land  did 
not  contain  the  stipulated  quantity. 
Jewett  V.  Lijon,  677 

See  CoNSinxRATioN,  2, 
Oedkr. 


POWER  OF  ATTORNEY. 

An  attorney  confessed  a  decree  ef 
foreclosure  by  virtue  of  a  power  of 
attorney,  but  the  decree  was  erro- 
neous in  computation  and  reversed, 
held  that  the  attorney  could  again 
confess  a  dercee  unaer  the  same 
power.    Huner  r.  Doolittle,       76 


RAII& 

1.  Rails  not  laid  in  a 
part  of  the  realty. 
FhiUipe, 


fence  are  no 

Robertt^m  y. 

220 


2.  A  owned  a  claim  on  public  land 
and  had  a  quantity  of  rails,  which 
were  in  piles  at  the  t^me  B.  entered 


INDEX. 


the  land ;  held  that  the  rails  were 
no  part  of  the  realty,  that  thej 
were  the  property  of  A.,  that  B. 
had  no  right  to  sell  them  to  de- 
fendant, who  had  taken  them  off, 
and  that  defendant  was  liable  to 
/L  for  the  value  of  the  rails.      t& 

RECOGNIZANCE. 

1.  On  an  appeal  front  a  justice  of  the 
peace  the  surety  in  the  recogniz- 
ance was  wanted  as  a  witness, 
and  a  new  recognizance  was  au- 
thorzed  in  the  district  court. 
Hammeit  v.  Coffin,  205 

2.  Where  a  recognizance  is  entered 
into  before  the  clerk  and  approved 
by  liim,  and  is  otherwise  in  com- 
pliance with  the  statute,  it  shall 
nave  the  effect  of  a  judgment  con- 
fessed.   Lewis  V.  Mull,  487 

S.  A  bond  under  seal  cannot  operate 
as  a  judgment  confessed,  because 
it  is  not  a  reoognisanoe  as  provided 
by  statute.  f6. 


RECORD. 

See  EviPENci^ 
Transcript. 


REPLEVIN. 

1.  In  an  action  of  replevin,  on  the 
question  of  ownership,  a  conver- 
sation with  the  party  who  claimed 
and  had,  the  property  in  posses- 
sion, may  be  admissible  m  evi- 
dence.   Jiou  V.  Hayfut,  211 


2.  An  action  of  replevin  of  personal 
property  cannot  be  maintained  by 
a  mortgager  against  the  sheriff, 
when  the  property  was  levied  by 
direction  of  tiie  mortgagee  upon 
an  execution  against  both  him  and 
the  mortgager.  Tallxyt  v.  DeFor- 
est,  586 

See  Attacbmxkt,  6. 


RESULTING  TRUST. 
See  Trust. 

RETURN  OF  SERVICE. 
See  Attachmekt,  10. 

REVENUE   LAW. 

The  thirteenth  section  of  the  Rev- 
enue Law  of  1844,  is  not  repealed 
by  the  Revenue  Law  of  1847. 
Ament  v.  Humphrey,  255 

SALE  OF  GOODS. 

A  sale  of  materials  for  a  nine  pin  al- 
ley, not  unlawful,  and  will  not  pre- 
clude a  recovery  or  mechanic's 
lien.     Dorzey  y,  Langworthif,    341 

SCHOOL  FUNDS. 

The  entire  proceeds  of  fines  for  penal 
offences,  without  abatement  fur  at- 
torney fees,  to  go  into  school  fund. 
Woodvfard  v.  Oregg,  287 

SCHOOL  TAX. 

A.  resided  in  school  district  No.  1, 
and  had  his  store  in  district  No.  2, 
held  that  his  personal  property  in 
No.  2  was  not  liable  for  his  school 
tax  in  No.  1.  Ament  v.  Humphrey, 
255 

SCIRE  FACIAa 

It  is  error  to  order  execntion  on  teire 
facias  against  a  person  who  is  not 
made  a  party  to  the  proceeding. 
Malony  v.  Bourne,  830 

See  BAMSRurroT,  4w 


IlSTDEl. 
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SERVICE  OF  Writ. 

Vhere  the  Code  provicks  tbat  a  copy 
of  notice  may  be  left  at  defendant  b 
Qsnal  place  of  reaidenoe,  it  is  not 
eufficient  to  leave  the  copy  with  a 
clerk  at  the  store  of  aefendant. 
Bat  snoii  defect  is  cnred  by  appear- 
ance.    Witu^ster  v.  Ooc,        675 . 

Sm  Affsailamob,  1. 


SET  OFF. 
See  Coi^BJkCT,  7. 

SETTLEMENT. 

1.  A  settlement  of  the  canae  of  action 
in  replevin  by  ene  joint  defendant 
10  a  settlement  as  to  all.  Taylor  y. 
Qalland,  17 

I,  When  parties  undertake  to  settle  a 
legal  controversy  by  assigning  their 
respective  conflicting  claims  to  a 
third  party  in  interest,  a  court  of 
law  will  favor  such  assignment^  so 
far  as  it  can  be  done  consistently 
with  established  principles  of  law, 
even  if  such  assignment  does  not 
amount  to  a  technical  release  or  ac- 
cord and  satisfaction.  f^. 


SHERIFF. 

Damages  may  be  recovered  against 
a  sheriff  for  an  illegal  sale  of  land 
if  the  plaintiff  was  deprived  of 
bis  title  by  such  sale.  Napier  v. 
Wieemafif  246 

SIGNATURE 

See  CoMTBAC^,  IS,  14. 

SLANDER. 

\,  In  slander  words  are  in  them 
selves  actionable,  if  being  true 
they  would  subject  the  party 
charged  to  an  indictment  for  a 
crime  involving  moral  turpitude 


or  infataovs  pnnislnnent    Surton 
y,B\irtofit  816 

2.  Where  the  declaration  chargea 
actionable  wofds  lo  have  been 
"  publisbd  of,  and  concerning  the 
plaintiff."  it  is  not  necessary  to 
allege  that  they  were  spoken  in 
the  presenee  of  some  person.      ih. 

SPANISH  LAW. 

Spanish  law  as  to  mixture  of  gold 
dust  prevails  in  Califoraia,  Oood- 
enow  V,  Snyder^  699 

SPECIFIC  PERFORMANCE. 

1.  A  bill  for  specific  performance 
should  be  dismissed,  if  complain^ 
ant  does  not  aver  performance,  or 
an  offer  to  pei*form  his  part  of  the 
oontract    'OarreUon  v.    Vanloo7i^ 

12S 

2,  In  a  case  of  dependent  covenant.s, 
to  pay  money  and  to  give  a  deed, 
it  IS  only  necessary  to  show  a 
readiness  to  pay  at  the  time  stip- 
ulated, in  a  proceeding  for  a  spe- 
cific perfoi-mance.  McDaneld  v. 
KtmbreU^  336 

'3.  To  sustain  a  bill  for  specific  per- 
formance of  a  parole  agreement^ 
the  material  allegations  in  the  bill 
should  be  sustained  by  proof ;  and 
sufficient  performance  should  be 
shown  to  take  the  case  out  of  the 
statute  of  frauds.  Olive  v.  D<yugh- 
erty,  871 

4.  A  party  claiming  specific  perform- 
ance roust  show  his  full  compliance 
with  all  the  terms  of  the  contract, 

ib. 

• 

6.  A  contract  for  specific  perform- 
ance  should  be  mutual  and  certain 
in  all  its  parts.  ib. 


STATUTES. 

1.  Where  two  statutes,  passed  at  dif- 
ferent terms  in  relation  to  the  same 


cu 


IHDBX. 


tiibject  matter,  tbe  subsequent  act 
does  not  repeal  the  forroer,  if  b«th 
can  be  made  to  harmonize  Hum" 
mer  v.  H%nnmer,  42 

2.  The  act  passefd  for  the  benefit  of 
settlers  on  the  "  Half  Breed  Lands  " 
in  1840,  cannot  be  interposed 
against  a  title  confirmed  bj  the 
judgment  of  partition  in  SpaMing 
et.  al.  T.  AnUmya  et.  al.  Said  act 
became  inoperative  by  its  own  lim- 
itation, as  soon  as  the  title  to  said 
••lauds"  became  *  settled  by  due 
course  of  law.     Wright  y.  MUierd, 

86 

3.  A  statute  in  derogation  of  common 
law  sfiouTd  be  strictly  construed, 
and  confined  to  the  object  of  its  en- 
actment ih. 

4.  To  aid  in  the  construction  of  a 
statute,  other  statutes  in  pari  mate- 
ria may  be  Considered.  Morrill  v. 
Maier,  104 

ii.  A  subsequent  law  upon  the  same 
subject  matter  does  not  necessnrily 
repeal  the  antecedent  law  ;  unless 
the  former  is  expressly  repealed 
or  superseded,  botJi  should  be  en- 
forced as  £fir  as  possible  without 
conflict.    AmetU  y.  Humphrey  255 


STATUTES  OF  LIMITATION. 

The  statute  of  limitationa  eannet  be 
pleaded  to  an  action  of  debt  on  a 
ludgment  from  anothet  state.  Xa- 
'iourette  v-  Cook,  593 


SUBSCRIPTION  PAPER* 

1.  A  subscription  paper  for  improye- 
mentfiT  it  a  street,  will  Ikold  the  par- 
ties to  it,  as  to  a  promissory  note, 
and  where  the  payee  indorsed  the 
paper  over  in  part  payment  for  the 
impioyemeat,  ae  will  be  held  as  in- 
dorser,  and  as  guarantor  of  the  gen- 
uineness of  the  signatures.  McCor- 
mack  y.  Jieeee,  591 

2.  Where  a  subscription  paper  **  prom- 
ises to  pay  as  the  work  progresses," 
proof  that  tbe  work  was  not  finished 
not  admissible.  ib. 


SUPREME  COURT. 

See  CouHf, 

Practic]^18;20J, 


SURETIES, 
See  Appeal,  3. 

TAX  TITLE. 

1.  An  assessment  book,  not  admitted 
in  evidence,  in  part  proof  of  a  tax- 
title,  without  first  showing  the  ap- 
pointment of  the  equalizing  officers. 
Greene,  J.  contra.  Scott  y.  Mab^ 
cock,  133 

2.  A  tax  sale,  not  legal  unless  all  tbe 
requirements  of  the  statute  have 
been  strictly  performed.  ib. 

3.  Nothing  can  be  presumed  in  favor 
of  the  proceedings  of  officers,  in  ol- 
der to  sustain  a  taib  title.  Greene, 
J.  contra.  i^ 

4.  A  tax  deed  for  delhiquent  tsEzeS-of 
1843,  not  admissible  in  evidence, 
without  proof  of  the  assessment, 
collector's  return,  Ac.  ib. 

5.  Under  the  revenue  laws  of  1844, 
lands  are  not  subject  to  sale  for  tax- 
es, until  Uiree  years  after  the  taxes 
have  become  due,  and  remain  un- 
paid. Abbe  y.  Tfic  State,  I  G. 
Greene,  225,  conireL  ib. 


TENDER. 

In  approvina:  a  tender  where  the  party 
produced  the  money  aiKl  offered 
to  pay  tJie  amount  due  on  an  agree- 
ment for  a  deed,  and  the  other  par- 
ty refused  to  take  the  money  or  fur- 
nish the  deed,  without  any  object- 
ion to  the  amount  offered,  it  is  suf- 
ficiently certain  without  proving 
that  the  money  was  counted ;  nor 
need  the  money  be  deposited  in 
court  and  the  tender  kept  good. 
McDaneldy.  IRmbreii,  335 
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TIME. 

See  EQmTT,  1,  %  3, 

TORTS. 

1.  Torte  B\ich«8  die  with  the  party 
cannot  be  assigned ;  but  tliose  af- 
fecting riehts  vested  ad  rem  and  in 
re,  possibilities  coupled  with  an  in- 
terest, and  claims  growing  outof  and 
adhering  to  property  maj  pass  by 
assignmoBL     T4iylor  v.  CMland,  17 

2.  Without  a  statute  expressly  author- 
izing it,  a  party  cannot  su6  in  debt 
for  a  tort    Eeiie  y.  PUhUi,  77 


TRANSCRIPT. 

1.  The  sworn  certificate  of  a  jud^e 
and  clerk  admitted  to«how  certain 
itenss  in  an  amended  traoscript 
which  was  lost,  in  order  to  show 
that  the  adjudication  thereon  was 
correct.     CofeenY.  Hammond,    241 

iL  A  certified  transcript  of  the  record 
— and  not  the  original  papers — 
should  be  sent  to  to  the  supreme 
court,  on  f^peal.    ffwt^n  v.  Huston, 

248 

See  VABiA^tCE. 


TRESPASS. 

See  Landlord  amd  Ts]UlX7,6, 
Orvics, 


TRUST. 

1.  To  constitute  a  resultiag  trust  by 
parole,  it  should  be  conclusively 
proved  that  the  purchase  money 
belonged  to  the  ^edtd  gue  trust  or 
was  advanced  for  him  by  some 
other  person  as  a  loan  or  gift 
dive  V.  Dougherty,  371 

2.  There  is  no  resulting  trust  in  real 
estate,  where  there  was  no  under- 
taking to  buy,  no  money  furnished. 


and  no  written  memorandum  of  the 
arrangement  ib, 

d.  A  tmst  will  Bot  be  implied  or  pre- 
sumed tinless  supported  by  strong 
circumetances   showing  that  such 
trust  «aa  intended.    £rttoe  y.  Heid, 
422 

4.  Where  a  petition  seeks  a  recovery 
by  virtue  of  a  trust*  it 'should  be 
substantially  •chained  with  reason- 
able certainty. 

See  DcKD,  7, 
Equity,  4, 
Land  Claims. 


UNLAWFUL  DETAINER. 

1.  A  eomDlaint  for  unlawful  detain- 
er concluded  with  the  averment 
"that  said  defendant  did  refu&e 
and  neglect  to  quit  such  possession , 
but  continued  to  withhold  the 
same  from  plaintiflE;"  Ac,  held  that 
it  sufficiently  charged  "that  de- 
fendant detained  the  premises  at 
the  time  suit  was  commenced." 
Mvereau  y.  Bt»  Ament,  1 18 

2.  Defects  in  complaint  waived  by 
pleading  over,  and  cured  by  ver- 
dict. {^, 

3.  The  complaiiit  ia  an  action  of 
unlawful  detainer  is  good,  if  it 
avers  in  substance  all  the  facts  re- 
quired by  statute.  Bimone  v. 
iiarehall,  502 

VARIAKCK 

1.  A  matter  of  variance,  involving 
no  ambiguity  or  question  of  fact, 
is  not  for  the  jury,  but  should  be 
decide  1  by  the  court  Hendri^k  v. 
Kellogg,  216 

2.  An  erroneous  description  of  a 
note  in  a  justice's  transcript  may 
be^  corrected  by  an  amended  trans- 
cript. A  variance  resulting  from 
such  description  is  not  sufficient 
ground  for  non  suit  Higley  'v. 
Bryan,  384 
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VERDICT. 

1,  In  an  action  of  right,  where  the 
plaintifF  proved  himself  entitled 
to  only  two-thirds  of  a  lot,  the 
verdict  should  correspond  with  the 
evidence,  and  not  be  general  for 
the  plaintifF.  Rev.  Stat  840,  §  83-4. 
Jlughet  V.  Hollidai/,  80 

2.  Where  the  record  does  not  show 
that  there  was  not  sufficient  evi- 
dence to  justify  the  verdict,  the 
discretion  exercised  below,  in  re- 
fusing a  new  trial,  will  not  be 
disturbed.    J^e^in  v.  Harris,    186 

See  Jurors,  1. 

JUPOMSNT. 


WARRANTY. 

In  the  sale  of  chattels  where  the 
seller  had  possession,  I  he  law  im- 
l^tlies  a  warranty  of  title,  and,  a 
promise  to  refund  is  itaplled,  if  he 
did  not  own  the  property  sold. 
Uarton  v.  FaJierly,  827 


WITNESS. 

1.  Where  a  sheriff,  nominallv  made 
plaintiff  in  connection  with  others 
who  were  the  real  parties  in  in- 
terest, was  called  upon  to  testify 
in  J)ehalf  of  the  defendant,  it  was 
lield  that  his  testioaonv  was  ad< 
Biissible,  but  net  so  when  called 
upon  to  testify  in  behalf  of  his 
co-plaintiffs.    Taylor  y.    Oalland, 

17 

2.  A  witness  not  required  to  state 
the  very  language,,  as  testified  b^ 


a  deceased  witness,  /bat    sheiild 
give  the  substance  of  all  his  testi- 
mony.    Rivereau    t.  8L  Amenir 
118 

3.  On  a  cross  examination,  it  is  not 
error  to  put  questions  to  a  witness 
with  the  object  of  impeaching  him 
by  other  testimony.  Hau  v, 
Ifayne,  211 

4.  Latitude  and  discretion  recognized 
in  the  examination  of  witnesses 

ib, 

5k  A  stranger  to*  the  suit  cannot  re- 
leaie  and  indemnify  a  party  to  the 
record  so  as  to  make  liim  a  com- 
petent witness  for  his  eo-partners. 
Wise  V.  Patterson,  471 

6.  It  is  competent  to  ahow  that  a 
witness  has  made  statements  on 
other  occasions  at  variance  with 
his  testimony  on  the  trial,  in  order 
to  impair  his  eredibility.  Glenn 
y,  Carson,  62*- 

7.  Where  a  witnetfs  is  shown  to  be 
interested  as  a  partner  by  other 
witnesses,  he  is  not  competent  tc 
testify  even  as  to  his  interest  oi, 
toir'dire.      Hobinson    v.    IStrner 

541 

8l  In  a  suit  conducted  by  an  admin- 
istrator of  an  estate,  where  thi 
father  is  the  sole  heir  at  law  of  the 
intestate,  it  is  eiror,  under  th( 
Code,  to  admit  the  father  as  a 
witness  in  behalf  of  the  estate. 
Oushman  V.  Blakedif,  542 

8ee  Evidence. 
Jurors,  1. 
Kscoo^invkNux,,  L 
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